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PREFACE. 


i  HB  repeated  errors  into  which  persons,  even  the 
most  intelligent,  daily  fall,  from  ignorance  of  the 
due  coarse  of  proceedings  in  the  superior  Courts, 
Bufficientlj  evince  the  utility  Of  a  work  collecting 
the  modem  decisions  upon  the  suli^ts  of  Prac- 
tice and  Pleading.  A  very  large  portion  of  the 
time  of  the  Courts  is  occupied  in  discussing  sub- 
jects of  this  nature,  and  the  success  of  a  suit  de- 
pends greatly  upon  the  regularity  and  accuracy  of 
the  proceedings ;  and  when  the  delay,  the  expeoce, 
and  even  fiulure  of  justice,  which  frequently  take 
place  from  katttellctt  to  thei^  pttrtitiufani  are 
con^dered,  a  fiivoura'ble  reception  6f  this  l¥6tk  iif 
anticipated,  because  it  in  intended  to  assist;  m 
oonducting  tUe  practitioiter  through' the  ntimefOu<$ 
^BScuIHes  he  may  encounter  in  proiiecutihg  oir  d^- 
fenAngp  a^^tketioii  ot  a  criimnftl  proceeding. 

Constituted  as  the  Court  of  King^  Bench  now 
is,  no  time  could  be  more  a[^opriate  for  such  an 


IV 

undertaking.  The  conspicuous  anxiety  to  improve 
the  admimstration  of  Justice^  extends  in  no  small 
degree  to  the  practice  of  the  Court :  Reasons  are 
now  satisfiEtctorily  assigned  for  decisions  upon  points 
which  heretofore  have  been  treated  as  mere  prac- 
tical rules^  not  to  be  discussed  upon  principle; 
hence  the  improvement  in  the  modern  practice^ 
and  the  consequent  utility  of  a  work  collecting 
an  d  disclosing  it  to  the  Profession. 

The  decided  cases  are  in  general  reported  as 
faithfully  as  the  Author  could  state  them;  and 
considerable  attention  has  been  paid  to  the  notes^ 
which  also  contain  several  important  decisions^  not 
before  in  prints  and  which  have  been  carefully 
taken  and  collected  by  a  fiiend^  whose  legal  know- 
ledge and  accuracy  render  highly  valuable  any 
undertaking  in  which  be  may  have  been  engaged. 

The  Work  wXk  be  continued  until  a  comprehen- 
sive collection  lias  been  made  of  those  decisions 
ijrhich  esQtbfish  the  modem  practice  of  the  Court 
of  IBilg^b  Bench ;  which  it  may  be  justiy  observed 
forms  the  model  and  example  of  that,  practice 
which  in  the  due  administration  of  Justice  ought 
to  be  observed  by  the  Courts  of  this  and  other 
countries. 

Temple,  23d  January,  1820, 
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CASES 


PRINCIPALLY 


ON 


PRACTICE  AND  PLEADING, 

AND  RELATING  TO  THE 

OFFICE  OF  MAGISTRATES, 

DETERMINED 

IN 

C|^e  Court  of  J&ing'd  Bent|^« 


IN 


Hilary  Term, 


Id  the  Fifty-ninth  Year  of  the  Reign  of  George  IIL 


A.D.  1819. 
Hayward's  Bail. — In  the  Bail  Court,  (a)  &f«nfajr, 

f^^MYN  moved  for  leave  to  amend  the  affidavit  of  Time  given  to 

the  service  of  notice  of  justifying  bail,  defendant's  tlS^  llffidftvit 
name  having  been  spelt  by  mistake  in  the  title  of  the  ^**j{?,^f|^ 

tioAOflwU 

■  wheie  bail  not 

oppoied.  {b) 

(a)  The  Court  in  which  bail  are  jiutified  is  now  usuallj  holden  before  one 
of  the  Judges  of  tliis  Court  in  the  Dochj  Chamber,  under  the  provision  of 
the  57  Geo.  3.  c.  11.  which  empowers  one  of  the  Judges  to  sit  apart  for  adding 
and  justifying  special  bail,  whilst  others  of  the  Judges  are  sitting  in  bank.  For* 
merly  by  rule,  Eoit.T.  «8  Geo.  3.  it  was  prescribed  that  the  Court  should  sit 

B 


^  CASES  IN  HILARY  TERM 

1819.        affidavit  Hewerd  instead  of  Hayward;  and  the  justifica- 
■"-^        tion  of  the  bail  not  beine:  opposed* 


BaU. 


Best  J.  \%-ho  sat  in  the  Bail  Court,  said,  that  as  the 
bail  were  not  opposed,  the  defendant  might  take  two 

days  to  give  fresh  notice  and  amend  the  affidavit. 

^"^^"'^■"^■^■^^^-™^»^^— ^— »-^~^^— "^""^■^■^^^™"— — — ~— — ^»^-^— ^— ^»— ^— »      — ^—  II  ^»^^—     — 

Id  Serjeamti  hm  Uali  everjr  raomhig  d wing  term,  from  ii«lf  past  eiglit  o'clock 
till  tni,  for  the  purpose  of  taking  jostificatioa  of  bail,  axtd  hearing  motions  of 
coarse,  and  dischav)ging  insolvent  dehtorSf  and  that  it  should  adjoom  ou 
Mondays,  Fridays,  and  Saturdays,  from  Sajiantz"  Iim  to  WattnamUr  Hall, 
to  transact  the  vsval  bnsioess,  except  the  jnstifying  of  bail  and  discharging 
inaolTent  debtors,  trfaich  bosiness  w«s  directed  to  be  tpaosactad  entirely  at 
Serjeants  Inn  Hall ;  and  it  was  ordered  that  the  bail  should  attend  before  half 
past  nine,  and  that  if  they  dM  not^  they  shcnld  not  be  permitted  to  justify. 
Thu  rule  was  repealed  by  a  rule,  Trm.  T.  35  Geo.  3.  ordering  that  the 
uttings  of  the  Court  in  SeijeanUf  hm  Hall  should  be  discontinued ;  and  that 
the  busness  there  transacted  should  be  done  in  the  Court  of  King's  Bench 
at  Watmintter,  where  one  of  the  Judges  would  sit  duriqg  term  time  every 
momlBg  «t  half  fast  aine  cfdoch,  ftr  the  porpote  of  tdtfing  the  jnstifioation 
of  bail  and  discharging  insolvent  debtors ;  and  it  was  directed  tliat  no  bail 
should  be  permitted  to  justify  after  ten  o'clock.  And  by  rule  HiL  46  Geo.  3, 
it  was  ordered  that  the  above  rule  shodid  be  ttrkthf  attended  to.  On  the  second 
day  of  the  present  term,  the  Court  (Mr.  Justice  Bayky)  directed  it  to  be  un- 
derstood,  "  That  in  futore  btil  intended  for  jaslificarion  must  be  m  WeAmmtter 
Hall  by  half  past  nine  o'clock  in  the  morning,  and  that  if  the  bail  were  not 
ready  and  the  papers  delivered  to  counsel  by  ten  o'clock,  no  bail  would  be 
taken  after  that  h«ir." 

(6)  Further  time  to  jusfify  is  m  general  allowed  where  an  error  is  dis- 
covered in  the  notice  of  bail,  or  notice  of  justification,  or  jurat  of  the  bail 
piece,  &c.  Tidd,  6  ed.  269.  HlUy.  Roe,  6  Taunt.  539.  rManh.  257.  S. C. 
Siminons't  bail,  post  9  ;  Simmont  v.  Morgan,  post  10 ;  Wduter't  bail,  post  10 ; 
or  where  bail  are  prevented  from  justifying  by  circumstances  happening  after 
they  were  put  in,  as  insolvency,  Dixon  v.  Clarke,  post  3 ;  Ayton*s  bail,  post  4 ; 
bankruptcy,  Anon,  post  11^  or,  by  havmg  given  up  housekeeping,  &c 
Anon,  post  6.  Where  bail  offer  themselves  and  are  rejected  on  account 
of  same  perianal  Insafidcney,  Ibe  Cosit  seldom  aUow  time  to  add  and 
jvtriifj  #tfaen,  KaasKas's  bail,  post  3;  Hunt  r,  HayntM,  post  T.  Per 
C§ir.  24  Ge».  3.  Tidd,  6  ed.  270.  By  rule  of  K  B.  Mich.  T.  56  Geo.  3.  it 
is  ordered,  that  in  all  cases  where  motion  Is  made  for  further  time  to  jus- 
tify bail,  it  must  be  supported  by  affidavit  of  the  special  fiict  alleged  in 
excuse  of  the  bail  not  attending  at  the  time  mentioned  in  the  notice  of  jus- 
tification; or  in  case  further  time  be  given  upon  the  suggestion  of  counsel, 
then  the  baSl  AaU  not  be  permitted  afterwards  to  justify,  iifile«  at  such 
^ven  time,  and  unless  such  an  affidavit  is  produced  as  before  described. 
An  affidcvit  for  further  time  to  justify  on  the  ground  that  ball  eamnt  attend, 
roust  state  that  the  party  Itad  cmisented  to  become  bail.  TWn.  T.  1613,  per 
^aifley,  J.  MSS.    And  see  next  c«se. 


IN  THE  FlF*Y-HlNt»  YbaB  OV  GEORGE   III. 


isig. 


Dixon  against  Clabke.  sahtrday, 

Jon.  fSd. 

AN  affidavit  was  pr^chiced,  which  stdted  ihat  bail  One  bail  after 
tn  ibis  case  had  been  put  in  with  their  consent,  become  ^h 
but  that  afterwards  one  of  them  became  insalrent;  and  beconwigiMoi. 

Teiit,  ame  given 
now  to  add  and  jus- 

*  tif  J  another,  (a) 

£,  Lawes  moved  for  leave  to  justify  one  bait,  and  for 
time  to  add  and  justify  another,  giving  the  plaintiff's  at^ 
tomey  two  days  notice  of  the  added  bail.  Time  was 
granted  accordingly,  and  the  other  bail  justified. 

(•)  VldB  l«it  CMe  and  nob,  apd  ify(0i'«  b«iW  poit  4. 


Rawlins^s  Bail  Sdtw^, 

^^N£  of  the  bail  appearing  to  justify,  admitted  that  Bail  admitting 
^^  two  years  since  he  had  become  bankrupt,  and  with-  that^b^^  ij* 
ia  twa  months  afterwards  had  paid  a  dividend  of  eight  ^^^^^^^^ 
shillings  in  the  pound ;  that  no  further  dividend  had  been  had  suice  been 
paid ;  that  he  had  obtained  his  certificate^^  bul^  that  since  cooid  not  re- 
then,  he  did  not  remember  how  many  times  he  had  ^S^  but  ad- 
been  arrested  ;  he  was  sure  of  six  times.  mxttA  that  it 

'  was  at  least  Ax 

times;  the  GoilPt 

Cormfn  on  these  grounds  submitted,  that  both  bail  J^JwddnSt 
ought  to  be  rejected.  ^^t^!Idd 'and 


iustify  othar 
baiL< 


►W 


(&)  Bail  hftTB  been  rejected  who  had  become  bail  in  other  actions  bat 
tfl«5faa^not]r«p|.anaeoo«Bt»  and  did  i»C  kAo«^  in  bow  many  actions-or  ftr 
what  sama.  Lngi.  72—194.  Ttdd,  6  ed.  t6$»  BankfofHcy  b  nota  gnmnd  «f 
rejcctbgbmnf  the  party  has  obtained  his  certificate,  unless  the  bail  has  been 
twicebankmpt  and  ha^  not  paM  Sfthm  sUllkignin  the  pound.  AnitA  t.  Rafrrtti, 
post  9.  and  note.  PHsons  discharged  under  the  Disdvent  Ad  may  be 
Njneled,becaii9e  llicir  future  effects  contbne  UaMe.  U,  tlM.  As  to  gmatldg 
time  to  justify,  see  Hbnt  v,  Haynet,  poit  7.  and  note  to  Hajfuw^*  Wl,ante  1. 

B  2 


I  CASES  IN  HILARY  TERM 

18 19-  Merewether,  contra,  applied  for  time  to  add  aod  jiu- 

,.          ,  tify  other  bail ;  but 

Rawlins's  '^                       ' 


Bail. 


Best  J.  said,  he  saw  no  ground  to  grant  the  ap- 
plication, and  thought  that  a  person  who  was  so  un- 
acquainted with  the  state  of  his  affairs  as  one  of  the 
bail  appeared  to  be,  from  his  own  statement,  was  very 
unfit  to  become  security  for  the  plaintiff's  demand. 
No  time,  therefore,  could  be  allowed,  and  the  bail 
must  be  rejected. 


Saturday.  AyTON'S  BOil. 
Jmn.t5d. 

BulaAerpro-  TfEJDER  prayed  time  to  add  and  justify  a  fresh 

raise  to  jasdfj,  bail  in  this  case,  in  lieu  of  one  mentioned  in  the 

and  DoCioeof jus-  .                     , 

tiScatioQ,  having  uotice,  who,  it  appeared  by  affidavit,  at  the  time  he 

he  was  not  sol-  promised  to  become  bail  was  not  aware  of  the  insol- 

alto^oi  timMo  ^^"*  *^^^  ^^  ^^^  circumstances,  but  which  having  now 

add  and  jostify  ascertained,  he  could  not  safely  justify.    The  bail  were 

another  baU,  no  '                                       J  J         J 

oppontiou  beiiig  unopposed, 
urged  on  the 
part  of  the 

plamtiff.(a)  Th^  CouRT  granted  two  days  to  add  and  justify 

another  bail,  and  allowed  the  other  to  be  taken. 

(a)  Aide  Dunn  t.  Clarke,  ante  S,  and  Anainfmoui^  post  11. 


j^^'  Hone  against  Barkbr. 

Where  baU were    IT  ^'  STEPHEN  opposed  the  justification  of  the 
^tiSjI^d"  ^^^^  *"  *'s  case,  on  the  ground  of  irregularity, 

defendant  gave    under  the  following  circumstances,  viz. — Bail  were  put 

four  days'  notice  ^ 

of  jnstiScation 

for  the  first  day  of  HUaiy  term,  but  two  days  bcfiife  Aat  time  gave  nolke  of  added  ball}  held 

that  the  latter  bail  were  entitled  to  justify.  (6) 

(6)  S.  P.  ruled  by  Dan^iner,  J,  after  referring  to  the  Master.  Mkk,  T. 
1815.  MSS.  By  the  rule,  Em.  T.  5  Gev.  t.  "  If  the  ezceptkn  be  eRtered 
m  vacation,  and  notice  thereof  given,  the  baU  pnt  fai,  sr  oUm  adiiiimai 
bail,  sliall  justify  on  the  fint  day  4kf  the  subsequent  term." 


Best  J.  That  is  a  material  distinction  ;  for  such  a 
rule  might  hold  good  in  error,  but  not  at  all  touch  the 
present  case.  The  case  of  bail  in  error  is  extremely 
different  from  this. 

Stephen  then,  referred  to  Mittson  v.  King  (6)  as  a  deci- 
sive authority.  There,  bail  above  having  been  put  in 
and  exception  entered  in  the  vacation^  it  was  held  that 
notice  of  justification  for  the  first. day  of  the  next  term 
must  be  given  within  four  days  after  such  exception. 


(•)  1  X.  4p  &  366»    U  Bltme,  J.  howrfcr,  in  deciding  that  ewe,  wai 
cnvlU  in  diatingobbing  it  from  \b»  cuo  of  tniil  on  ipesur  process. 


Barkxe. 


IN  THE  FlFTT.KlNTH  YkAR  OF  G£ORGE  III. 

in  by  the  defisndant  in  vacation  time,  and  on  the  8th  -1819. 
oi  December  the  plaintiff  entered  an  exception  to  them,  — — ^ 
and  gave  notice  of  the  exception.  Within  four  days  agamA 
after,  the  defendant  gave  notice  of  justification  for  the 
first  day  of  the  term,  but  on  the  21st  instant,  he  gave 
notice  of  added  bail,  who  now  attended  to  justify. 
This,  he  submitted,  was  irregular,  and  the  added  bail 
coold  not  now  be  permitted  to  justify  under  such 
a  notice,  because  the  terms  of  the  rule  for  better  bail 
had  not  been  complied  with  within  four  days  after  the 
service.  The  object  of  the  rule  was,  that  the  party 
should  declare,  within  a  reasonable  time,  the  bail  upon 
which  he  intended  to  rely,  which  object  would  be  de- 
feated if  this  practice  was  allowed.  By  these  means, 
the  plaintiff  would,  during  the  whole  vacation,  be  with- 
out real  security,  as  merely  nominal  bail  might  be  put 
ID,,  whom  both  parties  might  know  to  be  insolvent,  and 
whom  the  defendant  never  intended  to  justify ;  and  it 
would  virtually  amount  to  giving  the  defendant  the 
whole  vacation  to  find  bail.  He  relied  on  Ltmn  v.  Leo^ 
nardj  (a)  in  which  this  very  point  was  decided.  That 
the  case  of  bail  in  error. 


CASES  IN  HILARY  T£ftM 


IS19. 

Hovs 
ugakui 


He  admitted,  howerer,  that  thb  oaae  iras  dlistiDgiiisk'* 
aible  ffom  the  one  befixe  the  Conr^  because  in  the 
focner  there  was  no  ADtice  of  justification  at  all,  except 
notiee  of  jastifioation  of  added  bail. 


Best  J.  That  makes  ali  tbe  difference.  Here  the 
nile  for  giving  four  days  notice  lias  been  complied 
with,  and  there  seems  to  me  to  be  no  objection  to  the 
jostification  of  the  added  bail,  after  two  days  notice, 
the  rule  having  been  previously  complied  with  of  giving 
four  days  notice. 

All  the  Bar  present  acquiesced,  that  such  was  the 
established  practice  of  the  Court,  and  that  the  notice 
given  in  this  case  was  good. 

Stephen  then  applied  for  further  time  to  inquire  into 
the  sufficiency  of  the  bail,  who  resided  at  fVdntiemd  in 
Essex,  urging,  that  the  plaintiff  had  not  had  safficient 
opportunity  for  that  purpose  ;  but 

The  Coo&T  held  him  bound  to  inquire  now  into  their 
sufficiency,  and  if  they  were  ready  to  justify,  there  was 
no  reason  why  they  should  not.  do  so,  and  the  bail 
accordingly  justified. 


Sahwdey, 
Jim.29d. 


Where  a  bail  has 
ceased  to  be  a 
hoosekeeper    at 
tlie  time  he 
comes  up  to  jus- 
ti^,  the  Court 
will  grant  time 
to  add  and  jus- 
tify another  in 
his  stead,  (a) 


Anonymous. 

i^NE  of  the  bail  in  this  case  stated  that  he  was  a 
housekeeper  at  the  time  he  agreed  to  become  bail 
for  the  defendant,  but  that  since  then  he  had  ceased 
to  be  so. 

Best  J.  would  not  allow  bim  to  justify,  but  gave 


(a)  Vide  Dixon  ▼.  Oarket  ante  3;  and  note  to  Hmfwar^s  Bail,  amfrl. 


r 
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the  defendant  leave  and  time' to  add  and  justify  ano-        ^g|g^ 
ther  bail,  with  the  usual  notice  in  term  time. 


Hunt  against  Haynes.  Saturday, 

^JMPBELL  applied  for  further  time  to  add  and  jui^  a  defendant  U 
tify  treA  bail  in  this  case  in  lieu  of  one,  of  whom  !!*^  ^°  ^^^ 

^ ^     ^  '  Uie  arcamstan- 

the  pbuBtiff  had  had  notice,  upon  an  affid^tit  stating  ctsoftheper- 
that  on  Thursday  last  John  Mwrt^  the  bail  in  ques*  y^vei  notice  to 
tion,  had  consented  to  become  bail  for  the  defendant,  ^iSh^^iie'reforc 
and  juatify  himfielf  with  one  Jo$qfh  Siephin,  bat  that  where  notjoeba4 
he  had  since  refused  so  to  do.     Upon  such  an  $&-  bwi,  one  of 
davit  as  this  be  trusted  the  Court  would  grant  the  ia*  ^^^S^/^m 
diligence  for  which  he  prayed.  SStlTSSiMd 

to  become  bail 
on  that  ground 

Chiity  resisted  the  application,  and  produced  an  affi*  after  he  bad 
davit,  from  which  it  appeared  that  the  bail  John  Moore,  JE^coiSt  re-*** 
of  whom  notice  had  been  given,  was  not  a  house-  Jj^^Jl^^** 
keeper,  mi.  did  not  even  reside  in  the  house,  of  which  ther.(a) 
he  was  deacribed  as  the  occupier  in  the  notice  of  jus^ 
tification.    Upoit  this  affidavit  he  submitted  that  tbe 
defeodaoi  was  not  entitled  to  the  indulgence  prayed* 

Best  J.  I  think  this  affidavit  sufficiently  accounls 
for  the  bail's  change  of  mind.  The  defendant  was 
bound  to  know  the  circumstances  of  the  persons  of 
whom  he  gave  notice  as  his  bail.  He  could  not  be 
ignorant  of  the  situation  of  this  man,  and  under  such 
circutBstancea  I  do  not  think  him  entitled  to  any  tnduU 
gence.    Bail  rejected,  and  time  to  add  refused. 


(a)  See   tbe   note  to  Hayumrd**  bail,  ante  1;  and  see  RawGnt's  bail, 
antes. 


8  CASES  IN  HILARY  TERM 

1819. 

f^^\  George  against  Barnsley. 


Where  niM  of  JN  this  case,  bail  by  afhdavit  was  put  m,  and  op- 

thel»U,of  .1             J            '                "^  J      ,                    /.,,.. 

wbon  nodce  of  posed  on  the  ground  that  one  ot  the  bail  was  an 

JJJ^IJ^'^^JI** '  attorney  of  this  Court,  practising  in  the  country.    The 

attoroej,  tbc  affidavit   in  opposition  stated  only   "  that  deponent 

time  to  add  and  belitoed  the  said  Lucas  to   be  one  of  the  attomies 

iwldiag  tiiat^e  o(  tbis  honourable  Court. 

defembiiit  ought 
to  have  knowa 


» 


that  cifcam-  Walford  in  support  of  the  bail  said  he  w^ould  have 

stance  before  .  , 

notice  was  applied  for  time  to  answer  such  an  affidavit,  but  that  he 

VY^^v*)  ^ng  jjQ^  informed  by  his  client  that  one  of  the  bail  of 

whom  notice  had  been  given  was  in  fact  an  attor- 
ney of  the  Court,  and  therefore  he  should  only  apply 
for  time  to  add  and  justify  another  bail. 

Best  J.  The  affidavit  of  opjposition  is  certainly 
sworn  very  loosely,  and  I  should  have  granted  time 
to  answer  it ;  but  as  the  fact  really  is  that  one  of 
the  bail  is  an  attorney,  I  think  the  defendant  ought  to 
have  known  that  circumstance  before  he  gave  notice 
of  justification,  and  therefore  this  is  not  a  case  for  any 
indulgence. 

Bail  rejected. 


(a)  The  rule  3f.  14  Geo.  II.  X.  B.  orders  "  that  uo  attorney  of  this  or  any 
other  Court  shall  be  bul  in  any  action  or  suit  depending  in  this  Court;* 
and  "  that  no  sheriff^s-officer,  bailiff,  or  other  person  concerned  m  the  eieai^ 
tion  cf  proceu,  be  permitted  to  be  bail  in  any  action  or  suit  depending  in  this 
CV>urt.''  See  die  decisions,  Tidd,  6th  ed.  250,  t,  2. 


IN  THE  Fifty-ninth  Yeak  of  GEORGE  III.  a 

Smith  against  Roberts,  j^^' 

7i/TdULE  opposed  the  justification  of  the  country  DbelMim  mder 
bail  in  this  case  on  an  affidavit  which  stated  that'  Debtor^/^ 
John  Tricket,  one  of  the  bail  of  whom  notice  had  been  5?^.?***i5* 

dlMJOUIlMt  MM 

given^  had  two  years  since  taken  the  benefit  of  the  from  jwtifyiog. 
Insolvent  Debtor's  Act^  that  all  his  effects  had  been  ar«  i»ble  under 
assigned  for  the  benefit  of  bis  creditors *that  no  divi-  {^tt^Lz!^ 


dend  had  since  then  been  declared,  and  that  the  house-  notof  «fieiif«ii 
hold  goods  in  his  possession  were  the  separate  property  the  p^tv  has 

f  1_«  T  oblMKO  hit 

of  his  wife.  flertific^tcW 

Best  J.  Bankruptcy  would  not  have  been  an  objec- 
tion to  this  bai]y  because,  the  certificate  would  have 
made  him  a  new  man ;  but  the  circumstance  of  his 
having  taken  the  benefit  of  the  Insolvent  Act,  is  an 
insuperable  bar  to  his  justification,  as  under  that  act, 
his  future  effects  are  liable.  (6)    Bail  rejected. 


(a)  Bankrapts  who  have  not  obtained  their  certificates  may  he  objected 
to :  or  such  as  have  been  twice  builcnipti  and  haye  not  paid  fifteen  sbillbigi 
in  the  pound.  MmaOmn  v.  WiOcbu,  M.  T.  St  Geo.  3.  K.  B.  Ttdd,  6  ed.  468. 
S.  C.  reported  as  of  24  Geo,  3.  Imp.  K,  B.  180.  8th  ed. ;  see  RawWu*t  bail, 
ante  S,  and  note  a. 

(6)  See  53  Geo,  3.  c.  102.  sec.  10. 


SiMMONs's  BaiL 


ZjT^JLFORD  applied  for  time  to  rectify  a  mistake  Four  dajs  time 

in  the  jurat  in  this  case,  which  was  bail  by  aflida-  a^mutake  b  the 

vit,  it  not  appearing  in  the  bail- piece  that  the  person  J^J^J^^^J^ 

before  whom  the  bail  was  taken,  was  a  commissioner,  that  the  baii 


M  CASES  IN  HILAKY  TERM 

1819»  The  Court  granted  four  days  to  obtain  another  bail- 

w    "tekra  b«-  P*^^®*  serve  fresh  notice,  &c.  the  proceedings  having 
lore  a  ixMtA-  been  at  BrightbelBiflxniet 

noQer.  (« j 

<4    YUc  *«  t«i>  Mlmng  cmcs;  anl  Oagmr^i  baily  dbte  1.  aad 
fixm  of  baii-piece^  7W*«  Form*,  4  ed.  114. 


Simmons  against  Morgan. 


Tie  jtfitof  tto   TJJ  this  case  the  jurat  of  the  bail-piece  stated  the  oath 
held defectWt  to' have  been  taken  before  the  commissioner  ''at 

becM^%ihiM>  jifflrftc/''— meaning  Market  Harbour  in  mr/olk,  and 
^M^'^iT^  Jff reapcMer  applied  for  time  to  amend  the  proceedings. 

hour  f  but  tiiDe 

the  defect  (6)  Best  J.     Market  Harbour  was  evidently  intended, 

from  the  previous  recital  of  the  bail-piece,  but  the  mis- 
take must  be  rectified.    Take  a  week's  time. 


(6)  See  precedmg  case,  and  Tfebiter*i  bail,  iofra. 


StAwday,  Webster^s  Bail. 

Jan,  23d. 

Jurat  of  baU-      rpHE  jurat  of  the  bail-piece  in  this  case  omitted  to 

piece  omittmg        X  o        i 

to  ttate  place  of  state  that  it  was  sworn  ''  at  Southampton,  from 
^^"to  *  whence  the  proceedings  came ;  and  Chitty  applied  for 
amend,  (e)  ^^^^  ^  re-swear  and  amend  the  proceedings.     The 

CouET  gave  four  days  time  for  this  purpose. 


(e)  VMe  the  last  two  caea^  and  B^fwar^t  Vail^  ante  1. 


IN  THB  FirTT-MifTTa  Ybak  op  GSOfiGE  III.  1 1 

1619. 

Anonymous*  ^!t3i. 

^\tf  ^he  ISth  of  November,  one  of  the  coantry  bail  in  wben  suWe- 
^  tW.c«ew«  taken  before  a  co«ni«ioner  at  B^A,  S^-^^T.^'' 
when  the  party  was  in  solrent  circnmstaaces :  since  ^»^^  oot  of 

^        ,  'the  parties  be- 

then  a  docquetbad  been  struck  against  bias,  and  cune  bankmpt* 

the  Coort  gave 
^         ,    „  T    1    /.  II  1    .       .r.      tune  to  add  and 

Lampbell  now  appliea  for  time  to  add  and  jastify  justify  another 
another  bail,  and  obtained  four  days.  '  ^^^ 

(a)  ^Hde  DiMu  ▼.  Clarhc,  ante  3}  Aytcn't  bail,  ante  4;  JJoffward^i  bai]« 
ante  ],  and  note  to  that  case. 


EwoN  against  Haig.— -In  Bank.  ^"^ 

JJ/'  E.  TAUNTON  moved  for  a  rule  to  shew  cause  Notice  of  exo- 

why  a  writ  of  inquiry  executed  in  this  case  should   SqSfy*on" 
not  be  set  aside   for   irregularity.     The  irregularity  "^^^^^^^/ 
complained  of  was,  that  the  notice  of  executing  the  instant,**  when 
wnt  of  inquKy  served  upon  the  defendant  was  for  on  the  loth  of 
^  Wednesday,  the  1 1th  day  of  June  inst. ;"  whereas  Ae  i'i^'^^^t^ 
1 1th  of  June  fell  on  a  Thursday.    This,  he  contended,  5ai«yy.  was  exe- 

^m^        .  cuted,issuffi- 

was  clearly  irregnlar.    The  defendant  was  entitled  to  eient,  and  the 

his  notice  of  executing  the  writ  of  inquiry  for  Wed*  set  aside  the 

ncmfay.    It  was  the  plaintiff's  business,  therefore,  to  ^of?nq^*^' 

take  care  that  Ms  notice  was  conceived  in  correct  the  defendant 

not  swearing 

. — ^ , - ^ .    that  he  was 

thereby  mis- 
(ft)  See  also  Boftm  ▼.  IIarr\»on,  3  Bos.  &  P.  1 .  There  are  many  cases  !•  whkh    led.  (6; 

m  ndabfte  in  a  ootioe,  where  the  aKflttiiigisob«iaas>  will  nottffect  its  valldily, 

as  if  &  declaration  be  delivered  indorsed  to  plead  in—,  it  will  be  understood 

to  mean  within  the  number  of  days  allowed  by  the  rules  of  the  Court,  and  at 

the  expiratiGii  of  that  time  judgment  may  be  signed  for  want  of  a  ptea.    Bf* 

fermm  t.  l/mgdU,  f  Bos.  &  Pal.  363.    In  a  notice  to  quit  delivered  at  JdBk 

dkiulmas  1795,  directing  the  tenant  to  quit  at  Lady-day  1795,  the  impossible 

year  was  njcctad  by  the  Court,  and  the  notice  held  good.  Doe  v.  Kightleyj 

7  T,JL63.    In  like  manner,  an  impossible  year  will  be  rejected  in  the  £ng- 

hsh  notice  at  the  foot  of  coromoupnoeesa.  Steel  ▼.  CttfopbcUt  1  Tavnf.  4.  494. 


IS  CASES  IN  HILARY  TERM 


Haio. 


18 ig  terms;  and  if  he  worded  his  notice  so  mmbignonsly 
that  there  was  no  certainty  as  to  the  day  mentioned, 
he  mnst  take  the  consequences.  It  was  trne,  that  the 
defendant's  affidavit  did  not  complain  of  having  been 
deceived ;  but  it  stated,  that  the  defendant  had  no  rea- 
son to  suppose  that  the  writ  of  inquiry  would  have 
been  executed  under  such  a  notice ;  and  Aat  he  knew 
nothing  of  it  until  judgment  was  signed.  Here  the  day 
of  the  week  was  the  material  thing  to  attend  to ;  but 
in  Batten  v.  Harrison  (a),  the  day  of  the  month  was 
the  most  important  feature  of  the  notice,  and  there  the « 
Court  rejected  the  day  of  the  week  as  surplusage.  The 
plaintiff,  in  that  case,  was  right  with  respect  to  the  day 
of  the  month,  but  wrong  as  to  the  day  of  the  week ; 
and  it  was  held,  that  the  mistake  was  not  material ;  but 
here  the. material  part  of  the  notice  being  irregular, 
the  defendant  was  entitled  to  the  benefit  of  the  ob- 
jection. 

Abbott  C.  J.— The  mistake  in  this  notice  is  appa- 
rent upon  the  face  of  it*  The  day  of  the  week  is  rightly 
mentioned,  but  there  is  a  mistake  in  the  day  of  the 
month.  It  was  the  defendant's  duty,  under  such  cir- 
cumstances, to  have  sent  to  the  plaintiff  to  know  whe- 
ther he  meant  Wednesday,  witHout  reference  to  the  day 
of  the  month,  inasmuch  as  he  was  entitled  to  his  notice 
for  the  Wednesday.  Any  reasonable  man  must  have  un- 
derstood what  was  iutended,-— that  it  was  intended  to 
execute  the  writ  of  inquiry  on  that  day  in  order  that 
the  plaintiff  might  have  judgment  within  tlie  time 
allowed  him  by  the  practice  of  the  Court;  and  there- 
fore considering  the  defendant  to  be  a  reasonable  man, 
the  notice  was  sufficiently  understood.  The  defendant 
does  not  venture  to  say  that  he  was  misled,  and  I  think  we 


(a)  3Bm.  ^Fiitl. 
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caonot  presame,  what  he  will  not  venture  himself  to 
suggest. 


£l»ow 

Batlby  J. — In  the  case  of  Batten  v.  Harrison  {a),        Haio. 


the  Court  supported  the  notice,  and  I  think  they  did 
▼ery  right,  because  there  the  day  of  the  month,  and  not 
the  day  of  the  week,  was  the  material  thing  to  attend 
to.  Here  the  day  of  the  week  is  the  material  point, 
and  that  day  is  expressed.  If  there  was  any  mistake 
apparent  upon  the  face  of  the  notice,  the  defendant 
should  have  asked,  ''  Do  you  mean  one  day,  or  the 
other  i"  It  is  not  suggested  in  the  affidavit  that  the 
defendant  was  deceived ;  and  as  we  think  he  was  not, 
there  is  no  pretence  for  this  motion. 

HoLROYn  J.-^There  is  every  reason  to  suppose  that 
the  defendant  could  not  be  misled  by  the  notice,  be- 
cause the  writ  of  inquiry  was  to  be  executed  in  Term 
time,  and  not  in  the  long  vacation.  The  defendant 
must  have  known  that  the  object  was  to  obtain  judg« 
ment  of  the  term,  by  the  very  notice  which  was  given 
him.  Wednesday  being  the  10th,  and  not  the  Uth  day 
of  the  month,  the  defendant  could  not  but  have  known 
the  object  of  the  plaintiff.  It  is  suggested  that  the 
notice  was  served  on  the  £d,  and  therefore  it  would 
have  been  good  for  the  lOth,  but  not  for  the  11th  of 
Jwie ;  but  that  will  not  help  the  defendant,  for  if  there 
had  been  any  mistake  in  the  notice,  it  ought  to  have 
alarmed  his  suspicions,  and  induced  him  to  ask  of  the 
plaintiff,  which  day  was  intended.  He  does  not 
pretend  that  he  was  misled,  and  we  cannot  presume 
that  he  was. 

Best  J.  concurred  with  the  rest  of  the  Court 

Rule  refused. 
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Salurdajfp 


Walton  against  Hutton. 

nriNDAL  moved  to  change  the  venue  in  this  case 
from  London  to  Cumberland,  upon  an  irf[i davit  stat- 
ing that  the  cause  of  action  (rent  of  a  house  under 
14/.)  arose  at  Penrith  in  Cumberland — that  the  plain- 
iiiF  had  suffered  one  assizes  for  the  county  to  pass  with- 
out bringing  his  action^  and  that  aU  the  witnesses  re- 
sided in  Cumberland.  The  affidavit  did  not  swear  to 
merits^  but  the  Court  would  infer  merits^  from  the 
circumstances  so  stated. 


The  Court  will 
not  change 
▼enue  from  Lon- 
don into  a  noitb- 
ern  county  in 
Hilary  Term  on 
motion  of  deien- 
dant,  without  an 
affidavit  of 
merits,  (a) 


Abbott  C.  J. — ^Unless  you  swear  to  merits,  the 
Court  cannot  interfere.  We  ought  not  to  be  called 
upon  to  draw  an  inference,  which  the  party  himself  will 
not  venture  to  suggest.  You  must  amend  the  afSdavU 
by  swearing  to  merits,  if  there  are  any. 

Rule  refused* 

(a)  See  Tidd.  6  cd.  63«»7»  8. 


Saturdmf, 
JoM.ftS. 

On  the  ipth  No- 
vember a  motion 
was  made  to  set 
aside  the  service 
of  process  for 


against  Walters. 


TJ/'JLFORD,  on  the    l^th   of   November  in  last 

Term  moved  to  set  aside  the  service  of  process  in 

this  c^e,  on  the  ground  of  irregularity.    The  procesa 

irregularity,  but  the  Court  re  fused  the  application,  directingan  amended  affidavit  to  be  produced, 
which  was  not  done  until  the  fint  diuy  a§  the  feUonnBg  tenn.  Mdd  that  tht  appiiaidoa  wm 
too  late»  the  party  havips  suffered  nine  days  of  the  previous  term-  to  elapse  without  n^ 
newing  his  application.  (1)  In  order  to  sec  aside  the  service  of  a  writ  in  a  wnmg  county, 
there  must  be  a  poutive  a]9id«v]t,  showiDg  tiufL  tbera  oovid  bo  no  dispute  •#  to  tba  boiuidacy.(eX 

{h)  In K.  B.  an  motions  to  set  aside  proceedings  for  irregularity  are  re^ 
jccted,  unlts»  made  within  a  reasonable  time,  altifaongb  do  new  step  hatbem 
taken  by  either  party.  Fletcher  v.  Wdlt,  1  Manh  551,  per  Qiibtk  C  J. 
1  Maiih  300.  Tidd,  6  ed.  640.— In  the  Exchequer,  they  must  be  made  in 
the  term  in  wkioh  the  imegulasity  is  oommitlrd.  3  Pna  Kip.  dT.f— In-G.  P. 
the  application  must  be  made  as  so<hi  as  the  irregular  party  takes  one  step 
more  which  shows  that  he  does  not  mean  to  abandon  the  defective  proceeding. 
Fietcher  v.  Wellt,  6  TauM.  191.    1  Mcarsh  550,  Dmd  v.  Barncf^  ^  TauM.  6. 


1  Mmk,  405.  5  Tnad,  ^.  I»  Udmck  ▼.  PrwyMO;  \  Uwn  f  99,  (be 
Court  of  C.  P.  l^M  that  the  defendant  might  apply  to  set  aside  the  procte^- 
ings  fur  service  of  the  writ  in  a  wsotig  ooontj,  allfaoagh  the  ptaliitiff  ImuI  en- 
tered ■■  appewiiice  fa  faw^aBd  Krrel  iiinivkii  »  natioc  pf  ^whiili^ 
«m1  i^mb  •  rule  tQ  pted. 

(c)  The  law  is  dear  that  the  Courts  will  set  aside  the  service  of  %  wiit  in  a 
difierent  ooontj  from  that  to  the  sheriff  of  which  it  is  directed,  protfded  no 
doabt  exists  as  to  the  botmdiries  of  the  two  comities.  Chttu  ▼.  Joyce,  4  H.  T. 
41€.  imSmmr,Grt^.  f  Tmmt.  C33.  t  Mrn^  169  4L  C  to  t\mCmmt^ 
noM,  «l^  iktedMit  w»ff  9pfy  to  se(  wide  the  lunopaediofpb  although  the 
jilaiiitiff  jnaj  imrt  eotered  an  appearance  for  him,  and  serr^d  him  wi<h 
a  notape  of  declaration,  and  given  a  rule  to  plead,  Ledwich  ▼.  PnmgneU, 
lMMre299. 

((i)  T^pocflss  sM^red  m  « ^locnty  ndjainkg  that  lato  which  it  It  J«D«|I,  vU 
waft  h0  felwideif 4hcr9  he  My<Hyety  thpul  Ihe  hwwlariep,  CAoir  ▼.  Jtffo^ 
4  ir.  4  iS.  412.  Kitfiaeif  ▼.  Grey,  7  TmiT.  253.  2  MoriA  650  5.  C.  1  Moorv 
S9f .  Aod  the  affidavits  in  support  of  the  application  to  set  aside  the  process 
muft  negative  any  doubt.  Thus  in  ^tis  v.  TFHIiafiu,  15Ch  Nag.  lUlfi, 
E.  WssT  moved  ibr  a  T«le  colKag  upon  (he  defendant  to  show  cause  'Wiiy 
the  semoe  of  ihe  iiiitat  aod  die  rnkm^mtt^  pracaedi^gf  fhonld  not  he  Mt 
aade  finr  irregularity,  the  latitat  being  directed  to  the  sheriff  of  &mer«eesAtrr, 
and  served  in  the  parish  of  St.  Mary  RatcUffe,  in  the  county  of  the  city  of 
BriaaL  The  affidavits  on  which  the  rule  was  moved  did  not  contain  an 
ollei^joo,  that  the  place  in  which  the  writ  was  served  was  not  on  the  confines 
of  the  oeniiCy  to  tht  ^Meiiffcf  which  at  vat  directed:  nor  did  they  elate  that 
eheWliflf  Ihe  MfejwifldJCtifWit  wteee  loot  dispotod.  Bet  it  wat  stthmitted^ 
thet  if  tngr  de«bt  rutted  opaceoiing  the  ho«ndaries  ef  the  diffjerent  cooutiet, 
Ibeiiet  sheoldbe  ftoftpd  in  the  affidavits  wanswerto  the  rule. 

SH(ptrCMrioek«-U  it  iwtfwem  thet  Aeie  it  oo  4mht  at  to  the  QQ«i(uke#. 
Any  deiAA  ef  that  JUnd  nnrt  he  jMiptived  «  4he  eftdftvito  in  Mippvt 
•finle  nivtcd. 


WALTiaa. 
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was  directed  to  At  sheriff  of  the  county  of  Gloueefter,  1819. 
and  had  been  served  in  an  adjtming  county.  On  diat 
occasion  the  Court  desired  to  have  an  affidavit^  nega** 
living  that  the  service  was  within  the  confines  of  At 
county  o( Gloucester,  {d)  No  such  affidavit  was  produeed 
daring  the  remainder  of  the  Term,  and  now  Walfori 
produced  such  an  affidavit,  and  prayed  the  rule;  stating, 
that  the  process  was  returnable  on  the  last  return  day 
in  Michaelmas  Term,  namely  the  19th  November, 
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lS\Qt»  Per  Curiam. — You  are  now  too  late  in  your  ap- 

•  plication.  .  You  suffered  the  whole  of  the  remaining 
part  of  the  last  term  to  go  by  without  producing  the 
affidavit  required  by  the  Court.  There  were  nine  days 
during  which  the  amended  affidavit  might  have  been 
produced,  and  therefore  you  are  now  too  late. 

Rule  refused. 


WALTBBf. 


MM^,  Vansandon  against  Corsbie. 

Jan.  fSth. 


Acognovit^  A  MOTION  was  made  last  Term  to  stay  proceedings 
debt,  intonest,  m  this  case,  upon  a   cognovit  given  by  the  de« 

Kd  after 'a^  feodant  to  the  plaintiff,  in  an  action  upon  a  bill  of 
Srt^li^'  exchange,  as  acceptor.  On  the  10th  of  November 
clurgedbj  1816,  the  defendant  committed  a  secret  act  of  bank- 
certificate.  («)     ruptcy;   on  the  15th  he  gave  a  cognovit  in  the  action 

brought  against  him  by  the  plaintiff;  the  cognovit  was 
not  delivered  to  the  latter  until  the  21st,  and  on  the 
25th  of  November  a  commission  issued  against  the  de- 
fendant, and  he  subsequently  obtained  his  certificate, 
the  plaintiff  neglecting  to  prove  his  debt  under  the  com- 
mission. The  plaintiff  afterwards  sued  out  execution 
upon  the  cognovit,  and  the  ground  of  the  application 
to  stay  the  proceedings  was,  that  the  debt  for  which  it 
was  given  being  proveable  under  the  commission,  all 
further  proceedings  were  barred  by  the  defendant's 
certificate. 


(a)  The  general  rule  is,  that  where  the  cause  of  actkm  was  for  a  debt 
existing  before  the  bankniptcy,  the  interest  and  costs  even  of  a  writ  of  error 
■ccmiDg  afterwards  are  likewise  discharged  in  the  same  manner  as  tlw  original 
debt,  Blant^  v.  FooU,Cowp,  138.  tStm.  1196.  1  Witt.  lUp,  41.  Scott  ▼. 
Amhrm,  3  M.  ^  5.  3f«.  CuUm  Bank,  L.  104  to  107.  Bot  if  the  origmal 
demand  was  for  damagtt,  and  tlie  judgment  was  not  signed  until  after  theact 
of  banlLniptoj,  the  certificate  b  no  bar,  though  the  verdict  was  obtained 
before.  Bum  t.  Gilbert,  2  M.SfS.  TO, 


C4MMBII. 


IN  THB  FlPTT-NlNTH  YbAR  OF  GEORGE   III.  1? 

F.  Pollock  now  shewed  cause^  and  he  cited  Wybome  1819*' 
▼.  Ross  (fl),  where  it  was  held  that  a  cognovit  is  not  ..  — 
discharged  by  bankruptcy  and  certificate.  It  might  be 
true  that  the  original  debt  for  which  the  cognovit  was 
giyen,  was  proveable  under  the  commission;  but  there 
was  a  part  of  the  plaintiiTs  claim  which  would  not 
have  been  allowed  by  the  commissioners,  viz.  the  inte- 
rest  on  the  bill  of  exchange  and  the  costs  of  the  pro- 
ceedingd,  which  formed  a  considerable  part  of  the 
demand,  and  therefore  quoad  the  interest  and  costs, 
judgment  might  be  entered  up  on  the  cognovit,  and  exe- 
cution issued,  notwi^tanding  the  defendant's  certifi- 
cate. 

Abbott  C.  J.-*-The  cognovit  does  not  constitute  a 
new  demand,  and  consequently  the  debt  for  which  it 
was  given  was  proveable  under  the  commission  by 
46  Geo.  3.  c.  135.  If  it  constitutes  no  new  demand^ 
then  your  old  demand  cannot  now  be  sustained,  for  it 
is  barred  by  the  certificate.  The  interest  in  this  case 
follows  the  nature  of  the  original  debt,  and  is  not 
severable  from  it,  and  therefore  if  you  cannot  prose- 
cute the  defendant  further  for  the  principal,  it  seems 
to  me  that  you  ought  not  to  prosecute  him  further  for 
the  interest  The  case  cited  as  an  authority,  does  not 
appear  to  me  to  throw  any  light  upon  the  subject; 
nor  can  I  see  the  ground  upon  which  that  case  was  de* 
cided.  The  defendant  there  had  given  the  plaintiflf  a 
ci^novit  for  the  amount  of  a  banker's  check,  on  which 
he  was  sued.  -About  two  years  afterwards  a  second 
commission  of  bankrupt  issued  against  the  defendant, 
and  he  had  since  obtained  his  certificate.  The  plaintiff 
having  entered  up  judgment,  and  taken  out  execution, 
a  motion  was  made  to  set  it  aside,  the  defeifSant  sug- 
gesting that   the  cognovit  was    discharged  by  bank- 


(a)8r«ttiit.  68. 
C 


CwiMllb 
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1$>\A.  mplcy  and  cectiGoate.  The  rtport  says  ^'  But  the 
-«--*-'  Oourt  oiieenrtfd.  thai;  a  cogHovit  is  a  mere  admow** 
ledgm^nt  of  the  aaioant  aS  the  damages;  and  whem* 
a  man  ackiiDwledges  the  cause  of  actioo,  the  plaintiff 
may  ti^  jiidgment  at  aay  time.  This  was  not  like  a 
warraat  of  attorney.'^  Surely  something  more  mos^ 
ha«e  passed,  tl^an  what  is  stated  in  the  report.  The 
ease  does  nol  state  whether  there  was  a  oertilicate 
under  the  luf  t  commissioBi  nor  that  the  defendant  had 
paid  fifteen  shiUiiigft  in  the  pound  uader  the  second. 
A  case  so  stated  we  cannot  oonsider  as  any  authority 
on  the  present  oooasioo.  Suppose,  in  the  present  case, 
no  cognovit  had  been  given,  and  you  had  obtained 
judgment  and  sued  out  execution,  could  you  have  had 
any  firaita  of  it?  Sordy  not,  for  at  ^  very,  time  the 
defendant  was  a  bankrupt.  You  would  have  been  enr 
titled  to  prove  the  debt  under  the  con^mission,  and  yon 
WOttikd  have  been  allowed  interest  up  to  the  date  of  it. 
The  apfiliGatioa^  ia  thie  caae,  ift  to  stay  the  proeeedings» 
and  I  am  oloarly  of  opinion  that  they  ought  to  be 
stayed. 

Bay  LEY  J,  It  is  quite  clear  that  if  yon  sne-for  n 
debt  which  oajrries.  inteiept,  and  obtain  jui%ment,  and 
the  party  afterwards  becomes  a  bankrupt,  (the  original 
debt  being  proveable  under  the  commission,)'  and  hm 
obtains  his  certificate,  the  interest  and  snbsequent  ooatt 
are  not  severable  fropi  the  original  debt,  but  the  whole 
is  barred  by  the  cortifioate.  You  could  have  preved  in 
this  case  principal  and  interest  up  to  the  dale  of  the 
oonsmission,  and  as  the  cogmmt  is  given  before  the 
date  ot  the  commission,  why  tlien>  the  whole  is  principal, 
an4  the  one  cannot  be  separated  from  the  other«  Sap^ 
pose  the  cognomt  to  be  in  the  natafe  of  a  new  seenrityv 
and  that  it  ought  to  constitute  a  new  debt,  still  as  the 
commission  did  not  issue  till  after  it  was  given,  you 
would  be  entitled  to  prove.    All  the  late  Acts  of  Par- 
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liameBt  Allow  you  to  prove  priocipal  jmmI  inUxrmi  uf        19  IB' 
to  the  date  of  the  comminimop,  without  ufm^idmv^    y  ^'"''^  ^ 
triiea  the  ao^  of  baakvuptcy  w^s  qammittied.    It  4^m»        amt^ 
not  to  be  deputed  Uiat  Ike  .pAioctpal  4»ht  is  bar«ed  by 
the  certificftte,  tlnen  if  90,  it  appeart  to  ma  that  tb^ 
liDlereit  «m1  tubse^ueot  oott^  foUow  ih^  nature  of  t)h^ 
original  debt^  asd  that  itbe  pipceodings  ««  th«  cogitmf 
must  be  stayed. 

HoutDYD  J.  and  SiEn  J.  both  ooficiinrad^ 

Rule  absolute* 


Jackson  agdimt  19ai.lum.  jm^ih. 

* 

^V^RBSPJSS  against  a  surveyor  of 'highwnjrs,  for  re- 
moving an  alleged  nuisance  to  a  public  way.    At  Defendant  !»▼- 
the  trial  before  the  Chief  Baron  at  the  Nottingham  Lent  ^  oSi^ed  lH' 
assizes,  1817,  the  plaintiff  had  a  verdict,  the  defendant  Jri55  *!2ter'^«- 
being  prevented  from  going  into  evidence  that  the  tres-  diet  against  him, 

-  instead  of  soins 

pass  was  committed  in  removing  a  public  nuisance,  on  down  again  to 
an  objection  taicieti,  Aat  he  had  not,  as  surveyor,  given  Solit,^onfea2$ 
4e  usual  notice  required  by  the  l£th  section  of  the  ge-  SL*S?°"^ 
ncral  highway  act,  13  Geo.  3.  c. -78.  to  be  given  before  was  liable  to  pay 

.     ^«    ^    %  •  .T      the  costs  of  the 

a  surveyor,  m  that  character,  removes  a  nuisance.     In  former  trial.(a) 
the  following  term,  the  defendant  moved  for  and  ob- 
tained a  new  trial,  on  the  ground  that  any  subject  is 
at  liberty  to  abate  a  public  nuisance,  and  therefore  Ae 

(a)  Where  there  was  a  iFerdict  for  the  defendant,  aad  a  new  trial  awarded, 
,^pfln  ft  qinsliaa  o^Jaw^wteat  n^i  tkiog  Wii^  «^daai  to;ogato  >iad  tiM  pA^ 
tinfc  inrtfid  of  mopcBdiyg  to  »  moftd  An«i,40«9edto4tfKfee  th«  fiKtMP«»lliy» 
as  if  a  case  had  been  reserred  at  the  first,  on  which  the  postea  was  alterwards 
dellTered  to  the  ]ilalnl3ffs;  they  were  held  enthied  to  the  costs  of  the  first 
trial,  lUberttm  t.  UMH,  10  £art.  416.  See  the  ttvea^fdlBQtw),  lU.  6th 
ed,  937.  y 
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1819*  notice  was  immaterial^  and  the  defendant  ouglit  to  have 
been  permitted  to  go  into  the  merits  of  his  case  ;  but 

ogabat  nothing  was  said  about  costs.  Afterwards,  the  defend- 
ant declined  going  down  to  trial  again,  and  gave  the 
plaintiff  a  cognovit,  thereby  confessing  the  action.  The 
Master,  in  his  taxation  of  costs,  not  having  allowed 
the  plaiotifF  the  costs  of  the  former  trial,  . 

Hullock  Serjt.  obtained  a  rule  in  the  last  term,  calling 
on  the  defendant  to  shew  cause  why  the  Master  should 
not  be  directed  to  review  his  taxation,  and  to  allow 
those  costs. 

Denman  now  opposed  the  rule,  and  cited  the  cases  of 
Mason  v.  Skurry,  (a)  Bird  v,  AppUtom,  (&)  and  Homarih 
v.  Samuel,  (c)  relying  principally  upon  the  general  rule 
laid  down  in  the  first  mentioned  case,  that,  where  no- 
thing is  said  about  the  costs  of  the  first  trial,  and  they 
are  not  reserved  to  abide  the  event  of  the  second  ver- 
dict, the  successful  party  on  the  second  trial  ife  notea- 
titled  to  the  costs  of  the  first  This  rule  was  strictly 
applicable  to  the  present  case,  because  it  must  be  taken 
that  the  suit  was  determined  by  the  cognovit,  which  in 
legal  effect  was  the  same  as  if  it  had  been  determined 
by  a  second  trial ;  and  there  was  no  reason  why  the 
defendant  should  be  placed  in  a  worse  situation  than  if 
he  had  gone  into  what  might  be  more  strictly  called  a 
second  trial.  The  general  rule  being  established  by  the 
cases  referred  to,  there  was  no  sound  argument  why  it 
should  be  departed  from,  unless  a  case  could  be  found 
precisely  in  point  with  the  present.  No  such  case 
could  be  found;  for  this  was  distinguishable  from  Booth 
V.  Atherton,  (d)  where,  after  the  argument  of  a  special 
case,  the  Court  directed  a  new  trial,  because  the  case 


(a)  Dou^  497.  (c)  iB.  if  A.  566. 

(b)  1  Eatt,  R.  111.  (d)  6  7.  R.  144. 
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was  insufficiently  stated ;  the  defendant^  without  going        1819. 
to  trial  again,  gave  the  plaintiff  a  cognovit,  and  the        . 
Court  held  that  the  defendant  was  liable  to  pay  the       ,api»i< 
costs  of  the  former  trial.    So  severe  a  rule  as  this  could 
not  apply  to  the  case  of  this  defendant.    There  was 
nothing  to  compel  him  to  go  down  to  a  second  trial, 
and  put  himself  to  the  enormous  expense  of  such  a 
proceeding.    The  only  difference  between  terminating 
the  suit  by  a  cognovit  and  going  down  to  a  second  trial, 
was  that  the  plaintiff  was  put  into  a  much  better  si- 
tuation.   Under  such  circumstances,  the  Court  would 
hardly  say  that  the  defendant  should  suffer  for  not 
going  down  to  a  second  trial. 

Hullock  Serjt.  in  support  of  the  rule,  said,  that  the 
only  question  was,  whether  the  Court  would  in  this  in- 
stance conform  to  a  rule  of  practice  which  had  been 
established  for  more  than  thirty  years  in  the  case  of 
Booth  T.  Jthtrtonf  (a)  and  which  was  precisely  in 
point.  The  other  cases  cited  were  quite  distinguishable 
from  the  present,  in  every  respect.  Relying,  therefore, 
npoo  Booth  V.  Atherton,  he  submitted  that  the  rule 
most  be  made  absolute. 

Abbott  C.  J.  I  think  the  plaintiff  is  entitled  to  the 
costs  in  this  case.  The  plaintiff  obtained  a  verdict  at 
the  first  trial  upon  a  point  distinct  from  the  merits  of 
the  case.  On  the  application  of  the  defendant  for  a 
new  trial,  the  Court  directed  that  there  shall  be  a  new 
trial,  saying  nothing  as  to  costs ;  and  if  the  caAe  had 
gone  on  to  another  trial,  the  plaintiff  would  only  have 
been  entitled  to  the  costs  of  that  second  trial,  provided 
be  had  succeeded.  But  the  defendant,finding  that  he  has 
no  ground  of  defence,  and  not  chusing  to  run  the  risk 


(a)  ^ZH,  144. 
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i6l^.  Bt  havitig  dettiages  found  agiiinftt  him,  thinks  proper  to 
^        gtTe  a  eognooii,  theffefcy  acdcnowf^dgmg  that  he  has  no 

^^^oM  grouttd  of  defence.  He  ootifesseB,  by  that  pn^ceediogy 
that  the  fortner  verdict  wa^  substantially,  though  not 
ibrmally,  right.  Something  niu§t  have  oecurred,  in  the 
course  of  the  fim  trial,  to  induce  the  Court  to  grant  a 
tletr  trial ;  but  the  defendant's  subsequent  cooduct,  in 
giving  a  cognotit,  shews  that  he  irairted  no  new  trial, 
and,  therefotie,  I  see  no  reason  why  we  should  deprive 
the  plaintiff  of  the  coafts  of  the  first  trial. 

BAYLfeY  J.  The  case  of  Booth  v.  Atherton  seems 
to  me  to  be  exactly  in  point,  and  every  other  case 
cited  is  distinguishable  from  the  present.  Where  there 
is  a  rule  for  a  new  trial  granted,  and  a  second  trial  takes 
place,  the  cases  in  this  Court  say,  that  the  costs  of  the 
first  trial  shall  fall  to  the  ground.  The  practice  of  diis 
Court,  in  this  respect,  is  different  from  that  in 'the 
Coaft  of  Common  Pleas;  for  there^  if  the  two- verdicts 
are  the  same,  the  party  who  succeeds  in  both  is  entitled 
to  the  costs  in  both,  (a)  Bat  Booth  v.  Athtfton  esta- 
blishes a  distinction  between  the  case  where  thene  is  a 
second  trial  and  that  where  there  is  not  a  second  trial. 
Where  a  party  has  obtained  a  rule  for  a  second  trial, 
but  afterwards  says  that  he  does  not  want  a  second 
trial,  and  does  not  chuse  to  stand  the  lesult  of  it,  it 
sh^ws  that  the  application  to  the  Court,  to  set  aside  the 
first  verdict,  was  not  founded  <m  the  merits  and  justice  of 
the  case.  The  case  cited  from  I  Bamewell'v,  Alderson 
is  plainly  distinguishable  from  this,  because  there  the 
p&rty,  who  was  ultimately  right  at  the  end  of  the  cause, 
was  desirous  of  having  allowed  to  him  the  costs  of  a 
trial  upon  which  he  was  beaten.     It  seems  to  me  that 


(a)  tVcrcestenhirt  Canal  Company  v.  Trent  NaTigation,  8  Manh,  478. 
Bird  r.  AppUtm,  1  East.  11?.  Parker  v.  WdU.  1  Hen,  Bla,  639.  note. 
Trelawney  v.  Tfumat,  1  H.  Bh.  641.     TnTcf.iSCh  ed.  937. 
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the  Master,  in  this  case,  ought  to  have  allowed  the '      1819.( 
costs  of  the  first  trial. 


HoLnoTD  J.    I  am  of  the  same  opinion,  that  the 
costs  of  the  first  trial  should  not  have  been  refused* 
The  lule  trhich  has  been  laid  down  in  the  6ase  refbrred 
to,  of  Booth  V.  Atherton,  is  applicable  to  tbt  present 
case,  and  it  appears  to  me,  from  the  circumstances  of 
this  case,  it  is  but  justice  that  the  plaintiflf  should  have 
the  costs  he  prays  for.     If  I  understand  the  case  rightly, 
at  the  first  trial  the  defendant  defended  himself  upon 
the  ground  of  being  a  surveyor,  having  special  powers 
under  the  Highway  Act.    That  ground  of  defence  was 
met  by  shewing  that  he  had  not  given  the  legal  notice 
required  by  that  act  before  he  proceeded  to  pull  down 
the  alleged  nuisance.     He  then  said  ''  notice  is  not  ne« 
cessary,  because  what  t  pulled  down  was  a  public  nui* 
sance,  and  all  the  king's  subjects  had  a  right  to  put  it 
down ;"  and  upon  this  ground  he  prayed  that  there  may  be 
a  new  trial  granted,  in  order  that  the  merits  may  be  en- 
tered into.  Thenewtrial  being  granted,  it  Wasopent6him 
to  defend  himself  upon  the  ground  that  this  was  a  pub- 
lic nuisance  which  all  the  king's  subjects  had  a  right  to 
pull  down.    But  he  afterwards  comes  With  a  cognovit, 
and  confesses,  that  *^  this  was  no  public  nuisance, — t 
had  no  right  to  pull  it  down,  aAd  t  think  it  is  unjust' 
that  it  should  have  been  pulled  down."    If  then  thisr 
Was  no  public  nuisance,  and  if  he  had  no  right  to  ptilf 
it  down,  there  could  be  no  pretence  for  an^tC*  trial,  ancf 
therefore  tt  is  but  just  that  he  should  pay  the  costs  of 
the  former  trial. 

Bb^t  J.  c^newred  with  ihe  other  Jodgea. 

Itule  ab^hit^. 
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1819- 

White  against  Gerock. 


iTtMl^  pirating  a  book.     At  the  trial  before  Bayley,  J.  at 

pMiSmcalU  ^^  Sittings  at  Westminster  after  last  term,  the  plaintiff 
wlPtlf^  had  a  verdict  with  damages,  the  learned  judge  giving 
pwted  by  ahev-  the  defendant  leave  to  move  to  enter  a  nonsuit,  upon 
time  was  onlj  a  question  of  variance.  The  declaration  averred,  "  That 
SoQ  of^ote^  ^^^  plaintiff  was  the  author  of  a  certain  book,  being  a 
2'whS?'^  musical  composition  called  "  Captain  Wyke"  There  were 
lection  of  New  counts  for  pirating  the  whole  book,  and  others  for  a 
Tnnes,  aspeiw  part.  To  support  the  averment  ''that  the  plaintiff  was 
frdSoDAbleAA-  *^'i^^^''  ®f  *  certain  book  called  Captain  Wyke,*'  he  gave 
tmkBn,wmog'  in  evidence  a  book  entitled  "  White's  Collection  of 

ed  lorUie  Pieiw- 

fertr."  An  au-  New  and  Favourite  Dances,  as  performed  at  all  fashion- 
foridthbcopj-    *^^'^  Assemblies,  arranged  for  the  Piano   Forte."     It 

a^tbyhaTing    appeared  the  composition  in  question  was  one  of  this 
d  manuMript      ^*  *  ^  ^      ^ 

copies  of  ihe  ^  collection,  was  sewed  up  along  with  others,  and  in  fact 
printed  and  pab-  Occupied  only  part  of  a  leaf,  on  the  other  side  of  which 
^^  ("  was  some  other  tune.    At  the  trial,  it  was  objected  that 

the  allegation  in  the  declaration  was  not  supported 
by  this  evidence,  it  appearing  that  the  publication  in 
question  was  not  a  book,  but  only  part  of  a  book.  The 
learned  judge,  however,  overruled  the  objection,  hold- 
ing that  as  the  tune  pirated  was  a  distinct  part  of  the 
collection  given  in  evidence,  it  satisfied  the  words  of 
the  declaration. 


(a)  By  this  statute  it  is  enacted,  that  the  antlior  of  any  book  conposed,  and 
not  printed  and  published,  or  which  shall  thereafter  be  composed  and  printed 
and  published,  and  bis  assignee,  shall  have  the  sole  liberty  of  prinGng  or  re- 
printing sQcli  book  for  the  fiiU  term  of  twcnty-eigbt  yean,  to  commence  from 
the  day  of  first  pabluhing  the  same;  and  also  if  the  author  shall  be  living  at 
the  end  of  that  period,  for  the  residue  of  his  natural  life. 

{h)  Bat  in  the 'case  of  patents,  it  seems  that  if,  previously  to  the  patent 
being  granted,  the  article  has  been  publicly  vended,  though  for  only  four 
months,  and  by  the  patei^tee  himself,  the  patent  b  void,  Wood  v.  Zimmu,  1  Hok, 
C.N.P.S9. 
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Campbell  now  moved  for  a  rule  to  shew  cause  1819« 
why  the  verdict  should  not  be  set  aside  and  a  non«  ^ 
suit  entered,  upon  two  grounds:  1. That  the  averment 
in  the  declaration  was  not  made  out  by  the  evidence; 
and  8.  That  the  plaintiff  had  forfeited  the  protection 
of  the  copyright  act  by  having  published  in  manu* 
script  many  thousand  separate  copies  of  the  tune, 
before  it  was  printed  in  the  form  it  now  assumed.  As 
to  the  first,  he  was  not  prepared  to  contend  that  a 
single  sheet  might  not  be  a  book^  but  his  argument 
was,  that  the  tune  pirated  was  not  one  entire  compo-* 
sition,  and  that  there  was  a  difference  between  a  part 
and  the  whole.  There  was  no  evidence  before  the 
Court  that  the  tune  called  Captain  JVyke  had  ever 
been  printed  and  published  on  a  separate  sheet;  for 
the  only  shape  in  which  it  had  been  printed  and  pub- 
lished, was  as  part  of  a  collection  called  *^  White's 
Collection  of  New  and  Favourite  Dances,  as  performed 
at  all  fashionable  Assemblies,  arranged  for  the  Piano* 
Forte.**  It  was  impossible  therefore  to  say  that  the 
part  was  likewise  a  book,  as  well  as  the  whole  collec* 
tion  ;«*it  could  not  be  both  part  and  whole  at  the  same 
time.  This  was  not  like  the  case  of  a  volume  divided 
into  several  parts  or  books,  such  as  the  Iliad  of  Homer, 
To  apply  the  term  book  to  this  publication,  would 
be  a  total  misapplication  of  the  sense  and  meaning  of 
the  legislature  in  framing  the  54th  Geo.  III.  c.  156.  It 
was  no  answer  to  the  objection  to  say,  that  the  tune  in 
question  was  separate  in  itself,  and  therefore  might  be 
called  a  book.  With  equal  propriety  might  a  person 
say,  who  had  published  a  tale  called  Alladin^  or  the 
Womdefful  Lamp,  that  he  was  author  of  the  Arabian 
Nights  Entertainments ;  because  the  former  would  only 
be  a  part,  and  the  latter  the  whole.  The  statute  itself 
made  a  distinction,  in  the  very  section  on  which  this 
action  was  founded,  between  a  book  and  a  sheet.  If  it 
could  be  said  that  this  tune  was  a  bpok,  every  bar  of  it, 


finMMet« 
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19I9*  mtkjf  every  Bote  of  it,  mig^  widi  eqnal  propriety  be 
^T"^  called  a  book,  for  to  sueh  extent  mwat  the  argument  go 
if  k  oookl  be  sttstaioed.  Now,  as  to  the  second  point; 
it  was  proved  that  the  plaintiff  had»  a  year  or  two  be* 
fore>  puUished  fteveral  thouaaod  separate  copies  of  this 
tune  in  laaDuscript  at  one  shilliDg  each.  By  having 
so  done,  he  had  forfeited  the  protection  given  by  the 
statute  of  Anne,  c«  19*  i*  i- ;  for  by  that  statute  the  print* 
ing  and  publishing  was  a  condition  precedent,  brfore 
the  party  could  entitle  himself  to  the  copyright.— 
Upon  these  grounds  he  submitted  that  the  defendant 
was  entitled  to  enter  a  nonsuit. 

ft 

Abbott  C.  J«— I  am  of  opinion  that  the  words  of 
this  act  of  parliament  (a)  mean  all  original  composi* 
tions,  whether  they  are  large  or  small,  and  are  con«e* 
quently  entitled  to  the  protection  intended  by  the  legis* 
}ature.  It  has  been  held  that  a  musical  composition  it 
a  boo)r,  and  that  an  action  is  maintainable  for  pirating 
a  single  sheet  of  rau8ic.(&)  The  only  distinction  here 
is^  that  this  piece  of  music  is  found  in  company  with 
others  instead  of  being  printed  by  itself;  and  it  seems  to 
me,  that  that  does  not  make  any  difference  in  the  princi* 
pie  of  the  question.  Many  differentbooks  or  subjects  may 
be  found  in  one^  but  that  is  no  reason  why  each  should 
not  have  the  protection  of  the  statute.  As  to  the  second 
objection,  it  appears  to  me  that  the  legislature  never 
intended  to  deprive  an  author  of  the  benefit  of  copy* 
right,  by  having  sold  copies  of  his  work  in  manuscript 
before  he  printed  it.  The  statutes  of  8  Arnie  and 
64  Geo,  III.  hreinpari  materiam,  and  are  only  intended 
to  enlarge  the  duration  of  the  copyright*  The  words 
^*  ^imted  and  published"  in  the  former  act^  ha^re  I'efer- 


(«)  54  G.  3.  c.  156. 
(6)  Clementi  v.  Goulding,  11  ^t  244.     2  Campb.  2o.  and  vide  Hlrie  v. 
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tttc^  only  lo  tke  time  at  wUck  tbe  authar^s  et«voit  laiS. 
of  Tight  is  lo  W  daitedy  and  therefore  tlie  ckcomtanioe 
of  the  pl&mciff  having  previoQslj  poUi^ed  this  piece 
in  maoaoeript)  woaM  only  vaiy  the  period  of  tame  at 
which  the  twenty-eight  years  would  be  calculated.  On 
neither  of  the  groiiadt  suggested  does  it  appear  to  me 
that  this  verdict  ought  to  be  disturbed. 

a 

The  rest  of  the  Judges  concurred. 

Per  Curiam.  Rqle  refused. 


Hoar  against  Hiu.  f^^f 


^HIS  was  a  rule  for  staying  proceedings  on  mesne  AMavits  «l*ii 

process  enlarged  from  last  Term,  and  stood  in  the  ^m  XdT* 
peremptory  paper  for  this  day.  J*^  ^^^^^t^ 

reMI  iiitli  teftv* 

JE.  Lanm  now  wished  to  shew  cause  upon  aflSda-  sk0M«ngeMMoii 
vits,  which  according  to  the  terms  of  the  rule  ought  to  ^J^thTi^/^ 
Jiave  been  filed  a  week  before  Term,   but   which  in  th«6^tied«iiy 
fact  had  only  been  filed  on  the  £2d  instant.  stMt.  (•) 

£o2re»»  objected  that  these  affidavits  could  not  now 
be  read. 


Abbott  C.  J. — We  will  consider  Mr,  Lowes  as 
moving  that  the  affidavits  may  be  filed  nunc  pro  tunc. 


{^  hi  the  KJB^s  B«Dd),  wber»  •  ipeoMo  tliM  b  ]ta*»d  in  Miy  ra)B»  b»- 
ftro^iUdi  any  afidarit  ii  reqwired  to  be  filed,  ne  attdevlt  iWd  after  tkit 
time  een  lie  made  uae  of  in  Coart  or  befbn  tlie  Master,  unleti  it  appear  to  Ibe 
saMacHonof  tkeCeort  that  tlie  filing  of  toeb  afidavk  wMfain  tkeHne  IWtod 
^fai  prevented  by  tutvMaaK  aoimeBt,  R.  Jb.  96  (mo.  3«  K.  B.  Tutdf  6  ra.  S'M* 
in  olber  oaaei,  where  no  patlkalar  tbne  bpreierlbed  fbr  filbig  tbe  afSd«?ki  on 
tHAob  a  party  thews  caaae,  they  may  be  fwom  aad  filed  a^  any  tee  be^oee 
shewnig  cause,  tbongh  after  tbe  day  appototed  by  tbe  Mek 
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1819*  thoogfa  that  motion  oaght  to  have  been  made  oa  the 

"—•  fi»t  day  of  Term.    We  will,  however,  hear  you  in 

mnm  shewing  cause  against  the  reading  of  these  affidavits* 

^  No  sufficient  cause  to  the  contrary  being  shewn, 


The  affidavits  were  read* 


TWMiiir,  Kearney  against  King. 

iaii.t6tli.  ^ 

If  a  aeefaufitioo  T\ECLAR  ATION  in  assumpsit  on  a  \>\\\  of  exchange, 
2[dbuig»stmte  ^7  ^^  indorsee  against  the  acceptor.    The  decla^ 

A»  ^^Mtti  ^^^^  stated — "  That  certain  persons  using  the  style 
fcraoertamnia  of  Eggleso  and  Power,  on  the  1st  May,  1816,  at  Dub^ 
onti^^migthat  Hn,  to  wit,  at  Westminster,  8lc.  drew  a  certain  bill  of 
wlor'tM tbe  exchange  bearing  date  the  day  and  year  aforesaid,  di- 
boiwas  given      rected  to  the  defendant,  and  thereby  required  him, 

for  Irish  carreD-  ^         ^  ' 

cy»  it  most  Im  eight  months  after  the  date  thereof,  to  pay  to  the 
that  tiie  btU  was  order  of  them  (the  said  Eggleso  and  Power)  the  sum  of 

^!k^ ^^  ^^^'  ^''  ^'  ^^^  ^^^"^  received  by  defendant,  which  bill 
if  it  appear  in  he  the  said  defendant  afterwards,  to  wit,  on  the  day 
the  l)iU  was  .  and  year  aforesaid,  at  Dublin  aforesaid,  to  wit,  at  fVest- 
cnmncT^theY^.  ^i^^^^  aforesaid,  upon  sight  thereof  accepted,  and  that 
rbnceisfiaaL(a)  jj^g  ^^  persons  to  whose  order  the  said  sum  of  money 

Written  seen-  .ii»  ■»  t^vi*  • 

rities  most  be  was  to  be  paid  afterwards  at  Dublin  aforesaid,  to  wit, 
ingacoK^to  at  Westminster  aforesaid,  indorsed  and  delivered  the 
^fUti^  «*'^  ^'^^^  ^^  *^  plaiutifF."    At  the  trial  before  Abbott  J. 

always  sufficient  to  describe  them  in  the  words  hi  which  they  are  expressed. 


(a)  In  Ilice  manner,  if  a  declaration  allege  generally  tliat  the  defendant 
agreed  to  nil  a  oertein  number  of  buhelsofcom,  and  Uie  oootnct  appears 
to  have  been  to  sell  tlie  same  nomber  of  bosbels*  but  of  a  peoollar  descrip- 
tion, the  variance  will  be  £ital ;  for  the  general  term  bushds  most  be  tai^en 
to  mean  the  stitnte  bushels.  H§ekM  v.  CMbs,  4  T.  R.  514.  There  was  a 
CMS  before  the  Judges  on  a  crimittal  prosecution  where  a  questioB  arose  upon 
a  note  for  20  pound,  which  it  was  said  might  mean  pound  weiglit,  and  the 
Judges  were  of  opfaiion  that  it  ought  to  have  been  described  as  mmning  SOt 
hi  oMMiej,  Per  CkmknJ.  1  UMb.  Rep.  «t5« 
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and  a  special  jarj  at  ike  Middiesex  iiithigs  after  laat        1819. 

IVMiy  Tenn,  the  bill  of  exchange  was  given  in  evi-        "~* 

dence  to  support  the  declaration,  and  was  as  follows :  maim 

Smo. 

Ex.  jf54£.  ].  8.  Dublin,  May  1st,  1816. 

Eight  months  after  date  please  to  pay  to 
our  order  the  sum  of  five  humdred  and  forty-two  pounds 
one  shilling  and  eight-pence  Uerling^  for  value  received 
by  furniture  delivered  at  Behidere  by 

£ggle»o  8c  Power. 
To  John  King,  Esq. 

Accepted  '^  J.  King  f  payable  when  due  at 
Messrs.  Ball  &  Co.  bankers,  DtAlin. 
(Hidorsed)  Eggleso  &  Power. 

It  appeared  in  evidence  that  the  bill  was  drawn  in 
Dublin  for  Irish  money,  and  it  being  proved  that  Irish 
money  was  one-thirteenth  less  than  British  money, 
Topfingj  for  the  defendant,  objected  that  there  was  a 
variance  between  the  bill  and  the  statement  of  it  in  the 
declaration,  submitting  that  according  to  the  latter 
the  bill  was  for  54*il.  J  •  8.  British  money,  whereas  the 
bill  was  in  fact  for  Irish  money,  having  been  drawn  in 
and  dated  Dublin.  The  learned  Judge  reserved  the 
point,  and  the  plaintiff  had  a  verdict  for  5421.  1.  8. 
with  liberty  to  the  defendant  to  move  to  enter  a  non- 
suit. Last  Term  a  rule  nisi  was  accordingly  granted  for 
that  purpose ;  and  now 

Marryatt  and  lAttledale  shewed  cause.  The  only 
question  in  this  case  is,  whether  the  declaration  is  ob- 
jectionable by  having  omitted  to  aver  that  the  bill  was 
drawn  for  sterling  money.  It  is  agreed  on  all  hands 
that  Irish  currency  was  intended,  that  the  instrument 
purports  to  be  drawn  in  Ireland,  and  that  it  was  made 
payable  in  that  country.  The  bill  purports  to  be  drawn 
for  so  much  money  sterling ;  but  that  word  is  omitted 
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19I9»  m  the  deckvatHm.  The  whole  objectioo^  dierefore,  it 
/~"  Feduocable  to  that  siasgle  point.  But  theamisudn  of 
mtim  the  woid  ^tmimg  does  aat  coaatilBte  a  Yanaace^  ai  haa 
been  expressly  held  in  Glossop  v.  Jacob,  (a)  That  was 
the  case  of  a  foi;etg&  bill  accepted  for  thi^  .paytaent  of 
WOi.  $te0lmg^  and  U  W88:hcld  that  the  omission  of  the 
woid  slterUng  in  Ihe  deolaiatioa  was  not  a  auitenal  vm* 
tianco.  it  ckves  aot  appear  by  the  rqpoit  from  vheaoo 
the  bill  was  dra^^,  hut  in  fact  k  wasdrawa  mt  Gcpen* 
hageUf  as  maay  other  bills  from  the  same  quarter  were 
afterwards  litigated.  Then,  if  the  omiBsion  of  the 
wofd  Merliag  is  not  aiateiial,  it  is  dear  tint  ihe  declara- 
tion is  otherwise  free  fiioia  c^jootiflny  because  k  haa  stt 
out  the  very  terms  of  the  bill,  which  is  all  that  the 
plaintiff  need  do.  If  the  declaration  shows  the  real 
ilate  of  Ihe  bill,  where  k  is  dvawa,  and  the  amount, 
the  Court  willafljsaiBe  that  kk  drawn  accarduigsto  tha 
course  of  the  country  where  it  beam  date.  This  haa 
been  done  literally,  and  therefore  that  ooasequeoce 
mast  follow.  It  is  true  that  the  indtrumeat  mast  be 
aet  outaticiNdisg  toits  legal  opemtioo,  but  the  legal 
•peisation  must  be  described  by  such  wosds  as  the 
pleader  conceives  will  expfess  that  operation.  Hni 
iegal  operation,  however,  is  sufficiently  shewn,  by  WiU 
ting'out  the  instroiaent  itself,  which  has  been  done  ia 
this  case,  and  the  Court  will  say  what  is  the  legal  ope^ 
Nutiaii.  if  the  instrument  is  literally  set  out,  die  Couit 
and  jury  will  decide  what  damage  the  plaintiff  has  su^ 
tained.  The  legal  operation  does  not  come  before  the 
Court  6kting  ifn  Bimc,  if  the  instrument  is  rightly  set 
oM.  If  this  was  a  demurrer  to  the  deelaratim,  anil 
the  Court  saw  4hat  die  bill  was  properly  set  out  upoti 
the  vecord,  then  they  would  direct  the  case  to  go  to  the 
juiy,  to  see  w^t  damage -the  plamtiff  had  sustiaaed  by 


(i)i4t«*>c,a9. 
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MMon  of  what  wan  atated  m  the  declwatioa.    It  wai        )ftl(k 
B€>t  necessary  to  state  that  this  was  Irish  nooejr,  nov      j, 
thttt  th«  bill  was  drawn  ia  laelandy  for  sinoc  the  Unioa         «iM' 
the  Ourt  ¥^1  take  judiejal  niitioe  of  that  eo«ntry,  as 
part  et  the  United  Kingdom,  (a)     The    lnstrume»t 
betBg  set  out  aeoording  to  its  word^  that  is  alt  thai  is 
neeessary^  as  it  ia  eatiMly  matter  at  evidenoe  to  show 
tlMit  DMin  IB  fai  Inhnd,  and .  that  the  nooty  fcv 
whieh  die  bill  was  drawn  was  Irish  eurreacy. 

Abbott  C*  J.  The  strong  objecUon  to  this  deek* 
ration  is,  that  eV^y  body  looking  at  it  will  assume  that 
the  plaintiff  is  proceeding  upon  a  bill  for  54£/.  1.8. 
English  money.  Any  person  who  reada  this  declara- 
tion most  assume  that;  whereas  the  bill  is  drawn  fot 
542/.  1.  8.  Irish  money.  1  thinfc  that  the  addition  of 
die  word  sterling  would  not  at  all  eure  the  objections 
to  diis  declaration.  The  difficulty  which  the  plaintiff 
has  to  encounter,  is  to  satisfy  the  Court  that  this 
declaration  is  properly  adapted*  to  a  bill  drawn  for 
542/.  I.  8.  Irish  currency.  It  seems  to  me,  therefore, 
that  the  single  question  is,  whether  an  English  Judge 
sitting  in  an  English  Court  of  Justice,  and  reading 
the  declaration  according  to  the  words  '^  the  sum  of 
542/.  1 .  8.  for  value  received,"  and  without  any  thin j 
to  shew  that  the  parties  did  not  mean  English  money, 
can  understand  it  as  being  of  any  other  value  f  F  am 
of  opinion  that  he  cannot.  Is  there  any  thing  in  this 
declaration  from  which  the  Judge  would  be  informed 
that  the  parties  did  not  mean  money  of  England,  but 
the  money  of  some  other  part  of  the  United  Kingdom? 
No  such  information  is  any  where  to  be  found  upon 


(•)  Hm  Courts,  it  b  Mid,  will  tek^  Jadlcbl  Boftict  ^  thetttoU  oTtiMi 
Md  «f  tbemer  f^mm,  iHtf  udI  of  tli«  lopd  dto»tiioQaf  (^aibe«»  viU^  or  pwr 
ticuJar  Hbertieft.  %  Inai,  557.  Qmh,  i60.  1  Stro,  469.  1  Hen.  B(a.  356,  7. 
Lord  Roym.  1979. 


Kino. 
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18 19.        ^^  record.    AH  that  the  declaration  says  is,  ''  thai 

certain  persons  on  the  Ist  of  Jfoy,  I8I6,  ai  Dubiin,  to 

^^  wit,  at  Wtstmimter,  drew  a  certain  bill  of  exchange/' 
without  mentioning  in  what  part  of  the  world  Dublin 
it.  The  framer  of  the  declaration  has  not  said  that 
Dublin  is  in  Ireland^  and  we  cannot  assume  it,  what^ 
ever  may  be  our  belief  upon  the  subject.  Neither  has 
he  averred  that  the  sum  of  54£/.  1.  8.  was  Irish  car- 
rency ;  and  there  being  nothing  to  show  but  that  Eng- 
lish mon^  was  meant,  I  think  this  declaration  clearly 
bad,  and  consequently  that  the  rule  must  be  made  ab- 
solute for  a  nonsuit. 

.  Bayxbt  J.  I  am  of  the  same  opinion.  The  true 
obfeetion  here  is,  that  the  declaration  imports  a  bill 
for  money  generally,  without  stating  where  the  bill  is 
to  be  psid ;  whereas  the  bill  in  reality  is  for  Irish,  and 
not  for  sterling  money.  It  may  be  true,  that  it  is  stated 
that  the  bill  is  drawn  at  Dublin^  but  it  does  not  follow 
from  thence  that  Dublin  is  in  Ireland.  It  does  not 
state  ^  in  parts  beyond  the  seas,"  but  ''  at  Dublin ;" 
and  it  does  not  say  where  the  bill  is  payable.  In  the 
case  cited  from  Starkie^s  Reports,  the  declaration  was 
framed  as  if  it  was  for  English  money;  and  if  it  had 
pot  been  so  framed,  it  would  have  been  a  variance. 
There  is  no  averment  that  Dublin  is  in  the  Kingdom 
of  Irdandf  and  we  cannot  look  to  the  evidence  to  sa- 
tisfy us  on  that  point.  The  money  stated  in  the  de- 
claration is  pfim&  facie  542/.  1.  8.  English  money. 
In  pleading,  the  establisfaecl  rule  is  to  set  out  the  in- 
strument according  to  its  legal  operation,  and  not  leave 
it  to  be  explained  by  evidence.  The  materiality  of  the 
averment,  that  this  was  Irish  currency,  is  quite  ob- 
vious, considering  the  difference  between  the  cur- 
rency of  the  two  countries.  Unless  we  are  informed 
ttiat  Dublin  is  in  Ireland,  we  cannot  give  the  legal 
operation    to    the  declaration,    which    is   contended 
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for ;  because  there  may  be  a  Dublin  id  America  or        1619« 
Seailand.    It  is  true,  that  the  bill  may  be  set  out  in  its      ^ 
yery  words,  but. still  the  legal  operation  is  different        ^mmt 
from  the  words ;  and  it  is  an  invariable  rule,  that  in 
framing  the  declaration,  the  substantive  and  legal  ope- 
ration must  be  stated,  and  not  the  words.  '  It  is  nothing 
to  say  that  the  plaintiff  has  taken  damages,  after  the 
rate  of  Irish  currency,  because  he  has  not  set  out  in 
his  declaration  what  sort  of  money  he  is  entitled  to 
demand.  I  am  therefore  of  opinion  that  the  variance 
in  this  case  is  fatal,  and  that  this  rule  must  be  made 
absolute* 

HoLBOTD  J.  It  appears  to  me,  that  in  order  to  set 
out  the  bill  truly  and  according  to  its  effect,  it  shoold 
have  been  stated,  that  it  was  for  Irish  money,  because 
it  is  distinctly  admitted  that  Irish  money  was  meant. 
But  there  are  other  objections  to  .the  declaration.  It  is 
not  alleged  that  the  bill  was  drawn  in  Ireland ;  it  is 
not  alleged  where  the  acceptor  lives ;  nor  does  the 
declaration  describe  upon  whom  it  was  drawn,  or  where 
it  was  payable.  It  is  not  stated,  that  the  bill  was  ac- 
cepted (according  to  the  fact)  and  made  payable  at 
such  a  place ;  nor  does  it  at  all  state  that  the  bill  was 
to  be  paid  in  Ireland:  there  is  nothing  to  shew  in  the 
declaration,  that  Ireland  was  the  place  where  it  was  to 
be  paid,  and  non  constat,  but  it  was  to  be  paid  in  Eng- 
lish pounds  shillings  and  pence.  As  the  bill  was  in 
fact  drawn  in  Ireland,  and  was  in  fact  to  be  paid  in 
Irish  pounds  shillings  and  pence,  that  is  a  variance 
from  the  statement  in  the  declaration,  because  the  im- 
port of  the  bill  under  these  circumstances  is  not  truly 
stated  therein.  The  plaintiff  has  not  proved  his  case 
upon  the  record. 

Best  J.  The  finding  of  the  Jury  in  this  case,  in- 
stead of  assisting  the  plaintiff,  makes  the  objection  still 

n 


M 


CABES  m  HILARY  T£RM 


HrMger  ftgaifist  him ;  fbr  i^  tke  bill  bad  bie»  tmly  de- 
iserib^d  ifl  ^  deolartitiofii  he  would  hare  bee*  enlitkd 
ta  take  M9&  i«  8.  Bnglish  eorreooy.  The  IhH  is,  m 
fbd/aoc  af  ibat,  rahie;  and  dbcvefore  he  coald  not 
take  a  V6rdkl  for  tfaatamodnjU  It  is  not  the  bill  d(d- 
ftcribed  in  Uie  deektratioB ;  for  the  bill,  as  let  out,  is 
for  3A/^.  U  8.  Ml  money.  What  is  meant  by  mmey? 
When  you  speak  simply  of  momyj  you  Hiean  Englidi 
money.  This  bill,  it  i^pears>  was  not  intended  to  be 
^retk  fot  English  money,  bat  Irish ;  and  therafore  that 
wa#  not  Ae  bill  gitea^  which  is  stated  in  the  declara- 
tion. The  defendant;  under  such  circumstances,  wodM 
be  well  warranted  in  saying  to  the  plaintiff,  "  I  never 
^ottised  to  pay  yoa  a  bill  fear  fi42/.  )«  8^  1  pro- 
mised to  pay  yoa  ene^fbirteenth  less  than  that  sum, 
and  ^crefore  you  cannot  support  Ae  issae  in  t^ 
esas^i''  For  diese  reasons^  1  am  of  opinion  that  a  non- 
suit mnst  be  entered^ 

Rule  absolute* 


itarryaeif  tAHltdidif  and  Taunton,  for  the  plalntiflT. 
Topping,  Us  LaweSf  and  Plmtti  for  the  defendant. 


Jan,  f  6th. 

This  Court  has 
no  antbort^  to 
compel  theQoar- 
ter  Sessions  by 
mandamus  to 
give  their  rea- 
sons for  their 
judgments,  or 
make  any  special 
entries  upon 
their  records ; 
and  the  rule  for 
a  mandamus  was 
discharged  with 
oofts. 


Titir  Kmd  i^aimt  Tm:  Ji^§r«c£8  of  THrtm* 

nndNCkED  last  Term  obtained  a  rule  for  a  manda- 
mus directed  to  the  defendants,  commanding  them 
foentefcontimiancesonan  appeal  between  the  parisbf^s 
of  St  nttrfy  and  Biickltind  Monochorum,  in  the  eounty 
of  Da^cm,  and  also  to  alter  tfie  judgment  of  the  Quartet* 
Sessions  ad  recorded,  by  making  a  spedial  entry  upon 
the  record,  of  the  reasons  of  their  judgment. 

CAshird  imd'  Pettrs  noW  shet4red  cause  against  the 
iPtrte;    Tb»  applioatiM  is  quitt  out  of  the  common 
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course,  aad  the  Court  has  no  authority  to  grant  it.  ISIQ. 
There  are  only  two  modes  of  proceeding  with  referenoe  -  "TT" 
to  the  practice  of  the  Quarter  Sessions ;  first  hy  certio-  a»M 
ran  to  bring  the  proceedings  into  this  Court  for  its  cob-  ot  t)«y^. 
sideratioo ;  and^  secondly,  where  the  Court  below  have 
given  a  conditional  judgnent,  wilyect  to  a  case  for  the 
opinion  of  this  Court.  Under  such  cireumstaiices  the 
proceedings  are  removed  into  this  Court,  and  all  mat- 
teis  of  law  are  submitted  to  it  for  its  determinatioB. 
The  ground  upon  which  this  application  is  made,  is,  in 
order  tbftt  the  appellant  parish  may  not  be  concluded 
by  the  judgment  as  recorded  in  the  Court  below ;  and 
for  this  purpose  it  is  required  that  the  clerJc  of  the 
poace  may  make  a  special  entry  upon  the  record*  re- 
citing the  reasons  of  the  Court  for  the  judgment  it  has 
given.  This  Court  has  no  authority  to  interfere  with 
the  Co4irt  below,  and  compel  it  to  give  the  reasons  for 
its  determiaation.  It  is  not  necessary  in  the  judg^ 
samU  evea  of  the  Coart  of  King's  Bench,  that  the  rea- 
sons should  i^pear  upon  the  face  of  its  judgments. 
The  same  prioc^le  equally  applies  to  Courts  of 
Quarter  Sessions.  In  Ae  case  of  Swth  Caibuty  v. 
SrudtUm^a)  it  was  held  that  the  justices  are  not  bound 
to  express  the  rieasan  of  their  judgment  in  thejudg- 
naeat,  ^any  more  dian  other  Courts;  and  if  it  was  other- 
wise held,  it  passed  without  due  consideration.  The 
reason  of  their  judgment  must  be  collected  from  the 
recMdy  as  where  judgment  is  arrested  upon  an  insuffi- 
cient indictment,  if  the  judgment  of  the  Court  below 
is  general,  these  is  no  mode  of  correctiqg  that  judg- 
ment. It  is  quite  clear  that  a  subsequent  Session  has 
Be  oontrol  over  the  judgment  of  the  preceding  Ses- 
sion. Wlsat  the  parties  s^uld  bave  done  if  they  were 
4i0satisfied  with  the  judgment  in  the  terms  in  which  it 
was  given,  was  4o  make  a  special  application  in  the 
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1819*        Court  below  to  make  a  particular  entry  on  the  record. 

-.  ~  But  the  parties  acquiesced  in  the  judgment  then  given, 
amut        and  nothing  was  said  about  a  special  entry.    They  suf- 

or  DivoN.  fered  the  Sessions  to  elapse,  and  then  they  come,  not 
at  the  beginning  of  the  Term,  but  on  the  very  last  day, 
to  make  this  application.  So  that  two  Sessions  have 
elapsed,  and  this  is  nothing  more  than  an  oblique  mode 
of  getting  at  this  question  in  the  shape  of  a  new  trial. 
Such  a  proceeding  was  never  heard  of  before.  It  was 
competent  for  the  first  Session  to  review  their  own 
judgment,  but  as  the  parties  acquiesced  in  that  judg- 
ment, it  is  now  too  late  to  disturb  the  proceedings.  It 
is  therefore  not  open  to  them  to  come  with  this  appli- 
cation ;  but  even  if  it  were,  this  Court  has  no  jurisdic- 
tion over  such  matters. 

Tancred  in  support  of  the  rule  for  a  mandamus.  It 
is  the  duty  of  every  Court  to  enter  correctly  its  judg- 
ments, so  that  the  decision  shall  be  conclusive  between 
the  litigating  parties.  If  this  rule  was  applicable  to 
superior  Courts,  it  was  more  peculiarly  applicable  to 
the  judgments  of  Courts  of  Quarter  Sessions,  because 
those  judgments  cannot  be  corrected  by  writ  of  error, 
or  any  other  mode  of  review.  In  this  case  the  diffi- 
culty is,  that  the  judgment  of  the  Court  below  is  not 
applicable  to  the  case  then  before  the  justices,  because 
the  Sessions  have  proceeded  upon  a  collateral  point, 
and  their  order  is  conclusive  as  between  the  two  pa- 
rishes then  nominally  before  the  Court ;  but  the  fact  is 
that  a  third  parish  is  interested  in  the  decision,  but  has 
'  not  been  heard.  It  is  the  duty  of  the  Court  below  to 
enter  its  orders  in  such  a  manner  as  that  they  shall 
speak  what  the  decision  of  the  Court  really  was,  bat 
here  the  decision  is  general  without  explaining  upon 
what  ground  it  proceeded.  It  is  suggested  now  that 
the  decision  of  the  Sessions  was  acquiesced  in  at  the 
time.    That  is  not  quite  so,  because  it  did  not  occur 
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to  the  counsel  at  the  moment  that  a  special  entry  was        1819. 
necessary.    Certainly  there  is  no  direct  authority  to  be         "~* 
found  in  the  books  holding  that  this  Court  will  by         «atW 
mandamus  order  an  inferior  Court  to  give  the  particu-      "p  Dxvon" 
lar  grounds  of  its  judgment.  But  where  justice  has  not 
been  done  to  the  parties  below,  there  is  no  other  mode 
of  redress  than  by  mandamus  to  compel  the  inferior 
jurisdiction  to  do  its  duty.   In  this  case  the  justices  had 
no  jurisdiction  to  make  the  order  in  the  terms  in  which 
it  is  expressed,  and  therefore  this  Court  has  power  to 
direct  them  to  express  their  order  in  such  terms  as  are 
applicable  to  the  case. 

Abbott  C.  J.  The  difficulty  in  the  way  of  this  ap- 
plication is  to  shew  that  we  have  any  authority  to  grant 
it.  No  instance  has  been  cited  in  which  this  Court  by 
mandamus  ever  ordered  a  Court  of  inferior  jurisdiction 
to  give  their  reasons  for  their  particular  judgment. 
Although  our  powers  are  great,  they  are  not  unlimited 
— they  are  bounded  by  some  lines  of  demarcation.  I 
am  not  aware  that  we  have  any  power  to  interfere  with 
the  jurisdiction  of  the  Court  below,  in  the  way  sug- 
gested ;  and  as  the  Counsel  has  not  been  able  to  cite 
any  instance  of  the  kind,  it  appears  to  me  that  this  ap- 
plication cannot  be  sustained. 

The  rest  of  the  Court  concurred. 

Campbell  amicus  Curia  said  that  five  years  since  he 
made  a  motion  exactly  similar  to  the  one  now  before 
the  Court,  but  it  was  refused,  expressly  on  the  ground 
that  the  Court  had  no  jurisdiction  to  grant  a  manda- 
mus to  the  Quarter  Sessions  to  compel  them  to  make  a 
special  entry. 

Abbott  C.  J.  All  that  we  have  been  in  the  habit 
of  doing  is  to  order  them  to  hear  and  decide  cases 
which  they  have  refused  to  hear.  I  disclaim  any  power 
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I8I9.        to  compel  the  SessioRS  to  give  the  reasons  for  their 
— —        judgneots, 

^0*  B^w.^'  Casberd  then  applied  for  costs,  snggesting  that  the 
justices  bad  been  brought  here  unnecessarily  to  answer 
this  application. 

The  CounT  said,  that  if  the  justices  had  been  put  to 
any  expense,  the  rule  must  be  discharged  with  costs. 

Rule  discharged  with  costs. 


Tue$day, 
J(M.S6th. 


Wliereanw- 
bitrmtor  au- 
thorised to  tax 
oofti  in  a  cause, 
has  allowed  an 
item  which  it  is 
innsted  ought 
not  to  have  been 
charged,  the 
Court  will  not 
refer  the  matter 
to  the  Master. 


Anonymous. 

jT^JSELEE  moved  for  a  rule  to  shew  cause  why  it 
should  not  be  referred  to  the  Master  to  review  the 
taxatioa  of  costs  in  this  ease,  the  subject  of  costs  hav- 
ing been  referred  by  mutual  consent  to  an  arbitrator. 
The  affidavit  upon  which  the  miotion  was  made,  com- 
plained that  tlie  arbitrator  had  allowed  the  sum  of  25/. 
for  the  expense  of  a  solicitor,  who  was  brought  from 
the  country  as  a  witness  on  the  part  of  the  plaintiS,  but 
whose  evidence  was  wholly  unnecessary,  and  might 
have  been  supplied  by  other  evidence.  The  defendant 
had  paid  money  into  Court  pursuant  to  a  rule  for  that 
purpose,  and  therefore  this  was  a  fit  subject  to  go  before 
the  Master. 

Abbott  C.  J.  The  person  who  has  taxed  the  costs 
is  an  arbitrator  of  your  own  choice.  He  seems  to  have 
been  of  opinion  that  the  charge  made  ought  to  be 
allowed.  Under  such  circumstances,  it  is  too  much  to 
call  upon  us  to  interfere  with  the  decision  of  an  arbi- 
trator whom  the  parties  have  themselves  chosen. 

Rule  refused. 
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Silver  agamst  Heseltine.  twk^, 

Jan,  26th. 

DECLARATION  upon  a  coatract  for  not  delivering  Declaration  up- 
»  11  1^1        ^1         i**M«  0*1  a  contract  for 

aqoantity  of  gum  Senegal  bought  by  the  plaintiff  notdeiiTermga 
of  the  defendant.     The  contract  set  oat  in  the  deda-  2!!lf«7«l^ 

•enegai,  nay  t>c 

ration  was,  that  the  plaintiff  had  bought  of  the  defend*  supported  by 

cndcnoc  of  a 

ant  50  tons  of  sound  merchantable  gum  Senegal,  sirai*  contract  for 
lar  in  quality  to  a  hogshead  set  aside  as  a  sample ;  the  ^it1!|^J^^![ri^ 
plaintiff  to  have  14  days  grace  in  case  it  did  not  arrive  JSi^^'^f™*'^* 
within  three  months,  and  liberty  to  contract  for  one  on  its  arriTaf  in 
month  longer;  to  be  taken  from  the  king's  beam.    At  called  nw^! 
the  trial  before  Be$i  J.  at  the  sittings  at  Guildhall  after 
last  Term,  the  contract  was  given  in  evidence,  from 
which  it  appeared  that  it  was  for  rough  gum  Senegal, 
-which  had  not  been  garbled.    It  was  objected  that  this 
was  a  fatal  variance  between  the  contract  set  out  in  the 
declaration  and  that  given  in  evidence ;  but  the  learned 
Judge  overruled  the  objection,  and  the  plaintiff  had  a 
▼erdict,  but  with  liberty  to  the  defendant  to  move  to 
enter  a  nonsuit. 

Marryatt  now  moved  accordingly!  The  objection 
to  this  declaration  is,  that  it  varies  from  the  contract, 
which  is  for  rough  gum  senega!.  As  the  parties  agreed 
to  insert  that  word  in  the  contract  after  it  was  made,  it 
ought  to  have  been  set  out  in  the  declaration.  The 
declaration  is  quite  confo^able  to  the  contract  with 
the  exception  of  the  word  roughs  which  is  certainly  ^f^ry 
material,  because  if  the  plaintiff  is  allowed  to  go  upon 
the  contract  set  out,  he  would  have  a  right  to  any 
gum  senega!  which  was  sound  and  merchantable.  It 
appeared  in  evidence  at  the  trial,  that  gum  Senegal  is 
sometimes  imported  rough,  and  sometimes  garbled ;  and 
therefore  as  there  is  a  distinctioH  in  the  state  of  the  ar- 
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18 19*  ^^1^  iudf,  tbe  plaintiff  ought  to  have  set  out  the  con- 
tract in  the  very  terms  in  which  it  is  expressed.  The 
contract  in  fact  does  not  sustain  the  allegation  in  the 
HuBLnNB*  declaration  as  to  the  description  of  article  contracted  to 
be  delivered. '  If  the  gum  which  the  plaintiff  claimed 
was  garbled,  he  was  not  entitled  to  receive  it  under  this 
contract.  The  plaintiff  having  thought  it  material  to 
insert  the  word  rough  in  the  contract,  he  was  bound  to 
declare  upon  the  contract  so  framed.  He  is  not  en- 
titled to  any  gum  but  rough ;  whereas  he  claims  by  his 
declaration  damages  for  not  delivering  50  tons  of 
garbled  gum.  The  gum  was  in  fiict  rough  when  it 
arrived,  but  the  real  objection  is  that  the  plaintiff  has 
made  a  claim  for  a  much  larger  quantity  than  that  set 
out  in  the  declaration.  As  the  plaintiff  has  not  thought 
proper,  however,  to  set  out  the  contract  in  the  terms 
agreed  upon,  it  is  a  variance,  and  the  defendant  is 
entitled  to  enter  a  nonsuit. 

Abbott  C.  J.  I  am  of  opinion  that  the  contract 
proved  in  this  case  sustains  the  declaration.  The  de- 
claration is,  that  the  plaintiff  bought  of  the  defendant 
a  quantity  of  sound  merchantable  gum  senega],  similar 
in  quantity  to  a  hogshead  which  the  plaintiff  had  se- 
lected as  a  sample,  and  if  the  vessel  did  not  arrive 
within  three  months,  the  buyer  was  to  have  14  days 
grace,  with  liberty  to  contract  for  one  month  more,  to 
be  taken  from  the  king's  beam.  The  contract  pro* 
dnced  contains  all  that  is  set  forth  in  the  declaration, 
except  that  there  is  in  it  the  additional  word  rough  as 
applied  to  this  commodity.  If  the  insertion  of  that 
word  rough  imported  a  commodity  of  a  different  de- 
scription, dien  the  contract  as  alleged  in  the  declaration 
varies  from  the  contract  given  in  evidence.  But  from 
the  evidence  given  (as  I  collect  it  from  my  brother 
Beit)  I  think  the  insertion  of  that  word  does  not  import 
a  ccmimodity  of  a  different  description ;  for  the  evidence 
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isy  that  all  Senegal  gum  upoa  its  arrival  in  this  country         1B19* 
from  Africa,  falls  under  the  appellation  of  rough*     Now        Silvek 
if  this  is  a  contract  for  gum  Senegal,  to  arrive  from  a     „^V»"^. 
foreign  country  by  a  certain  vessel,  and  to  be  taken  at 
the  King's  beam,  it  must  be  taken  before  it  can  become 
rough.    The  introduction  therefore  of  the  word  rough, 
in  my  opinion,  does  not  vary  the  contract  as  set  forth. 

Batlet  J.     I  think  that  the  evidence  given  in 
this  case  negatives  the  idea  of  a  variance.    You  are 
not  bound  to  insert  in  the  declaration  all  that  may  be 
tacitly  implied.      If  the  word  rough  is  virtually  in* 
eluded  in  this  declaration,  it  is  not  necessary  to  in- 
troduce  it   in  letters.     According  to  the  testimony 
of  the  witnesses,   all   gum    Senegal  that  arrives,    is 
either  entirely  rough,  or  French  garbled.     Now  if  it 
arrives  in  that  state,  it  is  in  the  language  of  the  mer- 
chants here — rough;   and  therefore,  whether  entirely 
rough  or  French  garbled,  when  it  arrives  here  it  would 
answer  the  description  conveyed  by  the  word  rough  in 
this  country;  and  these  are  the  ordinary  states  in  which 
gum  Senegal  does  arrive.     If  it  had  arrived  as  English 
garbled  (in  the  way  in  which  the  defendant's  Counsel 
assumes)  and   not  as  French  garbled,  why    then  it 
might  be  said  that  this  is  a  different  description  of  com- 
modity from  that  which  is  ordinarily  imported,  and  it 
would  be  open  to  the  plaintiff  to  say  that  he  waS  not 
bound  by  the  contract,  on  the  ground  of  its  difference 
of  importation,   and  in   that  respect  be  would  be  en- 
titled  to  repudiate  it.     The  defendant  in  that  case 
would  also  be  entitled  to  repudiate  it,  because  the 
plaiotilT  had  not  set  out  his  contract  accurately.     But 
it  seems  to  me,  upon  the  evidence  in  the  cause,  that 
whether  the  word  rough  was  in  terms  introduced  or  not, 
into  the  contract,  it  signifies  nothing,  because  the  con- 
tract would  inform  us  that  the  gum  Senegal  has  not  ar- 
rived, importing  that  it  is  either  to  arrive  entirely 
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Hessltikb. 


rough,  or  to  arrive  Freoeh  gtrUed  oaly.  If  it  arrives 
English  garbled,  that  is  a  diib^ent  commodity,  vbieh 
you  cannot  have  ivithont  the  introduction  of  the  word 
rough,  unless  you  are  entitled  to  have  either  French  or 
English  garbled,  if  there  be  any  gum  senega!  of  the 
latter  description.  It  seems  to  me  in  this  case,  that  the 
contract  laid  in  the  declaration  as  oonne€^ed  with  the 
evidence,  imports  that  the  gum  Senegal  was  to  be 
rough;  and  dierefore  I  think  the  omission  of  the  word 
rough  is  immaterial. 


*  HoLROYD  J.  I  am  of  the  same  opinion,  for  the 
reasons  given  by  my  Lord,  and  my  brother  Bayley.  H 
was  unnecessary  to  introduce  the  word  rough  into  the 
declaration. 

Best  J.  I  am  of  the  same  opinion.  The  evidence 
was,  that  all  gum  Senegal,  whether  French  garbled  or 
not,  is  understood  to  be  rough  when  it  comes  here. 

Rule  refused. 


Wednaday, 
Jan.  27tb. 

Where  the  Court 
granted  indul- 
gence for  a  par- 
ticular day  to 
add  and  justify 
bail,  and  the 
party  did  not 
attend  on  that 
day,  he  cannot 
justify  on  a  sub- 
sequent day 
without  a  fresh 
rule  for  that 
purpose,  (a) 


In  Bail  Court.— ^Cabtee's  Bail. 

TN  this  case  notice  of  justification  bad  been  given  for 

the  first  day  of  Term,  when  one  of  the  bail  justified^ 

and  the  Court  gave  time  to  add  and  justify  another,  aod 

a  rule  was  drawn  up  accordingly,  but  the  added  bail 

did  not  attend ;  and  upon  coming  up  now  to  justify, 

F.  Lames  objected  to  his  being  taken^  contending 
that  the  rule  being  drawn  up  for  Tuesday  the  96th  in- 


(a]  If  bail  do  not  justify  at  the  time  appointed,  and  no  further  time  be 
given,  they  are  said  to  be  out  of  Court,  1  Cromptm,  3d  edit.  64.  Tidd  Fr. 
<lth  edit,  tf  0.    See  rale,  ante  t,  n.  b. 
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Cabtbb'bBail, 


stanty  it  was  peremptory,  and  the  bail  not  chusing  to         1819. 
come  to  the  Court  op  that  day,  the  defendant  was  pre- 
cluded from  all  further  indulgence. 

Ji^ader  contended  that  the  rule  was  not  peremptory, 
and  that  it  was  in  the  discretion  of  the  Court  either  to 
take  the  added  bail  now^^  or  to  direct  a  fresh  rule  to  be 
drawn  up  for  this  day. 

Hoj^BOYD  J.  It  certainly  is  a  matter  of  disore- 
tion  witb  the  Court.  As  the  rule  was  drawn  up  for 
Tuesday,  and  the  bail  did  not  attend,  I  think  he  cannot 
now  justify.    But  a  fresh  rule  may  be  drawn  up. 


Yates's  Bail. 


Jm.  trtk. 


TN  this  case,  two  notices  pf  justification  had  been  Two  ooticei  of 

given  to  the  plaintiff's   attorney,  one  of  which  ^Sj^rSded* 
was  of  added  bail :   and  in   the  affidavit  of  service  i>«wl.the«ffi<Uvit 

of  M3TICC  Qld  I10( 

to  which  the  two  notices  were  annexed,  the  deponent  dedpitewbicU 
stated  "  that  he  had  served  another  notice  by  delivering  ^ti  hccU  wrled 
it  to  a  female  servant  at  the  house  of  the  plaintiff's  *£^  ^^  «^m 

^  attorney:  Had 

attorney,"  without  designating  which  of  the  notices  it  that  the  affidavit 

,      ,      ,  ,  was  defeilWe 

was  he  had  so  served.  and  must  be 

amended  and 
resworn,  before 

HoLEOYB  J.  said,  tliat  the  bail  could  not  justify  the  bail  could 

-  J  .7    justify. 

under  such  an  affidavit  of  service,  for  non  constat,  which 
of  the  notices  was  so  served,  under  which  the  bail  came 
up  to  justify.  The  deponent  in  his  affidavit  should 
bav^  designated  by  the  letters  A.  and  B«  the  notice^ 
sworn  to  have  been  served.  The  affidavit  must  therer 
foreT>e  resworn. 


The  affidavit  being  accordingly  amended  and  re- 
sworn,  the  bail  were  permitted  to  justify. 
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Wtdmaia^,  «  St££E   V.    SmITH. 

Jam,  37th. 

^0^^^%%.     J^ DREWS  applied  for  the  costs  of  former  oppo- 
aathorians  the  sitions  before  the  bail  in  this  case  should  be  per- 

jostifjiiig  bail 

m  vacation  oa  mitted  to  justify,  uuder  the  following  circumstances ; — 

nume  process,  this  casc  was  removed  by  habeas  corpus  out  of  the  Lord 

does  not  extend  \jayor's  Court  of  JLondon  in  vacation  time  into  this 

to  a  person  in  "^ 

custody  upon  a  Court.  The  bail  which  were  now  brought  up  to  justify 

remoTing  the  had  been  offered  at  chambers  before  Mr.  Justice  Best, 

^ort  cJSt  w^^  thereupon  decided  that  the  statute  43  Geo.  3. 

intoK.  B.  But  c.  46,  authorizinff  the  justification  of  bail  in  vacation 

although  three  .  ,  ,.    ,  -    , 

notices  were  time  only  applied  to  arrests  on  mesne  process  out  of  the 

S^Uii\o  jus-  courts  at  Westminster,  and  not  to  a  person  in  custody 

^  "be?**?if-  "P^°  ^^^^  habeas  corpus,  and  therefore  would  not  then 

ferent  Judges,  permit  them  to  justify.    Notwithstanding  this  rejection 

and  the  plaintiff  V  ujrj.uj-.  1 

had  incurred  the  m  vacation  time*  the  defendant  had  given  two  other  no* 

opp«jti<ms, /eT  ^*c^  ^f  justification  for  the  same  bail  before  the  other 

upon  their  now  Judgres,  but  had  not  tendered  the  bail ;  and  now  another 

appeanngtojus-  ... 

tifyuponafourth  notice  for  this  morning,  when  they  made  their  first 

held  that  they  appearance.  The  plaintiff  had  been  put  to  the  expense 

to**  ^Del*thr*^  ^^  appearing  to  these  several  notices.     Under  these  cir- 

payment  of  the  costs  i)i  oppontion  as  tlie  hail  justified ;  though  it  might  be  the  subject  of  an 

application  to  the  Court  against  the  attorney  for  vexatious  proceedings,  (a) 


(a)  See  same  case  in  Bank,  post  80.  Before  the  pcssuig  of  the  4Sd  Geo.  3. 
c.  46.  8.  6.  it  was  doubtful  whether  a  prisoner  could  in  any  case  be  bailed 
in  vacation ;  and  that  statute  enacted,  that  after  the  first  day  of  Jtme  1803,  if 
any  defendant  should  be  taken,  detained,  or  charged  in  custody  at  the  suit  of 
any  person  or  persons  upon  mesne  procea  mumg  out  ofmnf  of  hit  Majetty'i 
Qmrtt  if  record  at  Wettmhater  or  Dubim,  and  should  be  imprisoned  or  detained 
thereon  after  the  return  of  such  process,  it  should  and  might  be  lawful  for  such 
defendant  in  vacation  time  only,  and  upon  due  notice  thereof  given  to  the 
attorney  for  the  plaintiff  or  phuntiffs  in  such  process,  to  put  in  and  justify  ball 
before  any  one  of  the  justices  or  barons  of  the  Court  out  of  which  such  pro- 
cess shall  have  issued,  who  may,  if  he  shall  think  fit,  thereupon  order  a  role  to 
issue  for  the  allowance  of  such  bail,  and  may  further  order  such  defendant  to 
be  discharged  out  of  custody  by  writ  of  supersedeas  or  otherwise,  according  to 
the  pmctice  of  such  Court,  in  like  manner  as  the  same  is  and  may  be  done  by 
an  order  of  Court  in  Term  time.    Tidd,  6th  ed.  372, 3. 


Smith. 
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comstances  the  Courts  he  trusted^  would  allow  the  costs  18 19* 
which  the  plaintiff  had  incurred  in  consequence  of  the 
former  notices,  before  the  bail  were  now  permitted  to  agmm 
justify.  These  would  not  be  costs  in  the  cause,  and 
would  not  be  allowed  by  the  Master,  and  therefore  the 
application  must  be  made  specially  to  the  Court.  He 
certainly  had  no  express  authority  for  such  an  applica- 
tion, but  it  was  a  subject  for  the  discretion  of  the 
Court. 

HoLHOYD  J.  Unless  you  can  find  some  authority 
for  such  an  application,  it  seems  to  me  that  I  have  no 
power  to  direct  the  payment  of  the  costs  under  the  cir- 
cumstances stated.  It  is  not  like  the  case  where  there 
are  several  notices  of  different  bail,  and  does  not  fall 
within  the  rule  applicable  to  that  case.  Undoubtedly 
what  has  been  stated  may  be  the  subject  of  an  applica- 
tion to  the  Court  against  the  attorney  for  vexatious 
proceedings.  I  do  not  see  any  other  mode  by  which 
relief  can  be  granted.  Vexatious  proceedings  may  be 
checked  in  that  manner.  You  will  exercise  your  discre- 
tion whether  you  will  make  any  such  application. 


IN  BANK. 

MmcHiK  and  Others  againstCov^^  Gent,  one,  &c.  wtdmada^, 

Jtm.  f7th. 

TLWlNCHIN  on  a  former  day  obtained  a  rule  to  The  Court  wUi 

show  cause  why  the  bill  filed  in  vacation  time  amend  a  Kcoid 

against  the  defendant  should  not  be  amended  by  spe-  jpcdJaSeSo- 

cially  entitlins:  it  of  the  day  on  which  it  was  filed,  in-  r*^^^""  of  the 

JO  .  '  day  when  tlie 

plunliira  Ull  was  filed  after  a  writ  of  error  brought,  upon  payment  of  oostSy  the  defendant 
being  at  liberty  to  plead  de  novo,  upon  terma.  (a) 


(a)  The  Court  of  Common  Pleas,  however,  will  not,  in  a  penal  action, 
alter  the  term  of  which  the  declaration  is  entitled,  in  order  to  bring  it  within 
the  time  limited  by  statute  for  the  commencement  of  tha  action.  Woodroffe 
T.  Wittkam,  6  Taiut,  19.  1  Manih,  Bep.  419.  S.  C. 
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Id  19.  stead  of  being  e&titled  generailj  of  the  Term.  The 
i^,^.^^j^       affidavit  stated,  that  the  action  Vra*  ttpon  a  bill  of  ex- 

v*"^  change  which  became  due  during  Easter  Term  1818 ; 
but  the  bill  was  not  filed  until  the  first  of  Aprily  and 
this  was  after  a  writ  of  error  bad  been  biDugbt  He 
referred  to  the  case  of  Di€kin$<m  v.  Plaisted  (6). 

Reader  now  shewed  cause,  and  said  be  could  not  re- 
sist the  rule^  but  submitted  that  it  ought  not  to  be  abpo- 
lute^  except  on  terms  favourable  to  the  defendant.  The 
tt<;tion  bad  been  brought  i^gainst  the  defendant  as  ac- 
ceptor of  an  accommodation  bill ;  but  upon  advice  be 
suffered  judgment  to  go  by  default,  and  after  judgment 
signed  he  discovered  the  defect  in  the  title  of  the  bill 
filed  by  the  pktintiffs,  and  therefore  brought  a  writ  of 
error.  Under  these  circumstances,  as  the  plaintiff  ap- 
plied to  the  Court  for  indulgence  in  amending  the  roll, 
the  defendant  ought  to  be  pern)itted  to  plead  de  novo, 
iiavifig  a  good  defence  upon  the  merits>  It  was  there- 
fore for  the  Court  to  determine  on  what  terms  the  rule 
•boiild  be  made  absolute. 

The  Court  said,  that  the  rule  ought  to  be  made  ab- 
solute on  the  defendant's  paying  the  costs  of  the  writ 
of  error,  but  that  the  plaintiffs  ought  to  have  the  costs 
of  tht  judgmetit.  They  abo  thought  that  the  defend- 
ant ought  to  plead  immediately,  accept  short  notice  of 
trial,  and  gi^e  the  ^laintifiB  judgment  of  the  ^f^ient 
l^erm.  These  conditions  were  bat  rewonable^  inas- 
mi»ch  as  the  defendant  had  taken  advantaige  of  a  slip  of 
the  pkintiife  ant^onnected  with  tSie  merits,  after  he  had 
p^evfomly  snffev^d  judgment  to  go  by  de£Miltb 

Rule  absolute  6n  these  terms. 


(i)  7  T.  R.  474* 
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1819. 

Vat  on  tht  demise  of  RoBfinrri  and  Vfifk  against  wedmi^, 

GiBBd  and  Wife.  ^'^'  ^"^ 

f^Ittm  idoT^d  for  a  rule  to  shew  Cause  why,  on  the  When  the  Und- 
^  production  of  the  pottta  and  office  copy  of  the  {^J^eSd  «*^ 
rule  for  demanding  possession  of  the  tenant  in  posses-  tionofejcct- 
sion,  the  plaintiff  should  not  be  at  liberty  to  take  out  judgment  it  eo- 
execution.  He  had  understood  that  this  motion  was  ^^"S^/*** 
iinnecessary  in  actions  erf  ejectment  where  the  landlord  ^'^^  V*»y  ^ 

execution  ontil 

Was  admitted  to  defend  \  but  he  had  since  been  infbrmed,  further  order, 
that  the  proceedings  in  an  action  of  ejectment  had  been  &«  hcuic^oat 
teccntly  set  aside  for  Irregularity,  for  having  omitted  ^^ tS'cw 
to  make  such  a  moticm.    If  it  had  been  laid  down  in  foriearetodo 
the  Treatises  upon  Ejectment,  and  in  the  books  of  isnotaUoiute 
practice,  that  where  the  landlord  is  admitted  to  defend  i^  *^* '"" 
the  action,  and  the  jddgment  is  entered  against  the 
casual  ejector,  with  a  stay  of  execution  until  further 
order,  the  lessor,  before  he  takes  out  execution,  must 
move  tbe  Court  for  leave  to  do  so ;  and  if  he  sue  out  ^ 


(a)  See  Doe  dem.  Smau  v.  MaAcn,  post.  It  Feb,  1819.  The  pi<)ceediiy 
m  a  case  of  this  nature  are  governed  bj  the  stat  11  Geo,  t-  c.  19.  sec.  13. 
which  empowen  a  landlord  to  make  himself  defendant  bjr  jouiing  with  the 
tenant,  if  the  latter  will  appear  ;  and  if  he  neglects  to  do  so,  it  u  then 
proTided  that  judgment  shall  be  signed  against  the  casual  ejector,  for  want  of 
such  appearance ;  but  the  Court  roaj  permit  the  landlord  to  appear,  aud  order 
a  staj  of  execution  upon  such  judgment  against  the  casual  ejector,  finiil  they 
skoU  wmhe further  order  ikerein.  The  landlord's  consent  rule,  when  he  de- 
fiends  alanei  therefore  contains  a  clause  to  that  effect,  and  it  is  necessary  to 
move  the  Court  for  leave  to  take  out  execution.  See  St'iUt  %  Oaket,  Barnes, 
18S.  Fern  v.  Mamott,  id.  185.  Syha  t.  Damtan,  id.  209.  Sone$  t.  Edioards, 
t  8trm.  1S41.  George  v.  Witdom,  2  Burr.  756.  But  as  it  appears  from  the 
two  last  cases  that  the  landlord  may  shew  cause,  as  that  a  writ  of  error  has 
hcen  aikiwed,  it  seems  to  be  the  praedoe  of  the  Court  of  King's  Bench  to 
gnnt  onljr  a  rale  tdd  in  the  first  instancci  and  afterwards  on  affidavit  of  ser- 
▼iee»  the  rale  ia  made  absolute,  unless  sufficient  cause  be  shewn.  See  the 
form  of  tbe  rule  iitii,  Tidd^t  Forms,  4th  ed.  756.  But  in  the  Court  of  Com- 
mon Pleas  the  rale  is  absolute  in  the  first  instance,  ^e  Imp.  C.  P.  5th  ed. 
649.  IVm  V.  MorriUt,  Boniet  185.    ImU*!  Forms,  4th  ed.  757. 
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1819*  writ  of  possession  without  such  motion,  the  execution 
-  will  be  set  aside  for  irregularity.    It  seemed  to  be  but 

^miui  reasonable  that  this  application  should  be  made,  lest  the 
party  should  be  taken  by  surprise,  as  he  might  show 
some  ground  why  the  execution  should  not  issue. 
He  cited  Tidd  Prac.  (a)  and  Adams  on  Ejectment,  (b) 
He  apprehended  that  the  rule  must  be  made  absolute 
in  the  first  instance,  according  to  the  authority  of  the 
case  Fenn  v.  Marriott  (c). 

Baylet  J.  after  conferring  with  the  Master,  said, 
the  Master  considers  that  this  application  to  the  Court 
is  necessary,  and  according  to  the  authority  cited  from 
Barnes  182.  referred  to  in  Mr.  Adams'  Treatise  on 
Ejectments  (a  very  useful  work),  that  seems  to  be  the 
regular  practice.  The  rule  is,  that  when  judgment  is 
entered  against  the  casual  ejector,  with  a  stay  of  exe- 
cution until  further  order,  there  must  be  some  further 
order.  The  lessor,  therefore,  before  he  takes  out  exe- 
cution*,  must  move  the  Court  for  leave  to  do  so.  The 
rule,  it  seems,  is  absolute  in  the  first  instance  on  the 
authority  of  the  case  of  Fenn  v.  Marriott  (d).  Then 
you  must  take  a  rule  according  to  the  regular  prac* 
ticc  (e). 

(a)  6th  ed.  508. 10«9.  1089.    Tidd:t  Forms,  4th  ed.  766. 

(b)  2d  ed.  501,  2. 

(c)  Barn.  185.    And  see  Stilts  v,  Oaka,  id.  182, 3.    It  may  be  ooUecttd. 

(d)  Bartiei]85.    StUes  t.  Oakes,  BarMt  iSi,  S. 

(e)  But  the  rule  was  drawn  up  niti,  and  afterwards  upon  an  affidarit  of  ser- 
vice upon  the  landlord,  made  absolute  without  opposition.  See  post.  Doe  dem. 
Snmmj  t.  Matten,  12th  Fe6. 1819.  The  role  nisi  was  in  the  following  form : 
'*  Upon  reading  the  rule  made  in  this  cause  on  Wednetday  next  after  three  weeks 
of  the  Hobf  Trinity,  in  Trinity  Term  last  past,  whereby  £.  G.  and  F,  his  wife 
made  themselves  defendants  in  the  stead  of  the  casual  ejector,  and  another 
rule  made  on  the  same  day,  and  the  potteu  in  this  oiuse  being  produced  and 
read,  it  is  ordered,  that  the  said  £.  G.  and  F.  his  wife,  upon  notice  of  this 
rule  to  be  given  to  their  attorney,  shall  upon  Wedmsday  on  the  Morrow  of  the 
Purification  of  the  Blessed  Virgin  Mary  show  cause  why  the  lessor  of  the 
plaintiff  should  not  be  at  Ufierty  to  sue  out  execution  upon  the  judgment 
ttgned  against  the  casual  ejector,  pursuant  to  the  first  mentioned  rule.  Upon 
the  motion  6f  Mr. .    By  the  Coort.* 
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iai9. 

Wright  and  others  t;.  Welbie.  Weditem^, 

Jon.  27th. 

ASSUMPSIT  on  a  policy  of  insurance,  dated  the  AnaYennentin 

13th  Jugust,  1810,  upon  goods  on  board  a  Sweduh  *  Jj^^^^f^ 

ship  called  the  Magdakna  from  Gotienburg  to  my  port  ™^  uMt  ^  B. 

or  ports  in  the  Baltic.    The  declaration  averred  the 


interest  to  be  in  **J.  B.  and  C.  D.  (stating  their  names)  3jfa^"£^ 
and  certain  persons  trading  under  the  firm  of  Messrs.  j^^^J^  j^ 
William  and  John  Bell  and  Co,**  and  that  the  policy  was  propertjb  sufi- 
effected  for  the  use  of  the  said  A.  B.  and  C.  D.  and  m  tmstof  jod^ 
said  Messre.  William  and  John  Bell  and  Co.  At  ^!S^^S^ 
the  trial   before    Abbott  C.  J.  at  the  sittines  after  ccminty  ••  lo 

^  thenunesof  the 

last  Term  at  Guildhall  a  verdict  was  found  for  the  penou  who 

I   •    .-iT  conpowtlMfim 

plamtlfi.  I,  apopnd  of 

spfCml  deiDiir- 
rer?  Itbsiiffi- 

Chittjf  now  moved  for  a  rule  to  shew  cause  why  a  cient  at  the  trki 

new  trial  should  not  be  had,  or  why  the  judgment  there b  mch  a 

should  not  be  arrested  ;   and   he  made  three  points :  £.  and  F.  and' 

Ist,  That  it  was  not  proved  at  the  trial  who  were  the  Co.  wUhoot  pro. 

.  i»    m*  TIM  the  nainef 

component  members  of  the  trading  firm  of  Messrs.  oftLepenou 

William  and  John  Bell  and  Co.  as  described  in  the  fi^.^^'poficy 

declaration;   2d,  that  the  declaration   did  not  suffi-  IJ^^jn^JkL 

ciently  aver  who  were  the  persons  interested  in  the  tic*  Uleipii,al- 

.  tfaonaJi  idiie  of 

goods  insured ;  and  3d,  that  the  voyage  was  illegal  for  those  pom  w«e 
want  of  a  licence.  Upon  the  first  point  be  submitted  ^warwi^ltUt 
that  it  was  incumbent  on  the  plaintiffs  to  prove  all  the  !?^*7'^i!i^ 

*■  '  tlKMlgllDDllOeDM 

members  of  the  firm  who  traded  under  the  description  has  been  obtafai- 
of  Messrs.  William  and  John  Bell  and  Co.    It  was  true  thip  was  not 
that  there  was  evidence  given  at  the  trial  that  there  bwtiilepoit(a) 


(a)  A  policy  allowing  the  vessel  to  trade  to  any  ports  within  a  partkular 
t,  which  comprehends  ports  in  a  state  of  hostility,  is  lawfol,  unless  it 
appears  that  a  voyage  to  an  enemy's  ooontry  was  in  the  contemplation  of 
the  iosnred.  UvUer  ▼.  Thampwi,  2  Compb.  610.  GUI  ▼.  Duniap,  9  Jfarafc. 
453.  7  Toaitf.  S04.  Vide  Holland  v.  Hott,  1  B.  4  X.  SS.  SaM  t.  Royal 
Exchange  Assunuoe  Company,  4  Tmad,  856.  Bird  t.  Affktm^  8  T.  K  56S. 

B 


Yitimn, 
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.  1619-        was  a  mercantile  house  trading  under  the    firm  of 
JT"^        Messrs.  fVilliam  and  John  Bell  and  Co.  but  the  term 

Wright  , 

tgdntf  Co.  following  the  names  given,  it  imported  that  there 
was  some  third  person  in  the  firm,  but  no  evidence  was 
efitred  to  skew  who  that  third  person  was,  which  the 
plafaitiff  was  bound  to  do.  For  this  be  cited  Ord 
V.  Fortal.  (a)  In  an  action  against  a  third  person  un- 
doubtedly this  would  not  be  an  available  objection,  but 
between  the  parties  on  this  record,  the  plainti£b  were 
bound  to  set  out  all  the  names  of  the  persons  trading 
tmder  the  firm  of  Witliam  and  John  Bell  and  Co.  The 
only  evidence  at  the  trial  was,  that  a  bouse  trading  under 
the  firm  of  Willktm  and  John  Bell  and  Co.  bod  existed 
for  ten  years.  The  wcMrd  Co.  being  a  contraetion  of 
e&mpnny,  it  was  of  v«ry  great  importance  to  shew  who 
were  the  persons  comprehended  under  that  word,  bet* 
cause  the  addition  of  that  word  held  out  to  the  public 
a  responsibflity  on  the  part  of  the  firm  in  its  .engage- 
ments gwater  than  the  mere  names  that  were  men* 
troned  would  import  ItMrefbre  it  was  incumbent  on 
the  parties  to  shew  who  the  other  persons  were  wbo  bad 
eontraeted  engagements  under  that  firm.  This  was 
itaore  particuhtrly  necessary  in  the  case  of  a  policy  of 
Insurance  than  in  any  other,  because  it  must  be  shewn 
who  were  interested  in  the  contract.  In  this  case  the 
evidence  raised  a  presumption  that  there  was  some  other 
person  interested  in  this  firm  whose  name  was  with*- 
held  fVom  public  cognizance.  In  support  of  this  objec* 
tion  he  referred  to  Tted  v.  Elwtjrthy,  (h)  Secondly^  the 
declaration  in  this  case  did  not  sufficiently  aver  who 
were  the  persons  interested  in  die  goods  hisured.  It 
waa  clearly  established  to  be  absolutely  necessary  in  a 
dedaratioo  upon  a  policy  of  insuraoc^  to  set  out  with 
eartainty  aod  with  trolb  wk»  ii«m  the  pciMMM  inte- 


,t^iMtam^^ma^mmtm^mm^tmKmmmmmmmmmmm^mt^^ima^a^mi^-^mi^»i^immmf>^mam 


(a)  9  OMQid.  fiO;  Ih  the  nofv.  (5)  U  fitft. 
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rested  m  the  property  insured.  Bell  v.  Amhf.  (a)  1810. 
Cohen  ▼•  Hannam.  (6)  The  reaion  of  thb  omection 
was  extremely  well  fouodedr  because  the  defendaat  jt'md 
should  by  the  declttration  be  xnade  acquainted  with  all 
the  real  parties  to  the  contract,  in  order  to  prevent  the 
iajnrious  consequences  which  might  result  from  an  omis- 
sion t>f  this  land.  Under  the  firm  of  JVilliam  and  John 
Bdl  and  Co^  an  aUen  enemy  might  be  interested,  aad 
he  might  be  called  even  as  a  witness  on  the  past  of 
himself  and  the  other  plaintiffs ;  nay,  under  suoh  9Xl 
aFerment^  one  of  the  plaintiffs  might  be  <m  Uie  jury  to 
try  the  cause.  If  this  principle  eould  be  etaded  tllb 
party  might  be  allowed  to  put  in  the  declaratioB  citt- 
tain  persons  trading  under  the  firm  of  '^  such  a  ana  and 
Co/'  without  gifing  aay  names  at  all.  He  aabfliiued 
that  it  was  a  clearly  established  principle^  that  the 
names  of  all  the  persons  interested  in  a  eontract  shoald 
be  set  forth  in  the  declaration.  There  was  a  deeisiob 
of  this  Court,  where  it  was  held  that  a  conviction  an 
the  Excise  Laws  against  such  a  one  *^  and  eoanpa^y^ 
coald  not  be  supported,  (c)  and  therefore  upott  the  pfifK 
oiple  recognised  ki  this  and  the  othtfr  deeisiaiM  jrefer- 
ned  tOf  he  submitted  that  this  Was  a  valid  oh^tiaH. 
TIdirdfyf  it  was  submitted^  that  as  the  insaratoe  Iraa  to 
aay  port  or  ports  in  the  BaUitf  «id  tome  of  tboke  ports 
were  then  in  op^n  war  with  this  eountry^  the  voyafe 
was  iUegal,  no  lic^iee  having  beea  dbtasaad^  although 
in  truth  the  ship  sailed  to  a  lawful  port# 

AjaaoTT  C*  J«  t  m  of  dptnion  that  \f e^)«igkt  Hot  to 
gmat  any  nde  ia  this  e«i^  The  Ifarst  gtfatind  on  whaA 
this  application  is  made  is  upod  a  aapp^sed  varianee 
betweea  the  detkypalion  end  Ae  efidetice.  The  d«el»- 
IRatite  aveared  the  iateres4  to  be  in  A.  B*  and  G.  D.  and 

(a)  16  tad.  Ui.  (h)  5  TmM,  101. 

(e>  tex¥.JkHSma Ob.  •9.3. 50«. 
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18 19.        certain  persons  trading  vnder  the  firm  of  William  and 

John  Bell  and  Co.     I  am  clearly  of  opinion  that  the  • 

agantt  evidence  offered  and  received  at  the  trial  was  quite  suffi- 
cient to  support  that  allegation.  Then  it  is  said  that 
the  declaration  is  not  sufficient,  for  not  setting  out  the 
namds  of  all  the  parties  interested  in  the  subject  of  the 
action,  and  that  they  ought  to  be  specially  named,  and 
that  naming  them  as  persons  trading  under  the  firm 
of  Wittiam  and  John  Bell  and  Co.  is  not  enough.^  The 
practice  has  long  prevailed,  of  averring  the  interest  in 
this  way  in  declarations  upon  policies  of  insurance,  and 
I  am  of  opinion  that  it  is  quite  enough  so  to  do.  If 
the  question  had  been  raised  on  special  demurrer,  per- 
haps it  might  be  a  subject  of  consideration.  I  do  not 
say  that  there  might  not  be  some  weight  in  the  objec- 
tion coming  before  us  in  that  shape,  but  it  is  entitled  to 
Hone  now.  The  practice  of  pleading  in  this  manner 
has  long  prevailed,  and  I  think  we  ought  not  to  arrest 
the  judgoient  upon  this  ground,  but  leave  the  party  to 
bring  a  writ  of  error,  if  he  can  avail  himself  of  it.  The 
third  ground  of  objection  is,  that  this  voyage  required 
a  licence,  for  it  is  said,  that  by  the  terms  of  the  policy 
the  voyage  i^  fix)m  Gottenburg  to  any  port  or  ports  in 
the  Baltic,  and  that  if  the  ship  had  sailed  or  had  in- 
tended to  sail  to  the  port  of  an  enemy,  a  licence  would 
be  necessary  to  legalize  the  voyage.  Now  there  was  no 
proof  whatever  of  any  such  intention,  or  that  she  ever 
meant  to  sail  to  an  enemy's  port. 

Bayley  J.  I  am  of  the  same  opinion.  As  to  the 
first  point,  1  think  that  the  allegation  in  the  declaration 
is  proved^  because  it  is  shewn  that  certain  persons 
trading  under  the  firm  of  William  and  John  BellsnA 
Co.  were  interested  in  the  subject  insured  on  behalf  of 
themselves  and  any  other  partners,  if  such  there  were. 
'Jthe  second  question  is.  Whether  we  ought  to  arrest 
tb  ?  judgment,  oq  the  ground  that  the  names  of  the 
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persons  said  to  be  interested  are  not  stated  i  Now  with  18 19* 
reference  to  that  objection,  neither  of  the  cases  cited  wiiiciit 
bears  at  all  upon  the  subject.  In  one  of  those  cases,  Jf^^ 
the  question  of  variance  had  arisen  because  the  parties 
bad  misdescribed  the  interest.  It  was  represented 
that  the  policy  was  effected  for  J,  only,  whereas  it 
turned  out  that  it  was  effected  for  J.  and  B.  In 
another  of  the  cases,  the  declaration  averred  that  the 
interest  was  in  two  persons,  but  it  omitted  to  name 
one  of  them,  and  therefore  that  case  was  decided  on 
the  ground  of  an  obvious  variance.  The  subsequent 
case  of  Coken  and  Hannam  proceeded  entirely  on  the 
same  ground,  adopting  the  reasoning  of  the  case  of 
Bell  v.  Jtmley.  (a)  All  these  cases,  therefore,  are  out  of 
the  question.  I  see  no  objection  to  this  declaration,  on 
the  ground  that  the  plaintiff  has  described  persons  as 
interested  trading  under  a  particular  firm,  and  not 
named  them.  If  the  defendant  wanted  to  have  known  , 
the  names  of  these  persons,  the  proper  way  to  have 
raised  th'is  question  would  have  been  by  special  demur* 
rer  on  that  ground ;  but  not  having  demurred,  I  think 
the  objection  is  cured,  and  that  he  is  now  too  late. 
The  third  objection  is,  that  the  policy  being  ''  to  any 
port  or  ports  of  the  Baltic,"  and  the  voyage  being 
illegal  to  some  ports,  it  must  be  illegal  as  to  all,  with- 
out a  licence  to  go  to  the  ports  which  happened  to 
be  in  a  state  of  hostility.  Now,  if  the  ship  had  gone 
to  any  of  the  other  ports  which  were  not  in  a  state  of 
hostility,  it  would  not  operate  as  any  objection  upon 
the  face  of  the  contract,  nor  does  it  in  fact  operate  as 
any  objection  if  the  ship  was  going  upon  a  voyage  legal 
in  its  inception.  I  recollect  a  case  very  like  this  (&), 
where  it  was  decided  that  the  policy  for  a  voyage  to 


(a)  16  EtM.  141. 

(•)  Bladdmm  v.  Thampton,  15  £at  81.    3  Cmpb.  61.  S.  C,    VH?  etiim 
MuUer  v,  Thmptm,  S  Campb,  610. 
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Itlf.  SU.  D&mmgOy  part  of  wUch  was  under  Frmek  4mai^ 
"""""  lUOA  in  tim«  of  war,  was  not  illegal,  although  deseribed 
g^ihm        generalij  aa  a  vojage  to  Saimi  Domingo^  because  the 

law  would  imply  an  exception  in  favour  of  that  part  of 

the  vojage  which  was  intended  originally  to  be  legal. 

Vor  these  lea^oas  I  think  there  it  no  ground  made  out 

for  disturbing  this  verdict. 

HouoTB  J.  I  am  eativdy  of  the  same  opinion. 
With  respect  to  the  motion  in  airest  of  judgm^it, 
upott  the  objection  arising  on  Ae  irst  pointy  I  think  it 
cannot  be  sustained,  because  if  the  declafation  merely 
stated  that  certain  persons  traded  under  the  firm  calling 
themselves  WiUimm  and  John  Bell  and  Co.  that  would 
be  a  statement  of  suficient  certainty.  It  is  to  be  fs* 
collectad  t^at  they  are  not  the  parties  to  the  suit,  and 
that  makes  a  distinction  from  the  case  where  there  are 
many  partaes  on  the  record  equally  interested  in  the 
subject-matter  of  the  cause.  In  this  latter  case  it  cer- 
tainly would  be  necessary  to  state  the  names  ot  the  per- 
sons engaged  in  the  particular  firm,  bat  not  so  in  the 
present  instance.  With  respect  to  the  question  of  un- 
certainty as  to  the  parties  interested,  there  is  a  ease  of 
flioffinent,  in  which  it  has  been  said,  that  in  order  diat 
die  Court  may  see  what  was  conveyed  so  as  to  complete 
the  fcofiment,  it  was  necessary  to  set  out  the  names  of 
all  the  pasties  to  the  feoffment ;  and  so  it  was  said  in 
the  case  of  an  assignment  or  coi^veyance,  where  the 
oonveyanoe  took  place  by  attornment ;  but  it  was  held 
in  bodi  these  oases,  that  the  objections  were  cured  by 
the  veniict,  and  that  the  Court  would  presume  that 
every  thing  was  done  to  miJce  it  a  legal  feoffment  in 
the  cme  case,  md  a  legal  conveyance  in  the  other,  (a) 
At  the  same  time^  however,  it  waasaid,  that  the  objec- 


(d)  9ee  cues  on  tUs  point  collected  fa  1  Satadwrf  Bep.  bj  Serjt  WU- 
Bam,  SSS.  a.  note  1. 
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Bbst  J.  I  have  always  andeistood  it  to  be  aa  i»» 
variable  nile,  that  where  all  the  aTermeots  necetsafj  to 
a  4ecdaratioii  are  not  auffioientljr  stated  or  are  otaitted, 
they  are  the  subject-matter  of  demurrer^  aad  that  the 
tiiDLe  for  takiDg  advantage  of  such  olyectioiis  is  before 
trial.  UpoB  this  principk  I  think  the  two  objectione 
that  have  been  taken  ia  anest  of  jodgmeiit^  oome  too 
late,  even  supposing  they  were  available  <«  demumr. 
As  to  the  third  objeetioD,  if  that  oonld  prevail,  it  seems 
u>  me  ilHit  diere  is  not  one  of  die  numerous  cases  in 
which  immcBse  sums  have  been  engaged  in  Baltk 
risks,  and  have  been  actually  paid,  which  iaust  not  have 
been  improperly  decided.  I  leeollect  hom  my  own 
eacpeiiaioe,  when  I  was  at  the  Bar,  that  in  every  one  of 


Wsissv 

^Sfifrtrf 


tions  might  be  arailable  on  demurrer,  yet  as  the  parlies        18 19^ 

did  not  tak^  the  olyection  in  that  stage  of  the  causey  it 

was  then  too  laite  to  take  them,  being  made  after  a  ver« 

diet)  and  eertunly  that  was  a  very  reasonable  answer  to 

the  objections.    The  answer  to  the  objection  in  this 

case  is,  that  although  the  plaintiff  has  not  stated  upon 

the  record  all  that  he  might  have  stated,  yet  he  has 

s4ated  the  names  of  the  parties  with  sufficient  certainty, 

so  as  not  to  put  the  defendant  to  any  inconvenience  on 

the  trial.    It  has  been  suggested,  that  an  alieti  enemy 

might  be  one  of  the  plaintiffs  upon  the  record,  under 

thb  general  description  of  the  Arm*    If  the  defendant 

thought  he  was  deceived  by  the  uncertainty  of  the  de« 

deration  in  this  respect,  he  should  have  demurred  to  it 

on  that  ground ;  but  as  he  has  not  done  that,  he  mnsi 

be  taken  to  have  waived  his  objection  to  the  plaintiff 'a 

legal  ground  of  action.    The  declaration,   however, 

seems  lo  me  to  be  sufficieatly  supported.    On  the  thud 

aad  last  ground,  I  concur  vf  ith  my  Lord  and  my  Bro« 

ther  Bayky  in  the  opinion  they  have  expressed,  and 

consequently  there  is  no  sufficient  reason  suggeMed  fof 

dislurbi^  this  verdict* 
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1819-        the  cases  which  were  decided  during  the  last  war  upon 
^"■"^         Baitic  risks,  the  policies  contained  the  very  words  in 


^»^  this  case,  ''  any  port  or  ports  in  the  Baltic/*  though 
*"*  many  of  those  ports  were  in  a  state  of  hostility  towards 
this  country.  If  this  objection  could  have  prevailed,  it 
is  quite  impossible  that  any  Voyage  under  a  policy  '^  to 
any  port  or  ports  in  the  Baltic "  could  ever  become 
legal ;  and  consequently,  if  a  ship  sailed  to  some  one 
of  these  ports  which  happened  to  be  in  a  state  of  hosti- 
lity,  the  insurance  on  the  ship  could  not  be  protected* 
It  cannot  be  doubted,  that  after  the  policy  is  effected 
the  voyage  may  be  rendered  legal  by  the  licence  of  the 
king  in  council,  and  in  such  case  there  would  be  no 
objection  to  the  policy.  We  know  that  during  the  last 
war  these  policies  were  effected  before  the  voyage  com- 
menced ;  and  even  supposing  the  party  were  to  go  to  a 
hostile  port,  there  is  nothing  to'prevent  him  from  apply- 
ing to  government  to  obtain  a  licence.  Certainly 
where  a  party  bound  himself  under  a  policy  to  go  to  a 
hostile  port  without  licence,  he  could  not  alter  his  course 
under  the  policy  so  effected.  But  the  licence  would 
render  the  voyage  legal  before  its  commencement.  I 
think  that  being  the  case,  a  policy  in  these  general 
terms  cannot  be  evaded  upon  the  objection  taken ;  and 
that  it  signifies  nothing  that  there  were  certain  ports  in 
the  Baltic  in  a  state  of  hostility,  it  being  reasonably  to 
be  supposed  that  the  party  had  it  in  his  contemplation 
to  obtain  a  licence  for  the  voyage,  or  to  abandon  it.  It 
happens  in  this  case,  that  the  voyage  was  legal,  in- 
asmuch as  the  party  originally  contemplated  going  to 
one  of  the  ports  of  the  Baltic  which  was  not  in  a  state 
of  hostility  ;  for  although  he  undoubtedly  intended  to 
go  to  Memel,  yet  still  that  part  of  the  voyage  would  not 
be  a  violation  of  the  policy.  I  am  therefore  clearly  of 
opinion  that  there  is  no  pretence  in  this  case  for  grant* 
ing  even  a  rule  to  shew  cause. 

.  Rule  refused. 
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IN  BANK. 

RoscoE  V.  Delano.  nynimf, 

Jwu  itStb. 

nRINCEP  moved  to  change  the  venae  in  this  case 
irom  London  to  Lancaster,  ou  an  affidavit  which 
stated  that  the  cause  of  action  arose  iu  the  county  of 
Lancaster,  but  it  omitted  to  state  what  was  the  cause  of 
action. 

CuBiJE.    The  affidavit  must  state  what  the  action  is  The  Court  will 

for;  or  you  must  produce  the  declaration,  and  shew  Yauw,uiSeittiio 

that  it  is  a  transitory  action,  and  not  on  a  bill  of  ex-  J^^****** 

change,  or  some  other  demand  in  actions  for  which  the  of  action  ii,  or  it 

^         '    .,,  -  ,  appears  by  pro- 

Court  will  not  change  the  venue.  ducinff  the  de- 

claratioD,  that 

^^_^ _^ the  cause  of  «c- 

tion  it  of  such  a 
nature  as  to  en- 
(a)  In  the  King's  Bench  the  rule  for  changing  the  venue  is  absolute  in    able  the  defend* 

the  first  instance ;  and  in  that  Court  it  u  required,  that  all  rules  for  changing    ^<  ^  change 

the  venue  shoold  be  drawn  up  "  upon  reading  the  declaration,  ^c**  a  pnic-  '  ^  ' 

tice  that  was  introduced  in  consequence  of  inconveniences  having  arisen  from 

the  venae  being  improperly  changed  without  adverting  to  the  cause  of  action. 

B.  Trin.  49  Geo.  5.  K.  B.    11  East,  tTS,    In  the  Common  Pleas,  the  rule 

for  cban^g  the  venue  is  in  the  first  instance  a  rule  nui,  and  in  that  Court 

also  it  is  the  practice  to  draw  up  the  rule  "  on  inspecting  the  plaintiiTs  de- 

daratkm,  &c"    Ttdd'$  Forms,  4th  ed.  357.     See  Neak  r.  NevUU,  Sawry 

v.Spoaner,  6  Taunt.  567.     Powel  v.  Rich,  7  Taunt.  178.    2  Manh.  Rep.  494. 

where  the  practice  relative  to  changing  the  venue  is  much  discussed. 
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ltl9. 


Tkunitf,  King  v.  Lori>  Turner. 

It  is  not  neces-  JJJLLJNTINE  moved  for  a  rule  to  shew  cause  why 

nry  in  an  amda-  J|j|     •«■■.». 

Tit  to  bold  to  the  defeadant  m  mis  case  should  not  be  di^charped 

oeditcir  shoold  ^^  filing  common  bait^  and  why  the  bail-botid  should 

Sedcbt'^^ii*  °^^  ^^  delivered  up  to  be  cancelled^  and  why  all  pro- 

lofficientfor  ceedings  in  the  mean  time  should  not  be  stayed  on  the 

to  swear  that  ground  of  irregularity.    The  affidavit  to  hold  to  bail 

Jl^t^d^ly  ^as  inade  by  a  person  named  Lettice,  without  describ- 

^^Ma^i^^Z*  ^^S  himself  as  agent,  servant,  or  clerk,  or  in  any  way 

to  bold  the  iiip-  connecting  himself  with  King  the  plain tHF,  and  the  de- 

BMT  to  ban,  (TCSB 

though  llie  (feponent  does  not  describe  himself  in  the  affidavit  to  be  the  agent  or  servant  of  the 
pfadDttfl  (ay 


(a)  See  Brown  v.  Dovti,  post  8th  Feb.  Bland  r.  Drake,  post  ItUi  FA, 
1  WU$,  539.  1  Bos.  4  PvL  1.  T%dd,  6th  ed.  181.  So  an  affidavit  of  truth  of  a 
plea  in  abatement  may  be  made  by  a  third  person.  Tidi,  6th  ed.  677.  Pr.  Reg, 
6.  Barnes344,  In  Anderton  v.  Morgan,  4  Taunt.  Rep.  231 .  and  Fieters  v.  LuyUa, 
1  Bm.  4  PuL  1.  it  was  held  hi  the  Court  of  Common  Pleas,  that  the  affidavit  of 
debt  might  be  made  by  a  third  person,  and  that  the  affidavit  need  not  state  that 
the  deponent  was  connected  with  the  plaintiff  as  agent,  or  In  any  other  manner. 
In  those  cases  however  it  appeared  that  the  plaintiff  was  resident  in  a  fb- 
reign  country.  In  Knight  v.  KtyU,  1  Eat^s  Reports,  415.  it  was  held  that 
an  affidavit  to  hold  to  bail,  made  by  a  person  describing  himself  as  the  agent 
of  the  plaintiff*  and  stating  that  the  defendant  was  indebted  to  the  plaintiff, 
and  that  no  tender  had  been  made  in  Bank  notes  either  to  the  prindpal  or 
to  the  deponent,  was  held  suffident,  although  the  plaintiff  was  not  stated  to 
reside  abroad.  The  Court  said,  that  the  business  might  have  passed  entirely 
tluough  the  agent's  hands,  and  it  was  impossible  to  say  what  means  the 
agent  might  have  had  of  satisfying  himself  of  the  fiicts  sworn  to.  It  had 
been  detennined  in  the  Court  of  Common  Pleas  that  the  assignee  of  a  bond 
may  make  an  affidavit  of  debt  without  joining  the  assignor;  and  that  if  any 
tender  of  Bank  notes  be  absolutely  negatived,  the  affidavit  will  be  good. 
Byhmd  v.  King,  7  Taunt,  275.  1  Moore  24.  S.  C.  So  in  an  action  by  the 
assignees  of  a  bankrupt,  an  affidavit  by  the  clerk  to  the  plaintiff's  attomiea, 
absolutely  denying  a  tender  in  Bank  notes,  was  holden  good,  though  it  did 
not  state  that  no  tender  had  been  made  either  to  the  bankrupt  or  hb  as- 
ugnees,  because  the  affidavit,  being  general,  comprehended  within  it  every 
particular,  and  therefore  at  most  it  was  only  a  deflect  ui  point  of  form  and 
cured  by  the  statute  43  Geo,  3.  c.  18.  t.  2.  unless  the  defendant  produced 
an  affidavit  that  the  money  had  been  actually  offered  to  be  paid  in  Bank  of 
England  notes,    ilrmslrong  v.  Strattan,  7  TamU.  Bep.  405. 


(a)  f  Eat.  Itep.  24. 
(h)  43  GetK  3.  c.  18.  tec.  t.  which  cares  informanties  in  thit  part  of  the 
ifldftTit,  but  not  a  total  omission  of  the  clause  negatlviog  a  tender.    Wud 
▼.  JaOuia,  t  9ndth  Rep.  150.    Tidd,  6th  cd.  199. 
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ponest  swore  that  the  defenitont  was  '^justly  and  tnilj        1819* 

iadebted  to  JoAn  King  ia  a  certain  sum  of  moaej.* 

This   afidaTit,  he   sabmitted,  was   defective   on  two       j^oM 

groimds:  1st,  because  the  deponent  should  have  some 

way  or  other  connected  himself  with  the  creditor ;  and 

Sdly,  for  swearing  that  the  defendant  was  indebted  to 

the   plaiatiffj    the  creditor  himself  being  resident  in 

town.    He  referred  to  Elliett  v.  Duggan.  («)    He  ad* 

mitted  that  deponent  negatived  the  tender  of  any  notes 

of  the  Governor  and  Company  of  the  Bank  of  England. 

Abbott  C.  J.  I  know  of  no  case  in  which  it  has 
been  held  that  the  creditor  himself  must  swear  to  the 
debt.  The  case  cited  has  reference  entirely  to  the  ne- 
gation of  any  tender  of  any  notes  of  the  Bank  of  Eng- 
land, and  therefore  that  case  does  not  bear  upon  this 
point. 

BAYi.BY  J.  I  think  thi»  affidavit  will  do«  There  are 
many  cases  where  the  plaintiff  himself  cannot  swear  to 
the  deb^  for  a  variety  of  reasons.  It  may  be  true 
that  it  does  not  appear  in  what  relation  this  person 
aaoied  Lttiiee  stands  to  the  plaintiff,  nor  need  it,  for 
die  deponent  would  be  liable  to  an  indictment  for  per- 
jury upon  this  affidavit.  There  was  a  series  of  cases 
in  which  it  was  held,  that  unless  yon  negative  the  ten- 
der in  Bank  of  England  notes,  the  defendant  was  liable 
ta  be  ^scharged ;  and  it  was  also  held,  that  that  nega* 
tion  of  the  tender  must  be  by  the  plaintiff  only.  That 
seems  to  be  otherwise  now.  There  is  another  Act  of 
Parliament  besides  the  37  Geo*  3.  c.  45.  (b)  which 
directs,  that  if  the  affidavit  to  hold  bail  does  not  nega- 
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1819*  tive  the  tender,  it  is  competeDt  for  you  to  come  after- 
~^  wards  and  apply  to  the  Court,  and  swear  that  there  has 
ogmst        been  a  tender ;  bat  you  cannot  swear  that  in  this  case. 

TVBN2R. 

HoLROTD  J.  concurred. 

Best  J.  Yoi]|  cannot  object  to  the  affidavit  to  hold 
to  bail  in  this  case,  unless  you  swear  that  there  has  been 
a  tender. 

Rule  refused. 


rriimf,  WicKBs  qui  tarn  v.  Gordon. 

Jtm.  t9th. 

« 

In  mn  actkm  np-  T^HIS  was  an  action  of  debt  to  recover  penalties  nn- 

ontherG.  t.  i  ^  ^  .     .    T..  rrn 

c  8.  $  8.  to  reoo-  der  the  7  Geo.  2.  c.  8.  s.  8.  for  stock-jobbing.    1  he 

:Z^X  «oo„d  »...  of  U.e  deCraaon  .p»  .hick  d..  ™dic. 

mu  averred  in 

the  declantfon,  that  the  ooutract  to  transfer  the  stock  was  made  for  the  97th  of  F^fnuffy,  and 
It  mu  held  that  as  the  partU»  meant  the  seUling  day  which  was  fixed  for  the  97tb  of  Ftbnmy, 
it  was  no  Tarianoe.  (a) 


(a)  The  general  rule  seems  to  be.  that  where  the  statement  in  tiie  decfe* 
ration  and  the  statement  in  the  contract  will  be  both  satisfied  by  the  same 
proof,  the  dcclarati(»i  is  sufiicieiit  Where  a  contract  was  made  for  the  sale 
of  taiiowy  warranted  ready  for  delivery  from  ship  or  warehoase  by  a  paJrti- 
citlar  time,  this  was  held  equivalent  to  a  general  contract  iot  delivery  at  tlie 
time  specified,  and  therefore  it  was  held  that  the  places  of  delivery  men* 
tioned  in  the  contract  need  not  be  averred.  TkomUm  v.  Jona,  6  Taunt.  581. 
2  Mtnh,  Bep.  S87.  A  contract  for  the  purchase  of  goods,  the  exact  amount 
of  which  not  being  known  at  the  time,  b  described  in  the  contrut  as  aboat 
8  tons,  may  be  declared  upon  under  a  videlicet  as  a  contract  fiar  8  tons, 
which  was  ascertained  to  be  the  quantity.  Oladsbme  v.  Neak,  13  East.  410. 
So  a  contract  to  furnish  goods  at  a  price  stated  in  the  order  as  2^  a.  26s.  may 
be  described  as  a  co.itract  to  famish  tliem  at  a  reasonable  sum.  Laing 
V.  Fidgeon,  6  Taunt.  108.  Alternative  contracts  must  be  stated  according  to 
the  iact ;  and  where  a  contract  was  made  for  the  purchase  of  100  bags  of 
wheat,  40  or  50  of  which  were  to  be  delivered  on  one  marlcet  day,  and  the 
remainder  on  the  next  market  day,  it  was  held  that  the  pbuntiff  could  not 
declare  as  upon  an  absolute  contract  for  the  delivery  of  40  bags  on  the  first 
*day,  though  40  bags  were  then  in  fact  delivered,  but  the  contract  must  be 
stated  in  the  alternative  acoordbg  to  the  original  terms.    Peiiny  v.  Porter, 
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9  Ead,  9.  and  see  8  Eatt,  8.  If  a  contract  to  deliver  aoU  be  declared  opoa 
as  m  oaitract  to  deli'ver  soil  or  breece,  the  variance  will  be  fatal,  if  it  appear 
tbat  soil  and  braeae  are  different  things.  Cook  v.  MumUne,  1  New  Rep.  351. 
5  -Etp.  t39«  When  a  contract  is  made  to  remove  goods  in  a  month,  and  it  is 
stated  in  the  declaration  as  an  agreement  to  remove  in  a  reasonable  time, 
the  variance  b  fatal.  Hore  v.  MUner,  Peak^t  Rep.  42.  In  Wavgh  v.  But- 
scsU.  1  Mmtk,  Hep.  9X7.  Ld.  Ch.  J.  Oibbt  said,  *'  When  you  declare  <m  a 
deed  you  state  the  l^al  effect  of  it;  and  yoo  may  declare  without  using  a 
word  which  is  contained  ia  the  deed,  except  the  names  of  the  parties  apd 
thcsmni.* 


WiCKU 

agaiiist 
OoanoN. 


was  foand  stated^  ''That  after  the  passing  of  the  said  1819* 
act,  to  wit  on,  8cc.  at  &c.  it  was  contracted  and  agreed 
by  and  between  said  defendant  and  one  Joseph  Lightfoot, 
that  defend^t  should  sell  to  said  Joseph  Light/pot,  and 
that  said  Joseph  Lightfoot  should  buy  of  said  defendant, 
a  certain  other  interest  or  share  in  a  public  stock,  to 
wit  otha*  5000/.  in  the  public  stock  commonly  called 
the  three  pounds  per  centum  consolidated  bank  annui- 
ties^ and  that  said  last  mentioned  5000/.  should  be 
transferred  by  defendant  to  said  Joseph  Ughtfoot,  ''  on 
the  27th  February/*  in  the  year  last  aforesaid  ;  and  said 
plaintiff  avers,  that  defendant  was  not,  at  the  time  of 
making  said  last  mentioned  contract  and  agreement  as 
last  aforesaid,  actually  possessed  of  or  entitled  unto  said 
interest  or  share  in  said  last  mentioned  public  stock  so 
agreed  to  be  sold  and  transferred  by  him  as  last  aibre- 
said  in  his  own  niame  or  in  bis  own  right,  or  in  the 
name  or  names  of  a  trustee  or  trustees  to  or  for  his  said 
defendant's  use,  or  his  own  right,  contrary,  &c«  whereby 
and  by  force,  8cc.  defendant  forfeited  for  his  said 
offence  500/.  and  thereby  and  by  force,  &c.  an  action 
hath  accrued  to  plaintiff  to  demand  and  have  of  and 
from  defendant  said  500L  so  forfeited  as  aforesaid.'' 
At  the  trial  before  Abbott  J.  at  the  sittings  after  last 
Trimiy  Term  at  Guildhall,  the  plaintiff  had  a  verdict. 

In  Michaelmas  Term  last.  Topping  moved  for  a  rule 
to  shew  cause  why  the  verdict  should  not  be  set  aside 
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1819.  and  a  noBsnit  entered  on  the  groattd  of  a  varianoe,  the 
~"*  declaraiion  aveninfi:  that  the  contract  was  made  ^'  for 
the  d7tfa  of  February"  whereas  the  evidence  in  support 
of  the  declaration  was^  that  it  was  made  for  ''  the  set- 
tling day/'  which  last,  th0«|^  it  in  fa^t  happened  an 
the  87th  of  February,  was  stiU  a  fatal  o^ection  to  the 
declaration. 

Abbott  C.  J.  now  read  the  report  of  the  tvidenot ; 
and>  according  to  his  Lordship's  notes^  it  appeared  that 
the  eoBtracting  parties  had  talked  of  a  bargain  ''  for 
the  07th  of  February"  ct  *^  the  settling  day/'  the  wit- 
ness being  uncertain  which  day  was  uame^  but  he  was 
positive  that  they  meant  the  same  day. 

Gumqf  now  shewed  caase  against  the  rule,  and  coa- 
Umded  that  there  was  no  vairiance  in  the  cas^  fof  even 
suppOftng  it  to  be  nneertain  whether  the  d7th  of 
February,  or  ike  settling  day ^  was  mentionedy  still  as  the 
47th  of  February  happened  on  the  settling  day,  and  as 
both  parties  meant  the  same  day,  the  terits  were  con- 
vertible and  equally  satisfied  the  averment  in  the  decda- 
fadott.  It  might  as  w«ll  be  said  that  where  a  dedaran 
tien  averred  a  particular  transiaction  to  have  happen^ 
on  the  ft6th  of  March,  whereas  in  proof  it  happeaied  on 
Lady^-day,  which  every  body  knew  to  be  the  25th  of 
Mareh,  that  this  was  a  variance*  Hie  argument  in  the 
present  case  was  just  of  the  same  descriptiotti  and 
would  equally  be  unavailing. 

Topping  and  Chitty  control.  The  case  put  of  the 
fi5th  of  Mmreh  and  Lady-day  is  by  no  means  parallel 
with  the  present  case,  because  the  «5th  of  Mtarck  ftr 
Lady-^ay,  is  a  known  and  fixed  day  to  all  mankind,  as 
synonimons  to  each  other,  and  never  varies.  If  the 
setdlng  day  was  necessarily  a  fixed  day,  and  meant 
the  27th  of  February,  and  was  not  subject  to  any  vana- 
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tion  fiom  drcomstanoes,  it  would  be  ftn  ansum  to  ike        lil^v 
oUectioti.    Bat  tiie  C!mirt  will  not  take  notice  of  tht       JT"*" 

"^  WiCEM 

MtUing  day  as  meafiing  the  f7th  of  Febmaiyf  because 
what  18  called  a  settling  daj  ia  the  language  of  stock- 
brokers  is  liable  to  variation  from  the  flactuatiou  and 
dianges  of  the  public  funds,  and  the  determination  of 
the  Committee  of  the  Stock  Exchange.  It  is  impoa* 
siUe  from  the  nature  of  the  subject,  that  the  settUng 
day  should  mean  a  given  and  fixed  day  of  the  monthy 
becanse,  as  it  depends  on  the  state  of  the  funds  on  a 
particolar  day,  as  well  as  upon  other  collateral  cireum* 
stances,  it  cannot  be  fixed  with  any  degree  of  certainty. 
It  is  well  known  that  the  Stock  Exchange  Committae 
may  at  its  meetings  aher  the  day  which  may  have  been 
previously  fixed  for  settling  accounts.  A  sadden  pub- 
lic calamity,  such  for  instance  as  the  death  et  any 
member  of  the  royal  family,  may  cause  an  alteretion  in 
the  settling  day.  The  bargain  described  in  the  deela<^ 
ration  depended  not  so  much  upon  the  day  therein 
stated  as  Ihe  day  which  should  be  fixed  upon  for  the 
settling  day,  and  therefore  the  materiality  of  the  v»- 
rianee  is  obvious.  This  is  not  Kke  a  fixed  period  which 
is  known  to  all  mankind,  and  recognised  for  the  puf<- 
pose  of  governing  their  transactions.  It  is  totally  dis- 
similar from  the  25ch  of  Marck,  which  is  a  regular  fixed 
division  of  the  year.  It  cannot  certainly  be  contended 
that  if  the  contract  had  been  made  for  the  fl7th  of 
FeimaTy,  and  any  public  calamity  had  happened  so  as 
to  occasion  an  alteration  in  the  settling  day,  Aat  that 
would  vacate  the  bargain^  but  still  that  admission  does 
not  at  all  toudk  the  present  argument.  If  the  contract 
is  made  fcr  the  settling  day,  the  party  would  take  the 
chance  of  the  settling  day  happening  on  the  27th  of 
Ftbruarj/.  The  bargain  depends  upon  the  variation  of 
the  time  at  which  they  would  be  called  upon  to  take  to 
it,  and  if  the  settling  day  is  altered,  which  it  may  be  for 
the  reasons  suggested,  the  bargain  wonkl  enure  to  lake 
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1849k  effect  on  that,  day  without  reference  to  the  d7th  of 
■  February.  The  parties  therefore  must  take  the  chance 
ogtin^  of  its  being  postponed  or  interrupted  by  a  variety  of 
oEDo>i.  contingencies.  This  case  cannot  be  distinguished  from 
Faynde  v.  Hayes^  (a)  referred  to  by  Mr.  Justice  Buller^ 
in  his  Treatise  on  the  Law  of  Nisi  Prius,  (A)  where  the 
con  tract,  declared  on  was  to  deliver  stock  on  the  22d  of 
jiugust ;  and  upon  the  trial  by  the  entry  in  the  broker's 
book  it  appeared  that  it  was  a  contract  for  the  opening, 
though  it  was  proved  to  be  notorious  that  the  books 
,  were.. to  .open  the  22d ;  and  the  broker  swore  he  took 
the  £2d  of  Augiut  and  the  opening  to  be  convertible 
terms,  and  yet  the  Court  held  this  to  be  a  fatal  variance , 
and  nonsuited  the  plaintiff.  It  is  to  be  recollected  that 
this  is  a  penal  action,  and  the  Court  always  holds  par- 
ties more  strictly  to  their  proof  in  such  cases  than  in 
mere  questions  of  civil  right,  and  therefore  in  this  case 
the  Court  will  treat  this  objection  more  favourably  than 
in  any  other.  In  furtherance  of  their  argument  they 
referred  to  Harrison  v.  Wilson,  (c)  and  the  King  v.  Ca&- 
sano.  (d)  Chitty  said,  in  the  course  of  the  argument, 
that,  according  to  his  note  of  the  evidence,  '^  the  set- 
tling day"  was  the  only  day  named  between  the  parties. 

; Abbott  C.  J.  We  must  be  bound  by  the  report 
of  the  evidence  as  it  appears  upon  the  Judge's  notes. 
This  application  is  made  on  the  ground  of  a  supposed 
Tariai^ce  between  the  declaration  and  the  evidence,  and 
the  attention  of  the  Court  is  to  be  directed  in  this  action 
(by  which  the  plaintiff  seeks  to  recover  a  penalty  upon 
a>  contract  for  the  purchase  of  a  certain  quantity  of 
stock  on  a  particular  day)  to  the  real  sense  and  mean- 
ing of  the  parties  at  the  time  the  contract  was  entered 


(a)  Referred  to  at  in  Shu,  74. ;  but  meaning  Select  Cases  on  Evidence, 
>.74.     . 
^    (jH)  IhU.  N.  P.  145.  (c)j  Eip.  708.  {d)     Ijp.  231. 
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into.    The  question  is^  whether  the  evidence  produced        1819« 


proved  the  contract  or  varied  from  it.  The  contract 
laid  in  the  declaration  is  for  a  particular  day,  namely, 
the  27th  of  February.  The  proof  in  evidence  was,  in 
the  first  instance,  that  that  was  the  day  named.  The 
witness  who  gave  that  proof  heing  further  pressed,  said, 
*'  I  don't  know  whether  the  27th  of  February  or  the  set- 
tling day  was  named,  but  they  meant  the  same  thing." 
Therefore,  it  really  comes  to  this  single  question,  whe- 
ther the  parties  may  not  be  allowed  to  use  one  phrase 
or  the  other.  They  both  understand  the  same  thing, 
whatever  phrase  is  used.  It  is  alleged  in  support  of  the 
objection,  that  this  day,  called  "  the  settling  day,"  was 
subject  to  variation,  and  might  be  afterwards  altered. 
There  is  no  proof  of  that,  and  we  must  consider  that 
notion  as  completely  out  of  the  case.  I  know  of  no 
authority  existing  in  the  Conunittee  of  the  Stock  Ex- 
change to  alter  the  settling  day;  on  the  contrary,  I 
should  hold  that  if  the  Committee  of  the  Stock  Ex- 
change resolved  to  alter  the  settling  day,  nobody  who 
did  not  consent  to  it  would  be  bound  by  it.  If  parties 
make  a  contract  upon  a  day  understood  between  them 
to  be  a  day  for  certain  purposes,  and  that  day  is  pre* 
viously  named,  I  know  of  no  authority  that  could  sub- 
stitute another  for  it.  It  is  not  suggested  that  the  de- 
fendant is  in  any  manner  taken  by  surprise  on  this 
occasion.  The  proof  given  is  that  the  denominations  of 
time  were  understood  to  apply  to  one  and  the  same  day, 
and  being  understood  by  the  parties  to  apply  to  one  and 
the  same  day,  how  can  it  be  suggested  now  that  they 
meant  a  different  thing  i  The  witness  says,  *^  that  the 
27th  of  February  and  the  settling  day  were  used  indif- 
ferently;" and  he  adds,  ''  the  27th  of  February  was 
mentioned,  I  have  no  doubt"  The  Court  has  been 
pressed  by  the  authority  of  a  decision  which  no  doubt 
is  directly  in  point,  and  every  weight  that  can  be  given 
to  such  an  authority  in  the  present  case  must  be  given 


Wicus 

OoftOON. 
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iQ!d«       to  it*     .Bcrt  d^oDgk  that  ease  exists  in  a  book  of 

^~^        hi^  tttttborftj,  and  lAight  be  applicable  to  the  tmnst- 

8g«hit       fiictidlM  of  persMs  who  lired  neai«r  to  die  thne  at  whidk 

^^^^^'      {ft  ir«s  decMe(i>  yet  we  oaglit  not  to  comider  thdt  as  4 

jfivecedeBt  ^  aatfaority  for  o^  dii^ction,  or  for  this  direc<- 

tMk  of  ArtMrife  times.    We  ought  to  appiy  oar  own 

jtidgm^nt  dttd  reto6n  to  the  question  before  taS|  and  it 

se^MM  to  me  that  there  is  no  vsiiance  whatertf  in  thii 

case* 

Bkthtr  J.  The  rt^Ie  of  pleading  is^  that  yoa  ar^  to 
fttate  the  cotftriMity  tuot  in  tb^  terms  in  which  it  is  ex- 
pressed, t^iit  aceordii^g  to  its  legal  operation^  attd  if  die 
evid^bce  proves  the  contract^  it  i^  good.  Here  the 
d^latatioti  describes  a  contract  for  delivering  stock  on 
tlie  *27th  of  Pebruttty.  The  evidence  Was>  that -it  was  a 
coAtra^t  for  delivery  ^ther  oh  the  £7th  of  February  ot 
the  settling  day.  It  matters  not  at  all  in  what  terms 
the  di^y  is  eit^ressed  in  the  declaratiota,  if  the  parties 
meant  die  same  diittg.  At  the  time  the  contract  was 
eilteted  into,  the  irjA  of  February  was  known  to  be 
th^  setding  day,  and  Whether  yiou  express  it  by  the 
name  of  die  setdirtg  day,  or  as  th^  27di  of  Fkbrttary,  11 
is  die  same  tiung. 

HbLKott)  J.  t  Am  of  the  same  opinion,  tt  appears 
to  me  diat  the  Contract  is  pHoVed  so  as  to  satisfy  the 
terms  of  th^  declaration  ;  and  Whether  the  expressioii 
Was  ''settling  day*^  or  ''the  fihh  of  Febmnty'*  is 
wholly  itiiilikterial,  because  it  seeins  to  nie,  upon  the 
evidence,  they  both  exacdy  -me^tt  the  same  thing.  The 
settling  ddy  Was  at  thai  time  understood  by  both  par^ 
tie^,  accoidlOg  to  die  evidence,  tb  medtl  the  27th  of 
February,  dtld  1  by  bo  meatl^  acoi^de  to  what  has  been 
said  id  argument  as  to  the  setdiilg  day  beihg  chang^. 
I  aril  of  opttliOb,  that  as  this  contract  was  entet^  into 
fof  the  titngfor  of  the  sto^k  Oh  ditif  i7di  of  FOfuarjf, 


IN  THE  Fl#4rt-Ni<i¥il  "Vbxb  t)p  OB0R6E  III.  tt 


VtMIBOw* 


aaMl  'as  it  was  ^ckariy  lAnderstbod  nt  tbe  tim^  the  'coft^  IB1BL 
tract  Vras  diterM  Aitb,  that  tiie  27tA  of  Rbrmry  wii  ^^^^ 
tbe  settling  dayr,  it  Aiakes  no  kot  bf  diflRereHce  in  tte 
legal  eflfebtiof  liii  pleading.  W>fdi  reifieet  to  fieMAg 
written  contracts  accordmig  to  linsr '€ont»Bt»>'olr  ratbet 
dcettMig  to  tlleir  words,  I  ag;*^  with  my  Brother 
Bayley,  that  the  legal  effect  is  the  material  thing  to 
attend  to ;  for  it  very  frequently  happens,  if  the  pleader 
declares  in  the  terms  used  in  the  instrument,  that  the 
^yi^end^,  ^hdn  prddud^/ ^ill.not  sup))6A  t^d  jl^- 
claration.  For  insta!i^e6,  if  a  ^aVty  plead  a  deed  of 
lease  and  release,  and  the  deed  does  not  operate  in  the 
way  tn  frkick  he  eipfectb  to  find  it;-aBdifissaeii  taicfi 
vpon  it,  and  be  d6e8  not  establish  Irfaat  is  alteged^  he 
fnvblves  himself  in  a  diflStulty^  whSdi  mighl  not  M 
fotmd  ff  ht  merely  evehred  the  legal  bffeet  tf  th^in'- 
stnxdienl.  in  ffitck  a  case^  he  onght  merely  to  pleiid 
**  that  the  party  released,''  and  leave  out  the  technical 
wordb  that  •are  *^tt  nito  a  convisyance  for  the  take  of 
tofnn%  h^oaose,  if  thfose  words  will  ndt  ^OfiierAte  in  on^ 
way,  they  inty  ojterste  in  another,  «tkd  the  paHy  by 
wstnj^  them,  though  m€*re)y  maltt^  of  fertt>  and  fot^iflk 
to  hh  object,  may  find  it  neoesskry  t^  ffori  tkei*, 
and  if  be  fttils  in  ^  doin^  he  Ikvay  We  tiott^aiwd^  Thk 
most  e<Arre<^  iirtk^  of  pldading  is^  to  pkdd  the  innAl 
a(ieoi^tfitfg  to  their  \bf^  <eff«ttt^  instead  bf  a^ho^^g  iM 
words  M9M,  VMeb  is  «6t  altv^yk  saf^.  ^) 

B%8¥  J.  T^^fe  ^  no  tfe^dtaM  h^re  tHAH^  WUfc 
is  the  meaning  of  the  settling  day ;  nor  do  we  know 
whether  the  Committee  of  the  Stock  Exchange  have 
tbe  power  of  altering  that  day.  With  respeet  to  the 
trspposed  variance,  it  n  tjikite  tsertain  what  the  pattif» 
meant;  and%hei!heV  tbe^  iheaiit  the  i>th  of  ^ehruary 

(a)  S.  P.  S  Samd,  Bep.  by  Mr.  Serjt  fPiUiaiMi,  p.  ^.h.  nottS.    CiNn. 
Dif.  Fleiidw,  C.  37.    Co.  lit.  49. 0.  n.  1. 
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or  the  settlmg  day  is  precisely  the  same  thing,  becaiiae 
they  are  convertible  terms ;  and  the  Stock  Exchange 
would  exercise  a  legislative  aathority  beyond  that 
which  parliament  itself  possesses,  if  they  could  alter  a 
contract  between  private  parties. 

Rule  .discharged. 


Friday, 
«9th. 


The  King  v.  Sheriff  of  London,  in  a  Cause  qf 

Todd  v.  Jacob. 


An  atttcbment 
iMoed  agftimt 
the  Sheriff  for 
not  bringing  in 
the  body,  the 
Sheriff  haTing 
taken  DO  bail 
bond  from  the 
defendant.  The 
latter  applied  to 
iet  aside  tlie  at- 
tachment upon 
an  affidavit  of 
meriti  and  upon 
payment  of  coats, 
bat  the  Coart 
held  that  such 
an  application 
conld  not  be  en- 
tertained, (a) 


TN  this  case  an  attachment  had  beai  issued  against 
the  Sheriffs  of  London  for  not  bringing  in  the 
body  of  the  defendant,  it  appearing  that  they  had 
neglected  to  take  a  bail  bond ;  and  on  the  first  day 
of  Term,  Comyn  moved  to  set  it  aside  for  irregularity. 

BoUand  now  shewed  cause  against  the  rule,  and  coi>- 
tendedy  that  as  this  application  was  made  by  the  defend- 
ant, the  Court  could  not  entertain  it,  not  being  at  the 
instance  of  the  sheriff.  No  bail  bond  having  been  taken 
by  the  latter,  the  defendant  could  not  be  said  to  have,  a 
locus  standi  in  curid*  The  attachment  had  gone  against 
the  sheriff  for  a  breach  of  his  duty  in  not  bringing  in  the 
body,  and  therefore  the  plaintiff  had  nothing  to  do  with 
the  defendant,  the  sheriff  being  now,  in  fact,  the  respon- 
sible party.  By  the  rule  of  Court  made  last  Term  (b), 
it  was  ordered,  that  no  rule  should  be  drawn  up  for  set-, 


(a)  See  FvUer  4  Br^,  7  T.  R.  109.  from  whicU  it  appears,  that  where  tiic 
•heriff  has  been  guilty  of  a  breach  of  duty  fin  suffering  a  defendant  to  go  at 
large,  on  an  undertaking  to  appear  withouttaking  a  bail  bond, and  an  actioo 
for  an  escape  has  been  brought  against  him,  -and  bail  above  were  not  put  in 
in  due  time,  the  Court  will  not  relieve  him  bj  pemutdng  him  to  put  in  and 
justify  baU  afterwards.  Jlims  ▼.  NWrii,  4  M.  ^  &  397.  S  ManL  f69.  b«t 
see  1  IVice  R.  103. 

(b)  Reg.  Gen.  Mkk.  T.  59  G«>.  3.  S  B.  ^  A,  f40. 
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ting  aside  an  attachment  regularly  obtained  against  a  1819* 

sheriff  for  not  bringing  in  the  body,  unless  the  appli-  th»  Kiko 
cation  for  sneh  rule  shall  be  grounded  upon  an  affidavit 


shewing  that  such  application  is  really  and  truly  made  Lowmw. 
on  the  part  of  the  sheriff,  or  bail,  or  officer  of  the  sheriff, 
(as  the  case  may  be)  at  his  or  their  own  expense,  and 
for  his  or  their oni^  indenmity,  and  without  collusion  with 
the  original  defendant.  Now  here  there  was  no  affidavit 
that  this  application  was  made  on  the  part  of  the  sheriff, 
and  certainly  it  could  not  be  on  behalf  of  the  bail,  be- 
cause no  bail  bond  had  been  given.  Under  such  cir* 
cumstances  the  Court  would  not  entertain  such  a  motion 
on  the  part  of  the  defendant,  who  was  really  not  before 
the  Court* 

Comynj  in  support  of  the  moticm  for  setting  aside  the 
attadiBient.  The  rule  of  Court  itself  declares,  that  an 
attachment  against  the  sheriff  may  be  set  aside  if  made 
on  the  part  of  the  original  defendant,  grounded  upon  an 
affidavit  of  merits.  Tliis  was  an  application  on  the  parr 
of  the  original  defendant,  who  now  offered  an  affidavit  of 
vierits.  The  action  was  brought  against  the  defendant, 
as  acceptor  of  a  biD  of  exchange  given  for  goods  sold  and 
delivered,  but  he  had  since  become  bankrupt.  This  appli* 
catioii  was  virtually  made  against  the  sheriff,  who  had 
neglected  to  take  a  bail  bond.  The  Court  would  look  to 
see  whether  the  sheriff  had  d<me  his  duty,  but  in  fact  he 
bad  done  nothing.  The  defendant  now  endeavoured  to 
rectify  a  mistake  into  which  the  sheriff  had  fallen,  and 
only  desired  to  set  aside  the  attachment  upon  payment 
of  costs^  in  order  that  he  might  be  let  in  to  defend  the 
action,  upon  an  affidavit  of  merits ;  and  certainly  the 
motion  was  for  the  benefit  of  the  sheriff. 

Abbott  C.  J.  It  is  very  true  that  in  general,  where 
the  defendant  applies  to  set  aside  the  attachment  against 
the  sheriff,  he  does  so  because  he  has  given  a  bond  to  the 
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gi^(m  to  M^  ^i;i4^aB4  Uiecefore  I  am  anji^iou^  |o,l(9o«( 


Tw^Kurt 


^ll^^^  IFhj  t^e  ^ef^aot  nwHkes  thJU^pUcati|on  to ^e  Caort. 
I  e^»^ot  but  oofiaider  thU  «ppl|Jv?»tiop,  thwgU  ipt^fi  in 
4p#  BAQa#  ^  ^  defand^nty  aa.  ao  application  Ua  tfa^ 
l)lM»if  oj?  tlii^  staff's  q£|c^s. 

]P4Y%]^T  «K.  If  the  4«£md«at  will  not  h^ye  tp 
pilj  tjlj^  d^t  uItiiMt?lyi,  why  ahooW  hr^  apply  to  aet 
api^Q  ^  ajbtaph^eipit  ?  He  miight  have  Vf^a  liable  to 
tb#  9b^n9x  1^(  the  pl^ntiff  coaU  never  cecoya  the 
^^  icqm  th^  4ef<^94ai»ti  P9.  bail,  bond  eyeic  hAYifghew 
given* 

Qq^&ot^  J.  If  diw^fie  il.  i¥»^hail  bond^  mhat  right 
has  ih^  defendupt  to^  oooie  and  clavn  rehef  against 
the  fhf^]^;  when  the  defendant  hin>self  cannot  be  son 
jiire4,?  f^r  if  tha  sherift  haa  npt  dooa  his  diUy,  he  is 
%Ue  to  an  actiop  foK  an  escape*  Whafeever  may  be 
the  oon^eqiiepces  to  hhn  for  halving  negkc^  his  duty, 
he  Q9ffSkQ%  reooyer  against  iha  4^feiidant»  Then  whaa 
rigbjir  has  th^  d^iidndant  to.  come,  here  3 


l^aT  f.  ccmcunied  in  thinking  thai  the  defeaduil 
h^di  99.  right  to  make  this  appUcatian. 

Ruk  dischairged)  with  Gkwts* 
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Snellgrove  and  another>  Assignees  of  White  9  fmm^ 

Bankrupt,  against  Hunt^  ^"^  *^' 

ASSUMPSIT  on  a  bill  of  exchwge  dravn  the  l6tU  in^&actionof 
of  January  1818,  payable  four  months  after  (fete,^  ^^T^  ^^ 


for  j£100.  to  the  order  of   Bartholomew   White    the  itbnecei«iy 

that  they  tboold 

b^krupt,   and  accepted,  by  the  defend^.    T^e  de-  aU  job  ^  md 
claration    alleged  the    prgjnises.  to   b^  ipade  tg  thQ  bii^ghtatUie 
i^signiees  of  thiB  bankifupt.    At  the  tri^l  befwe  Ahbqt^^  *^^^^mh!a\i 
C- J.  at  tl^  sittings  after  l.^st  Tevm  ^t  Cuildhflll^  1^  appem  that  the 
appeared,  in  ev^ence  that  th^  q9mmi3JiioB  i^^.ed  a|j9ijP9l  made  to  three, 
the  bankrupt  waa  dated  on  the  7tb  of  iUawA  1819 ;  that  S'^lS'^ 
the  bill  of  exch^n^e  19  question  was  d.u^  o^  the  I9th  of 
May  foljowingj  that  there  w^re  three  aesigpees  appQint^4 
under  the  Qpmmission,  two  only  of  which  joined  in  t^f$ 
presjsnt  acljion.    Vvder  these  circumstances^  it  v^^  oh* 
jecte4  on  the  part  of  the  defendant,  that  aU  the  aa3{go^e9 
should  have  joined  in  the  ^ction^  inasmuch  a?  the  ^ctioi^ 
wa^  founded  entirely  upon  pr9n]i3es;  to  ojl*    The  c^se  %i 
Blosam  t.  Hubbar4ia\  was  cited  as  an  expresa  ^f^o^ 
rity;  asyd  the  Chief  Justice  ac<juvescii?g  in  th^  obie^tiWii 
the  plaintiffs  vjrere  nonsuited. 

F.  Pollock  npw  moved  for  a  rule  to  shew  caui^ 
why  the  nonsuit  shoiuld  QQt  he  set  a3id^>  Bfx^  a  i^w, 


■J'  'I 


ChanceUor  ma^e  uuder  the  statute  5  Geo.  t.  e.  SO.  upon  the  petitioii  of  tbft 
creditors  for  removing  one  of  several  auignees  of  a  bankrupt's  estate  not  fol- 
lowed  np  by-  any  feasagnmant  or  ideaae  of  taoh  astignee  ta  the  rramiBing 
aiiigQpea,  nor  l^y  ^oy  new  assignment  of  t^e  Copupission^s  ipd^  tb^  Lord( 
Cbanoellor's  ordpr,  did  not  operate  to  divest  the  legal  estate  put  of  such  re- 
mered  vsignee,  and  consequently  he  ought  to  join  in  an  action  of  trover 
brought  by  the  assignees  for  a  ship  belonging  to  the  bankrupt's  estate.  But 
it  was  held,  that  in  an  action  of  trover  advantage  could  only  be  taken  of  the 
nonjoinder  by  a  plea  in  abatement,  and  that  the  other  assignees  could  reco- 
ver tbdr  proportioDal  parts. 


HvirT. 
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m9*  trial  granted.  The  question  in  this  case  is,  whether 
— ■•  two  assignees  out  of  three  may  not  lawfully  sue,  inas- 
t^abm  much  as  they  sue  in  a  representative  character*  Un- 
doubtedly it  must  be  admitted  that  the  declaration  in 
this  case  is  founded  entirely  upon  promises  made  to 
the  assignees  of  the  bankrupt  generally.  But  this  case 
may  not  be  considered  as  distiuguishable  from  the 
case  of  executors,  who  may  sue  without  joining  all 
the  executors  named  in  the  will.  This  objection  how- 
ever, it  must  be  confessed,  had  some  strong  authorities 
in  support  of  it,  and  after  looking  more  accurately  at 
the  pleadings,  it  is  to  be  feared  that  the  declaration 
cannot  be  supported.  It  cannot  be  doubted  that  there 
is  a  distinction  between  tort  and  assumpsit.  In  the  for- 
mer species  of  action  it  is  competent  for  one  of  several 
persons  jointly  interested  to  bring  the  action,  and  the 
defendant  can  only  take  advantage  of  the  objection  by 
a  plea  in  abatement,  but  in  the  latter  he  may  avail  him- 
self of  it  on  non  assumpsit.  In  the  case  of  Bloxam 
Y.Hubbard(ja),  which  was  an  action  of  trover,  in  which 
only  three  out  of  four  assignees  joined,  and  a  similar 
objection  being  taken,  Lord  Etlenborough  C  J.  said, 
''  Assuming  it  to  be  well  founded,  and  we  think  it  so, 
it  has  only  the  effect  of  precluding  the  plaintiffs,  who 
are  three  out  of  the  four  assignees,  in  whom  the  pro- 
perty of  the  ship  originally  was  vested,  from  recovering 
more  than  their  three-fourth  parts  in  value  of  the  pro- 
perty in  question.  For,  it  is  now  too  well  settled,  to  be 
any  longer  disputed  in  a  court  of  law,  that  the  defend- 
ant can  only  avail  himself  of  an  objection  of  this  sort, 
viz.  that  all  the  several  part  owners  in  a  chattel  have 
not  joined  in  an  action  of  trespass  or  of  tort  brought  in 
respect  to  it  by  plea  in  abatement.''  Upon  the  same 
principle  this  case  does  not  come  within  the  ordinary 


(a)  6  EmL  Kep.  40f . 
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rule  which  applies  where  executors  declare  without  ISIfl. 
beine  all  joined  in  the  action.  The  Chief  Justice  at  the  «,  *"** 
trial  certainly  asked  whether  the  averment  in  this  dicla*  ««Mt 
ration  could  be  established  by  the  evidence  upon  any 
decided  authority.  Expecting  that  it  might  be  brought 
to  correspond  with  the  principle  of  the  case  of  execu- 
torsy  it  was  contended  on  that  occasion,  that  the  objec- 
tion taken  to  the  declaration  was  not  available;  but 
upon  consideration  it  must  be  acknowledged  that  it 
does  not  fall  within  that  principle,  because  the  implied 
piomises  would  be  to  all  the  assignees,  whereas  the 
promises  averred  in  the  declaration  are  only  to  two  of 
them.  Probably,  however,  the  Court  would  think  that 
what  18  said  in  a  Note  of  Serjeant  Williams,  in  his  edi- 
tion of  Saundertfs  Reports  (a),  is  not  inapplicable  to  the 
present  case.  What  he  says  is  this  :  '^  With  respect  to 
contracts  not  under  seal,  whether  in  writing  or  by  parol, 
a  distinction  has  been  taken  between  aciians  ofasiumprii 
and  actiom  of  tort ;  in  the  former  case,  if  one  only  of 
several  persons  who  ought  to  join  bring  the  action,  the 
defendant  may  take  advantage  of  it  on  non  assumpsii, 
but  in  the  latter  he  must  plead  it  in  abatement.  And 
this  distinction  is  universally  adopted.  However,  it 
may  not  be  improper  to  observe  as  to  asiumpsit  by  one 
only,  that  at  the  time  when  most  of  the  cases  upon  this 
subject  were  decided,  the  same  rule  extended  as  well  to 
defendants  as  to  plaintiffs.  The  rule  in  both  cases  was 
founded  upon  the  same  reason  that  the  contract  proved 
was  not  the  same  with  that  in  the  declaration.  But  as 
soon  as  it  was  decided  in  the  case  of  Rice  v.  Sktite{b), 
and  the  other  cases  which  followed  it,  that  leaving  out 
oneof  the  joint  contractors  did  not  vary  the  contract, 
one  would  have  thought  that  the  same  principle  would 
be  applied  to  the  case  of  persons  with  whom  the  con- 


(•)  1  Smmd,  Rep.  by  Seij.  WiUkmt,  4th  ecL  S91  g.  Mte  S. 
(ft)  5  Ban,  S61t.    3  B(a.  R.  947. 
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1810.        tMct  was  H&aile.    If  tkft  oootract  be.  still  the  auBt,  oot- 
"  witbstaiulkig  one  of  th«  pcnoDs  who  ongkt  to  be  made 

^iamf  eo-defenda&t  is  omitted,  upon  wkat  principle  is  it  that  the 
COBtraci  is  Bot  the  aame^  if  one  of  the  persons  who  ought 
lo  ^  co-plaintiff  he  omitted?  Perhaps  it  may  be  objected, 
that  by  thia  means  the  plaintiff  and  the  de£endant  are 
not  upon  equal  tenns;  that  in  an  action  against  one  only, 
he  necessarily  knows  all  the  persons  liable ;  but  in  an 
action  by  one  only,  the  defendant  may  often  not  knoHr 
nor  be  able  to  know,  wl^at  persons  ought  to  join.  But 
in  answer  to  this,,  it  should  always  be  remembered  tba| 
the  rule  is  founded  apon  the  supposed  variance  between 
the  contract  pioved  and  the  contract  laid,  and  not  upon 
any  inconvenience  or  convenience  to  the  parties.  As  to 
the  knowing  of  the  person^,  the  o^aes  above  referred  to, 
respecting  drfmdantty  have  decided  that  this  ciiicum-t 
stance  is  immaterial ;  and  as  to  the  conveni^ice  or  io^ 
convenience  of  the  thing,  it  should  seeni  more  con* 
venient  that  the  parties  shouki,  after  issue  joined^ 
proceed  upon  the  merits,  than  that  the  defendant 
should  be  aHowed  to  nonsuit  the  plaintiff  upon  a  mere 
matter  of  form.  Iftowever  tlpe  settled  distinction  is,  as 
I  have  before  mentioned,  and  it  mus^  bit  l^  ta  tie  ape* 
ration  of  time,  and  the  same  good  sense  as  at  last  pr^ 
vailed  iu  Riob  v.  Shutb,  respectit^  defkndants,  to  do 
awaif  a  distinction  which  seems  to  me  to  have  no  prsincipU 
for  its  foundation.**'  It  is  to  be  feared  that  that  period 
has  not  yet  arrived,  and  it  is  probable  that  this  learned 
person  did  not  know  how  much  he  had  to  contend  with. 

Abbott  C.  J.  I  have  a  great  respect  for  that 
learned  writer,  aqd  no  man  entertains  more  respect  for 
his  opinions  thim  I  do,  but  I  tluok  that  there  is  vecy 
'great  reason  for  the  distinction  which  he.  seems  to  con- 
tend against.  The  plaintiff  knows  or  ought  to  know 
who  are  his  pwa  partners  in  a  traasa^^n,  biU  be  may 
not  be  able  to  ascertain  how  many  persons  are  liable 
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^* 


to,  be  ^^eA  JoioUj^ ;.  cw>»equeutlj>  the  omi^sm^  q. 
p^rtj  wh9  oiigj^t  ta  bay^.  heeo  a.  corpl^i^itiff  i^  «,  gro|^ 
of  nonsuit;  bat  the  omission  to  make  a  party  a  defepji. 
ant  can  only  be  taken  advantage  of  by  plea  in  abate* 
ment.    I  think  this  dc^l^ifftt^n.  ii|  clearly  bM« 

Batlby  J.  I  am  of  the  moK^  opinion.  The  dec^v? 
latipn  in  this  case  is  fouo^d  entir^y  W^  P^^sfM  tq 
tiie,^gQ/ees«  ^i^d  tb)sre£w^  they  99g^t  ^^.  to,  join. 

HoLKOTO  J.  In  the  case  of  bonds.or  deeds,  it  has 
been  held,  that  the  obligees  or  covenantees,  if  alive, 
ought  to  join  in  the  action,  and  if  dead  that  fact  should 
be  averred  in  the  d^cl^tic>9..(a). 

Best  J.  concurred  in  the  ppinioi^  9f  tba  otb^ 
Judges. 

Rul^  refijscd. 

(9),  5  Rep.  18.  b.  S^npV^^'^ 


hf  BaelCqvkt. — CtiVhMvagakMScoTT  and  Wife,  f"^"^ 

IN  this  case  b^ilajb}^  pifoc^ss  had  b^en  i«3ued  agaiois^  inactkmagaiust 

the  husbapd  and  hi»  wife  for  the  debt  of  the  wife  wife,  when  the 
befor?  marriage ;  and  the  husband  ojjy  ^a^s  arrested.  h^t!^^!t. 
%ui  w.M  iM>,w  in  cuatody .  ^'  ^  ™*y  j"»" 

"^  my  for  him  only 

on  his  filing  oom- 

Chitty,  iftoved  to  justify  bail  for  libe  hu^bftad  oo^y^  ^ 
which  was  oppoaied  by  The$9igiry  on  the  ground  that  in 
an  action  against  husband  and  in^ife  where  the  hu^jban^ 
only  jfi  ajff&t/^  he  sbali  put  iu  special  bail  for  his.  wife 
aa  weli  as  himself,  according  to  the  note  on  rule  Exist. 
5  Geo.  2-  But  Chitty^  submitted  that;  it  ^^,8  gnly  ^eceaiT 
^^17  to  pif I  in  speoial  bail  fof  busbaad  and  wifa  whem 
both  are  arrested,  according  to  the  practice  laid  down 


w 
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1819. 

COVLION 

Scott. 


in  Crookt  v.  Fry  and  wife,  1  Bam.  and  Aid.  Rep.  165. 
and  in  the  present  case  the  husband  alone  had  been 
arrested. 

« 

Best  J.  said  that  he  would  consult  the  other  Judges; 
and  afterwards  in  full  Court  stated  that  it  was  sufficient 
for  the  bail  to  justify  for  the  husband  only,  but  that  he 
must  file  common  bail  for  his  wife,  .and  that  the  rule 
for  the  allowance  of  bail  must  be  drawn  up  condi- 
tionally accordingly. 


jM.SOCh. 


Rufford's  Bail. 


Time  not  al-        TJ/^ALFORD  moved  in  this  case  for  leave  to  amend 
niraoiiierb'^^  the  notice  of  bail,  by  altering  the  name  of  one  of 

r^^/i^r     ^^^  ^^  ^^^^  Appleby  to  Uppleby,  the  lattgr  being  the 
by  habeas  right  name.    But  the  Court  being  informed  that  the 

corpas.(a;  ^.  ^  ^^  1^^  habeas  corpus,  and  as  the  habeas  corpus 


(c),Ia  eaae  of  b«l  by  h^bem  earpui,  or  writ  of  error,  tine  to  justify  is  not 
in  genera]  allowed  for  amending  a  defect  in  the  notice  of  boil,  &c  on  aeooont 
of  the  delay.  Ttdd,  6th  ed.  969.  Damy*$  bail  upon  halfetts  eorpu,  HU,  T, 
tSd  Jtau  1817.  £.  Lowes  in  sapport  of  bail.  F.  Lawa  in  opposition.  Per 
XMntt  J.  The  description  of  bail  as  a  geuUenun,  when  it  appears  lie  has  re- 
cently been  a  butcher  and  is  alwnt  to  set  upagun  in  that  trader  is  insnfli- 
dent,  and  though  the  bail  have  been  foond,  jet  the  objection  is  not  aided. 
And  as  the  bail  are  on  a  habea$  anyut,  dmc  cannot  be  gnmted.  Wm4 
Y.Jthaam,  mthe  BaU  Court.  Mick  T.  6th  Nm.  1818.  Conm.  Hdngd  J. 
Notice  of  bail  and  justificstion  was  served  at  a.quarter  before  eight  on  the 
4tb  of  Nifvember,  by  putting  through  the  door  of  the  office  of  the  phuntiff'a 
attorney,  and  the  affidavit  of  the  service  of  notice  of  justification  stated  this 
fact,  and  that  the  defendant's  attorney  on  the  next  day  applied  to  the  plain* 
tiff's  attorney  to  acknowledge  the  receipt  of  the  notice,  bat  that  the  latter 
refused  to  admit  the  same,  whereupon  defeodaqt's  attorney  served  anotiier 
notice  for  thisday ;  bnt  the  second  notice  bemg  served  too  late,  CU%  movod. 
for  time,  but  Mr.  Jostioe  Hotnyd  ruled,  that  as  this  was  a  case  of  bail  on 
habea$  eorput,  no  time  could  be  given.  AtJan^  bail  in  error,  JSoter  Term, 
4praiai5.  £^pm«Me  moved  for  time  to  justify  the  bpil,  bnt  per  ^eyfay  J. 
time  is  never  allowed  to  justify  bail  in  error. 
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was  Dot  annexed  to  the  bail-piece,  said  that  the  prao-  1819. 

tice  was  not  to  allow  time  to  amend  iireeularity  in  ~'— 

saoh  case.  Bail. 


SAUNd£]i9  8  Bail.  satmd^: 

JmL  SOth. 

'^HE  affidavit  of  service  of  notice  of  justiBcation  in  Strrioeoriwtiot 
this  case  only  stated  that  the  notice  was  "  left  at  f  J«^?c«ti« 

•'  by  IcAving  it  at 

the  chambers  of  the  plaintiff's  attorney  by  patting  it  chaabciBof 
into  the  letter-box,  no  person  being  there  to  receive  it.**  ney  is  ImhL(c) 

Botiftlieplria. 

tiff's  attwiMy 

Best  J.    The  notice  mast  be  served  upon  some  per-  J~  *fSuIS"tiMi 

son  in  the  office  of  the  attorney,  and  the  objection  receipt/SitwUi 
cannot  be  cured  without  an  acknowledgment  that  it  '^ 

was  received. 


(•)  See  the  next  case.  Tlie  rule  of  K.  B  flU.  T.  8  G«.  S.  directs  that 
an  alphabetScal  book  shall  be  kept  in  die  Master's  aflce  in  K.  B.  Walk»  to 
be  inspected  without  fee ;  and  that  every  attorney  practishig  in  tills  Court, 
and  Kflding  in  Londsii  or  Wtttmmltr,  or  within  ten  miles,  shall  enter  hb 
name  and  place  of  abode,  or  other  proper  place  in  Lomdon.  or  WatmrntUr, 
where  he  may  be  serred  with  notices,  £cc.  and  tlut  notices,  Uc.  which  do  not 
reqinre  a  penonal  serrioe  shall  be  deemed  suiBcitoiiy  served  on  such  attor- 
■ej  if  a  oopj  be  left  at  the  place  lastly  entered  in  the  book  with  mnif  pertm 
roMlart  at  or  hthiigmg  to  tudi  place,  and  that  if  the  attorney  neglect  to  make 
the  entry,  then  fixing  up  tiie  notice  in  the  Master's  office  shall  be  deemed 
sufident  serf  ice.  By  rale  M.  7.  41  Geo.  3.  K.  B.  it  is  ordered  tibat  no  ntles» 
offden,  or  notices  in  any  cause  or  matter  depending  in  this  Court  simll  be 
served,  or  any  proceedings  or  pleading*  delivered  or  served  later  than  ten 
o'clock  at  night,  and  that  any  service  or  delivery  thereof  after  timt  hour 
Aall  be  noil  and  void.  1  £a«.  iSt.  Tidd,  dth  ed.  6t.  In  C.  K  services 
most  be  mde  before  nine  o'clock.  ClupeU  v.  Parker,  t  Tmmt.  48.  S  TmaU. 
t34.    Arremmiih  v.  Ingle, 

Qi)  Btiley  v.  Davy.  In  Ball  Court,  6th  Nmf.  1S18.  Notice  of  bail  was 
served  in  due  time  by  leaving  it  at  tlie  office  of  phintilTs  attorney,  who  rs- 
toned  it  the  next  day  in  a  letter,  saying,  that  lie  should  not  accept  the 
nodoe  becaose  he  had  taken  an  assignment  of  the  bail  bond ;  but  the  letter 
did  not  state  the  time  when  the  notice  was  received.  GUtty  submitted  that 
tiilB  was  aMffident  acknowledgment  to  render  the  service  of  the  notice  suf- 
,',  ted  Mr.  JastieelUrpyd  ruled  aooordingly,  and  the 
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^Sttwd^,  FowLER^s  Bail. 

J(0i.  doih. 


Notice  of  thQ  nnHE  notice  of  jottiftca^on  of  the  biiil  in  this  case,  by 

iiUimistbe  wi-  original,  was  served  at  a  quarter  past  nine  o'clock 

J^'^^^J^  ItfBt  night  at  the  chambers  of  the  plaintiff's  attonicyi 

tiAMinieT,  but  the  doof  being  shut,  and  no  persoft  therein,  it  wat^ 

or 'soute  tJtenL  tit      ^  ^  •    ,     .t      i  « 

Krvrftitifilib      P^^  i<^  we  letter-box. 

daVft  tet  ttie 

**J^™»|*J*  Campbell  moved  to  justify  the  bail  under  such  a 
thatOieiMCio^  uotice,  which  he  contended  he  might  do,  for  by  the 
k^d^k^*^  IMTtfctide  of  this  Court  the  defendant  had  till  10  o'clock 
w^S***^     al  night  to  serve  his  ttotice.    It  wm  the  duty  of  the 

plaintiff's  attorney  to  keep  his  chambers  opisn  nntil  that 
hour,  and  therefore  he  submitted  that  putting  the  notice 
into  the  letter-box  was  equivalent  to  a  personal  service. 
These  Veife  only  bail  6lF  'trhom  the  plaintiff^  attohiey 
had  hsA  former  notice,  tf  the  defendant  was  not 
allowed  to  justify  hn  bail  under  these  citctimslaRCefl^ 
h&viDg  done  every  thing  that  the  f)ractice  of  th6  Cdtrtt 
required  him  to  do,  it  would  be  imposing  upon  him  a 
ntry  ^great  hardship ;  Kbr  tfaiK  plaintiff's  fLttoraey  might 
shut  up  his  chambers  the  whole  dajr,  and  it  would  \>i 
iiBpossiUe  therefore  to  prove  |>er8onal  service.  He 
coriftssed  hhkt  he  *a  tidt  Want  titne,  but  it  Was  fit  *« 
the  practice  of  the  Court  should  be  settled  one  way  or 
the  otUer* 

BssT  J.  having  inquired  of  the  Master  what  the 
practice  was  in  such  'case»,  «aid-^it  itrikes  me  tfa4t  this 
service  ought  lo  suffice,  but  I  find  that  \he  u^^a]  practid^ 
is  to  |;ive  finther  time  in  such  cases  to  setve  fresh 

(a)  See  the  hit  Cete  aod  note. 
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notice  in  more  seasonable  hours  of  business;  and  as        18f9* 
you  say  you  do  not  want  time,  that  is  an  additional  «    ^T^ 
argument  for  requiring  fresh  notice.    I  am  afraid  I 
cannot  allow  th6  bail  to  justify. 


HALL  8   BaIL*  SaM^ 

XkAih  by  a^davit.    tt  appeared  by  the  affidavit  that  j^  ttiMpflii 
the  service  of  the  notice  o^ justification  was  by  leav-  ■"*,^|*^™^ 

i_  to  OOtlal  AS* 

ing  it  at  the  chambers  of  the  plaintifrs  attorneys,  ho  kmwiedipneiit^ 
person  being  therein,  and  that  the  deponent  had  two  b«U-pie«Tiot 
days  afterguards  called  at  the  attorneys^  chambers  for  !^****^*^ 
an  aclcowledgment  of  the  notice,  but  was  unahle  to  oh-  cuae  imgnkr ; 
tain  any  Information  upon  the  subject.     Ckiiiy  moved  wUl  give  time  to 
to  justify  the  bail  under  these  circiinis'tances,  submit-  """^^'W 
ting  that  the  service  was  sumcient. 

Best  !F.  however  held  it  bad;  and  the  Ma&ter  hav- 
ing suggested  another  objection,  viz.  that  the  bait- 
piece  was  not  entitled  of  the  Court  or  in  the  cause,  th^ 
bail  were  hot  permitted  to  justify,  but  a  week's  time  16 
serve  fresh  notice  and  prepare  a  fresh  oail-piece  w&'i 
given,  the  proceedings  having  been  sent  up  from  Kot* 
tingham. 


(a)  fbe  bail-piece  ii  nude  cmt  by  tike  A^etidtAifi  adoibey,  tltA  MaipA 
Hitfh  *  iaif  cfo^  tteittp,  59  €to.  S.  e.  t84L  iKbed.  put  t.  t&d  iImU  I» 
eriUtled  ti  Uie  Court  and  Terfki,  (TW,  6th  ed.  255.)  and  state  the  county  into 
wluch  the  writ  issued.  Smith  ▼.  MilUr,  IT.^.96.  The^kik^w,  Sihitk, 
SM.iS,  5Sf .  ft&'d  the  niAiift'of  the  p4rl!«s,  (6gMc^  ^Htti  Yhe  niiufestrnd  «^ 
diljons  of  the  bail,  and  the  sum  sworn  to,  and  tibe  day  it  was  taken,  and  the 
pcfSDD  bribre  whom  it  was  atkuowledgcd.  TWs  Foras,  4th  ed.  lit.  But 
if  baiJ  be  put  in  in  the  county  where  the  defendant  is  arrested  upon  a  toCa- 
Maotpiftf,  it  h  not  a  ftvffily  if  fte  (iouAty  ^M»o«  the  fMMuMi  ifttued  ap- 
pear in  the  marpn  of  Ae  MII-IjMc^.  Thfe  JB^  t.  Skei^  if  MlMMm, 
3  M.  of  A  55t. 
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1819* 


Satwriay, 
Jaii.d(Hb. 


Applicatioii 
a^unst  defend- 
•nft  •ttorne J 
Ibr  ootfs  of  op- 
posing bail 
changed  yexa- 
tioiiaW.— Re- 
ferred to  the 
r.(») 


Steer  v.  Smith,  (a) 

y^NDREWS  moved  for  a  rule  calling  upon  the  de- 
fendant's attorney  to  shew  cause  why  he  should  not 
pay  the  plaintiff's  attorney  the  costs  of  former  opposi- 
tions to  bail  under  the  following  vexatious  circum- 
stances. The  action  had  been  brought  in  the  Mayor's 
Courts  and  was  removed  into  K.  B.  In  the  vacation 
notice  of  bail  was  given  to  justify  before  Best  J.  at 
chambers,  but  his  Lordship  was  of  opinion,  that  under 
the  statute  43  Geo.  3.  c.  46.  he  had  no  authority  to 
take  the  bail.  Notwithstanding  this  decision,  the  de- 
fendant's attorney  gave  two  other  notices  in  vacation  of 
the  same  bail  to  justify  before  other  Judges  of  this 
Court  at  chambers,  when  the  plaintiff^s  attorney  again 
attended,  and  the  bail  were  rejected  on  the  same 
ground.  .  The  plaintiff's  attorney  then  received  another 
notice  for  the  justification  of  the  same  bail  for  /the  first 
day  of  Term,  but'the  bail  did  not  come  up  on  that  day, 
although  the  plaintiflTs  attorney  had  instructed  counsel 
to  oppose.  A  fresh  notice  of  the  same  bail  was  then 
served  for  the  third  day  of  the  Term,  when  the  bail 
did  attend.  Before  they  were  permitted  to  justify, 
application  was  made  to  Holroy,d  J.  who  sat  in  the 
Bail  Court,  for  the  costs  occasioned  by  these  repeated 
notices ;  his  Lordship  however  said  he  bad  no  autho- 
rity to  grant  such  an  application,  but  suggested  that  the 
better  course  was  to  move  the  Court  against  the  attor- 


(a)  This  caw  came  before  the  Coort  on  a  former  day,  see  ante  44,  on 
.which  occasion  the  pr^wnt  application  was  suggested. 

(5)  Vide  HuUodei  Law  of  Costs,  Sd  ed.  4S5.  3  Tmnt.  49«.  S  Burr. 
654.  4  7.  fi.  371.  Tidd,  6th  ed.  78.  as  to  the  Ikbifity  of  an  attomej  to 
pay  costs  to  the  oppoaite  party  for  Texattoui  oooduct. 


Smith. 


IN  THS  Fifty-ninth  Yeah  op  GEORGE  III.  81 

ney  for  vexatious  proceedings;  and  under  that  sug-        18 19. 
gestion  this  application  was  now  made.  r*~ 

Best  J.  said  he  bad  some  doabts  whether  the  motion 
was  tenable,  but  as  he  understood  that  his  Brother 
Holroyd  was  iavourable  to  it,  he  should  grant  a  rule  to 
shew  cause. — And  afterwards  on  shewing  cause,  the 
mauer  was  ordered  bj  the  Court  to  be  referred  to  the 
Master. 


In  Bail  Court.— Wheeler  v.  Ranun.        |f«*y. 

•  FA,  lit 

fjHITl^Y  moved   to  justify  bail  in   behalf  of  the  Thongiktwoiw. 
defendant   In  this  cause  two  notices  had  been  given  w^uf[^^J]^ 
by  two  different  attorneys,  one  on  behalf  of  the  defend-  •S?*y'  ^^^^ 

^  ^  different  wli 

ant,  and  the  other  for  the  sheriff.  ofbaU,  and 

baUpatinbY 
tiieiheriff 

jE.  Lawtt  opposed  the  justification  of  the  bail  put  in  VMSwTtiSde- 

by  the  defendant^  on  account  of  the  uncertainty  occa*-  fendaatiscD. 

sioned  by  the  two  different  notices,  and  on  the  ground  bdi  joidfy  nd 

that  the  bail  put  in  by  the  sheriff  had  already  this  mom-  ^"^^ 
ing  jnstified,and  therefore  the  bail  of  the  defendant  could 
not  be  allowed  to  justify,  for  there  could  not  be  two 
allowances  of  bail. 

Bayley  J.  There  is  no  objection  to  the  justifi- 
cation of  these  bail  on  that  ground.  In  point  of  fact, 
it  is  no  uncommon  thing  that  notice  of  the  justification 
of  bail  should  be  given  by  different  persons.  There  are 
many  different  persons  interested  that  bail  should  be 
put  in— the  defendant  is  interested,  the  bail  to  the  she- 
riff are  interested,  and  the  sheriff  himself  is  interested ; 
and  therefore  it  very  often  happens  that  yon  receive 
notice  of  bail  from  two  different  persons.  If  the  defend-^ 
ant's  bail  were  not  allowed  to  justify,  the  consequence 
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tUOBUt 


woulfl  \^f^  fl^L^  tl^  9^^ff'0  b^  mght  jiamedi^y  rea- 
der tbe  defendant^  np^wUh^tftodifjg  ^  wighj  ^p  f ^y 
to  perfect  bail,  and  who  would  not  render  liim.  There 
nftmfc  bPWfiv^,  l^  w  affi<tevi|  tb^t  the  b^  were  ^X  in 
l>y  Jb?  flefeftd^^,  ^fw  producing  ijfhipb,  an4  thp  h^\ 
jl^tiftripg,  tbp  Pijfi  fPF  *s  al)qwap/?s  w»rt  1)§  ^rj^jrp  pp 
fQf  puc)|  b^l  mmi  of  Jbf  sfj^f  8  byl.  Tbji  ^§?  dpsfl 
a«SPf  AiRg^y  4*TO«  rt^e  ftttipg  of  jfee  Cp»rt. 


Monday, 
Fe6. 1st. 


A  person  odm 
reused  iM  baij 
cutooC  Aflxf- 
waFds  ti(ec^9ie 

his  cifcam- 
staofiei  may 
bmve  cbui«d. 


Snell's  Bail. 

« 

IT  was  in  this  case  objected  that  Moore,  one  of  the 
bail,  bad  beeniejected  before  Lord  £|.]«Bif9aB,QVG|| 
<SLtlif  ilikof  March  lSl$,  aniin  (Wrt  oa  dif  SOth 
of  Jioy  IB  thfi  same  year;  aqd  wbicb  W0#  e^biblidl^^ 
by  production  of  the  book  m  which  tbe  oame^  Qi  in- 
jected bail  are  entered.  And  tbe  facts  were  not  dis- 
puted* 


CafffMly  lA  auppoct  of  the  bail,  ask^  hm  o^i: 
wliat  curcumatances  he  had  been  sejected.  Tbe  beJt 
said,  he  kad  beeo  rejected  sioc  yeara  ago  oft  Mcoiuit  pf 
ioiofficienoy  of  property,  bi)t  thai  since  them  he  h^ 
acquired  much  more  than  double  the. sum  for  wbidi. ktt 
proposed  to  become  bail.    But  per 


Baylby  |.^  If  b«il  b|M  been  4iii€e  rejected  and 
eateeed  in  ^be  rejected  book,  it  is  an  established  rqle 
diat  ilie  citcumstapces  sader  wluch  the  cejectioft  took 
place  oaaoot  on  a  sobsequeot  occasion  li^  inquiced  into» 
and  tbe  party  afterw^s  continues  iacompetenl  to  be* 
eome  bea^l. 
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Ftb,  1st 

^OIJNSEL  was  instri^^ted  to  oppose  this  bailj^  but  OppoiatipDof 
mistating  the  Dam(e  when  called  py^ry  did  not  op-  foK  jostifio^ 
pose  whep  they  came  to  justify  j  but  instantly  after  they  ^  ^ti^ 
had  bpen  sworn  and  had  justified,  the  Counsel  staled  !"  iwtoppodng 

-  .  '       .       ,  __  .     .  M   -  /      •  'in  tine,  will  not 

his  n^istake.     But  per  be  a  growid  for 

eumiiittioii.  (•) 

Batl^y  J.  The.  rule  is  established^  tl^at  oppo^itioi^ 
comes  too  late  after  the  bail  h^ve  jiistified^  and  it  is  npt 
in  my  power  to  admit  you  to  examine  the  bail. 

(a)  BmAmi  t.  irUftMi,  5  TmaU.  666.    If  bail  justify  withoiit  tbc  obtenra^ 
tionaCooand  initnicted  tooppofe  them,  the  Court  fvitt  aot  raqiira  tbfn  to 

oome  op  again,  nor  can  we  ask  a  bail  whether  he  has  I^b  ^tr  of  perjifr^ 
day. 


Fdhltit. 

'TVRTOV  nM>ved  for  a  rale  to  shew  eanse  why  The  statute 

the  bail  bond  in  this  case  should  not  be  d^vered  takes  away  the 
up  to  b«  caoc^ed^  wd  wby  th«  deCandbutf  iboiikl  aU  ^^j^~^ 

▼anti  of  peers, 
thoqgli  npcfifiiilj  e«lp^y<d  about  their  persopa  and  estates,  andthnefoM  tke  Court  refused 
to  disch^m  defr»dai|t  up^n  comifiun  ba^  whp  vas  ^p|oy^  a#  a  suKr^yof  o»  the  estate  of  a 
r.(a) 


(a)  Before  the  paa^ip^of  th^;  IQ  Gfo.  SL  ^  4ip.  th«  mm^  9$  pecffi  Mr 
cesfprilj  eip|^9jed  9^^  their  p^fOW  f»4  «t?it|88  qq/ai^  dq|  b«  ar«r|gSQ^ 
Biv^w.  Qnmn,  1  ^od.  Xif.  Jp^  Ch0r  v.  IMWf*  t  ^i^  ^i^P-  SS^^  t>^ 
Court  of  ^.  B.  rejEosed  to  <^is;;hargp  a  perim  op  oowraoo  bail  vbo  dsimfdi 
hu  printed  as  a  j^punekeep^r  ifi  the  sefvip^  of  Xiocd  Wi^iim$kh  d»  BW^  QP 
the  ^oqpd  t^t  i^  did  qo^  vpeaf  t^t  the  dufapd^nt  wai  nepeimjy  em* 
ploy«l  ^bonf  his  Lordship.'s  e«^»tc;  aii4  the  Coort  t^kft^  to  U»e  ord^T  oC 
the  Hopie  of  :^eera  ojT  the  98th  J^nc  XUS.  which  they  woiMeied  to  b*  t^ 
aedara%)n  bjT  tl^  ^s  th««9elT«r  Qf  t^  «ctHil  of  their  (^W  ppv^HlSf 

o  2 


W  CASES  IN  HILARY  TERM 

^^*9.        be  discharged  on  filing  common  bail,  upon  an  affidavit 
CoiriiBLLT      which  stated  that  the  defendant  was  a  surveyor,  and 

^j^        had  been  for  a  considerable  time  past  employed  in  cut- 
ting a  canal  on  the  estate  of  Lord  Hawke,  a  peer  of  par- 
liament, and  by  virtue  of  such  employment  was  enti- 
tled to  privilege  from  arrest.     It  was  well  known  that 
the  House  of  Lords,  on  the  first  day  of  every  session 
of  parliament,  issued  an  order  in  pursuance  of  the  claim 
made  in  former  times,  for  granting  protection  from 
arrest,  not  only  to  the  members  themselves,  but  to 
their  menial  servants  and  other  persons  necessarily  em- 
ployed about  their  persons  and  estates.    The  defendant 
in  the  present  case,  though   not  a  menial  servant,  yet 
was  necessarily  and  properly  employed  in  the  manage- 
ment of  an  estate  of  a  peer  in  parliament,  and  upon 
that  principle  was  entitled  to  his  privilege.    He  was  not 
aware  of  any  case  which  decided  that  a  person  so  situ- 
ated  was  entitled  to  privilege  from  arrest ;  but  as  the 
affidavit  stated  positively  tl^at  this  person  was  neces- 
sarily and  properly    employed   in    the    management 
of  the  property  of  Lord  Hawke,  the  Court  will  con- 
sider  him  entitled  to  the  benefit  of  the  motion  now 
made.     It  was  true    that  the   10th  Geo.  3.  c.  50,  had 
been  passed  for  the  purpose  of  luniting  this  privUege 


■ad  M  tU  dflftndttit  did  aol  Imng  hiscuewhlini  the  terms  of  that  onler, 
the  Court  refued  to  discharge  him  on  raotioii,  hut  gare  no  oplnioo  whether 
be  was  entitled  to  the  privilege  he  churned.    And  see  f  SbtL  1065.    Hie 
lOGe0.S.  c.  50.  tec.  1.  enacts,  that  after  the  t4th  daj  of  Jme  1770,  anj 
penons  may  at  anj  tune  commence  and  prosecute  any  action  or  suit  faia 
court  of  record  or  court  of  equity  or  adminJt^,  and  b  aU  caves  matri- 
monial and  testamentary,  in  any  court  having  cognisance  of  causes  matri- 
mrtlial  and  testamentary,  against  any  peer  or  lord  of  Parliament  of  Ore$t 
Briimn,  or  members  of  the  house  of  commons,  or  ^osiit  their  army^thdt 
"•awi  or  rtJker  scrtwtfi,  or  any  other  person  entitled  to  the  privilege  of  Piuw 
liament  of  OfwtfBritom;  and  no  such  action,  suit,  or  other  process  or  pro- 
ceedfag,  shall  at  any  time  be  impeached,  stayed,  or  delayed,  under  colour 
or  pretence  of  privilege  of  Parliament    The  second  section  of  the  act  pro- 
Tides  that  it  shall  not  extend  to  subject  the  persons  of  members  of  the  house 
of  commons  for  the  time  bebg  to  be  arrested  or  imprisoned  upon  any  such 
wit  or  prooeeduigB.    Vide  7VW.  6th  ed.  199.    I>9.  K.  a  8di  ed.  If0« 
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with  respect  to  menial  servants ;  but  the  Court  would  1819- 
hardly  construe  that  act  to  extend  to  a  person  in  the 
situation  of  the  defendant.  It  was  however  his  duty  to 
state,  that  in  the  second  clause  of  that  act  no  mention 
was  made  of  the  servants  of  members  of  parliament  in 
protecting  the  members  themselves  from  arrest.  In  the 
case  oiBartlett  v.  Hebbes  (a),  this  point  was  incidentally 
mentioned  in  argument,  but  the  Court  did  not  deliver 
its  judgment  upon  it. 

Abbott  C.  J.  Though  it  was  formerly  held  that 
the  servants  of  peers  necessarily  employed  about  their 
persons  and  estates  could  not  be  arrested,  yet  this  privi- 
lege has  been  taken  away  by  the  10th  Geo.  3.  c.  50.  I 
know  of  no  case  since  that  statute  in  which  this  privi- 
lege has  been  extended  to  the  menial  servants  of  peers 
of  parliament,  or  to  persons  in  the  situation  of  this 
defendant ;  and  therefore,  unless  some  authority  is  cited, 
we  cannot  grant  this  application. 

Rule  refused. 

(•}  5  T.  A.  66r. 


Fairman  v.  Ives. 


Feb.  lit 


IN  this  case,  a  rule  for  a  special  jury  having  been  The phintiir 

obtained,  a  pannel  was  struck  in  the  usual  tfburse  il^detiie imcU 
of  business  by  the  sheriff.  ijry  P^*^ 

*^  toe  grouiMl  UiK 

twcnty-sz  of  the  penons  nuiied  tberdn  were  retail  tradctment  sod  therefore  not  entitled  to 
the  addhioD  of  csqaire.  Held  that  as  the  affidavit  did  not  uegatiTe  the  qualUieation  of  the 
jaron  excepted  t^  the  Court  could  not  interfere,  (a) 


(a)  The  method  of  striking  a  special  jury  is  for  the  sheriff  to  attend  the 
Master  with  hit  hook  of  freeholders,  at  the  time  appointed  for  that  purpose 
hj  the  Matter,  who  it  to  (pve  notice  to  the  attorneys  on  hoth  sides  to  he  pre- 
leoty  and  the  Master  then  makes  out  a  list  of  forty-eiigli^  persons  from  the 
freeholders^  hook,  out  of  whom  each  party  is  at  liberty  to  strike  out  twelve, 


•6  GASfeS  iH  HILARY  TERM 

l^XQ^  Tbi  plkitttiff  now  ftppHed  in  p^i^on  for  a  hlle  to 

shei^  cause  why  die  special  jury  pannel  so  found  should 
h6t  be  det  fside  ^nd  &  ne#  pefnnd  struck,  on  tike  ground 
that  the  4B  ^rsons  named  in  the  fortUbir  #ere  not  pro* 
perly  entitled  to  the  addition  of  Esquire.  Tht  affldli- 
^it  iipon  which  the  motion  Was  made  stated,  that  tHe 
de{ibntnthad  tfinc^  tfie  d^ecidl  jury  were  strubk  ihquited 
into  the  condition  and  cirbtmlstanced  of  the  persons 
named  in  the  pannel,  and  that  out  of  the  48  tUerem 
described  as  Esquires,  26  were  carrying  on  different 
trades  tA  retail  sdiopkde^eri,  or  ^ere  engaged  ih  other 
occupations  wfaibh  iisailefed  them  froni  their  situation 
tod  habi^  of  life  whblly  udfit  to  §ft  as  special  jurofs 
and  tiy  the  dubjfect  bf  the  (iresent  action. 

AbAott  C.  J.  There  does  not  seem  to  me  to  be  any 
ground  laid  before  th^  Court  npdn  this  affidavit  to  jus- 
tify us  in  grantibg  thid  Application.  The  usual  practice 
in  striking  special  juries  Is  for  the  sheriff'  to  tiike  iNe 
freeholders'  Book  and  select  those  persons  against 


and  the  renuuniDg  twent j-four  we  sammoned  and  retnined  b j  the  sheriff. 
Bttl  Ni.  Pri.  504,  5.  Ra  ▼.  Woder,  1  3,9^  Aid.  195.  TM,  6  ed.  858. 
Imp.  K.  B.  8tfa  ed.  578.  B  j  rale  of  K.  B.  Trm.  8  W.  5.  reg.  t.  it  is  ordered 
that  on  a  reference  by  Ufe  Coiirt  to  the  9tttaS&^  to  retnm  any  jwy ,  or  to 
nominate  forty-eight  sufficient  jurors  (to  try  any  issue  here  at  the  bar)  in  the 
presence  of  the  attorneys  of  both  parties,  if  the  attorney  of  one  side  shall 
Ititktf  d¥EMi  tb  af^peti  httott  the  ftkid  Socondtey  it  tfie  titte  by  him  Ap- 
pointed  for  the  Baaittg  of  the  jurors  aforesaid,  or  to  strike  oilt  twelve  of  either 
part ;  in  such  case  the  said  Secondary  shall  name  the  jury  aforesaid  in  tho 
absence  of  the  attorney  who  shall  make  defadit  theretipon,  and  shall  strike 
Mt  df  the  said  ibrtj-eight  Jarors  twt^ve  on  behalf  of  either  pArty,  «dd  tUe 
rest  of  the  jurors  AaU  be  returned  by  the  ^eriif  to  try  die  bsae.  The 
pnctioe  as  to  s  Jiking  special  juries  is  nearly  similar  in  criminal  and  in  civil 
caaesp  and  is  aotboriaed  by  the  staL  5  Geo.  t.  c  t5.  s.  15.  passed  in  conac 
qnence  of  a  doubt  whether  the  Ck)urt  could  order  a  special  jury  to  be  strack 
iritUoot  bftttient  Hi  the  parties,  ndess  the  iiftde  was  to  b^  tried  at  bar.  The 
eoMMt  in  striking  a  special  jury  is  not  bound  to  take  the  pnnk  as  they  occur 
til  the  sHerM^  books,  but  Is  to  make  A  selection ;  and  ^here  he  liad  mide 
inch  scffectfdU  hnpartisHy,  flie  C(ntt  ^exhsed  to  canca  the  Hst  of  the  persons 
MMCM.  THeX^i^r.Wbolir,  iB.  if  Ai  i39,  Skte  1  t)lUtay  on  Crim.  Esw  5<5. 


Vlt. 
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whose  names  the  addition  of  Esquire  is  placed.  The  iil^. 
af&dayit  before  the  Court  does  not  suggest  that  the 
peitoiid  tihf^k  dtl  the  patMl  lire  not  duly  ijttalifiel  to 
sit  as  special  jurors,  nor  does  it  complain  of  any  impro* 
per  motive  6ri  the  part  of  Ihe  sheriff.  All  thttt  M  al- 
leged in  the  affidavit  is>  th^t  a  c^rUitl  number  of  the 
persons  natiied  in  the  pannel  are  enga^d  in  tr^dc}  aad 
iberefore  do  not  adswri:  die  description  of  Esquir^i. 
Thkt  suggestion  is  of  itseff  no  objectioh  t6  the  pannel^ 
becaise  it  is  very  well  known  that  there  are  many  peN 
i»ns  Engaged  in  tride  who  are  perfccdy  botnpfetcnt  fron 
their  ifatelligence  and  edncalidQ  to  serve  upon  sjpecial 
juries^  antt  to  whbnl  Arom  their  property  and  substano^ 
the  dentmiinfiticMi  of  Esquire  is  given  by  edurtesy«  Bilt 
even  supposibg  diis  w^re  tin  obfectitoo^  there  is  tiothibg 
in  this  affidavit  which  negatives  the  qualification  of  the 
peRoris  excepted  to^  The  Court  mufct  ded  ip^itb  the 
motion  apod  the  growstds  stated  in  the  affidairit,  end  they 
unnot  go  oiit  of  it.  Fcr  any  thing  that  appears  at  pre> 
sent  to  die  Court,  every  one  of  the  tw<inty-six  persons 
raeotioiied  may  be  possessed  of  sufficient  freehold  prti^ 
petty j  or  may  be  oth^wise  qublifibd>  so  as  tb  entitle  dieflft 
to  assnme  die  d^n<Hiiinatibn  of  Esqbirb;  bad  as  nb  im^ 
propet  modve  has  been  ascribed  to  the  retuhiiftg  offi^ 
teTj  it  would  b^  improper  for  the  Comt  tven  to  graet  * 
rule  to  shew  caiisey  for  th^  affidavit  u|k)&  which  ffae 
modon  is  made  would  be  a  sufficient  reason  for  dis- 
dbdr^ng  the  rule  with  oost^.  It  is  duch  better,  ibwe- 
fore,  to  refuse  thb  rule  in  the  first  instance  ypon  the 
affidavit,  which  certainly  affords  no  ground  for  this 
application. 

Per  Curiam.  Role  refused. 
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1819. 

Wtdmadm^,  ^  ^^^^  CoURT. — GoLMAN  OgOmSt  ROBERTS. 

Notice  of  bui  JDOBINSON  applied  for  time  to  add  and  justify 

]!^niieiy  do-  another  bail  in  lieu  of  one  whose  name  had  been 

***^J?^P^  inserted  in  the  notice  given  to  the  plaintiff's  attorney. 

jQitirv,  10  that  The  application  was  made  under  the  following  circtim* 

lyitC^BrifM;  Stances :*-The  bail  in  question  had  been  described  as 

^Ui^^^^the  ^®  housekeeper  at  the  place  referred  to,  but  it  turned 

Wl  wif  de-  out  that  the  bail  only  carried  on  the  business  conducted 

icribedutfae  "^ 

bouiekcepcr,  on  the  premises,  and  that  his  fiather  was  really  the 

Mt  Unt  Mf  &-  housekeeper.    The  notice  did  not  designate  the  bail  by 

tber  was  mlhr  ^he  appellation  of  junior,  or  in  any  other  manner  by 

Court  wouki  not  which  he  could  be  distinguished  from  his  father. 

pcmit  bSm  to 
jostiff ,  nor 

SSa^lnrffy  Bjeadtr  said,  that  he  was  instructed  to  oppose  the  jus- 
•nodMr,  wiifaoDt  tification  of  the  bail  on  the  ground  that  he  was  hot  a 
peliiDgaliiiiteii*  housekeeper,  which  he  submitted  the  defendant  must 
I^aponafter-  have  kuown  before  notice  of  justification  was  given. 
^"^ISf^*  He  urged,  therefore,  that  this  was  not  a  case  for  any 
tine  was  indulgence,  because  the  defendant's  notice  was  calcu* 

'^^    '  lated   to  mislead  the  plaintiff,  who,  had  no  inquiries 

been  made,  might  have  had  a  person,  not  a  house- 
keeper, given  him  as  bail,  supposing  all  the  time  that 
the  father  of  the  bail  intended  to  justify. 

HoLROYD  J.     I  think  this  is  not  a  case  for  indul- 
gence, because  it  appears  to  me  that  the  notice  was 


(a)  On  a  jottiBcation  by  affidavit,  boil  have  been  rejected  on  the  groaod 
that  one  of  them  was  described  in  the  notice  of  justifioation  as  James  JtfieUon, 
generally,  whenheslyied  himself  in  the  affidavit  of  jastification,  Jiomes  McUon 
the  yonnger.  Saaik  ▼.  Mdian,  5  TauMt.  Rep.  854.  1  Manh,  Rep.  386. 
A  misnomer  in  the  reoognisince  and  notice  of  bail,  e.  g,  calling  one  of  the 
hail  Frances  instead  of  Francis,  is  a  ground  of  rejection.  Anon,  1  Moort  lf6. 
C.  P.     TfW  ▼.  CWwicft,  S  Timiit.  173. . 
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calculated  to  mislead.  The  notice  should  have  de- 
scribed the  person,  who  was  intended  to  justify,  in  such 
a  manner  that  he  could  not  be  mistaken  for  the  father, 
for  the  plaintiff  under  the  present  notice  would  very 
naturally  suppose  that  the  father  was  meant.  It  ap- 
pears a  very  suspicious  case,  and  therefore  I  think  it 
should  take  its  course. 
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Robinson  pressed  for  leave  to  produce  an  affidavit  in 
the  course  of  the  day,  in  order  to  acquit  the  defendant 
of  any  intention  to  mislead,  by  shewing  that  at  the 
time  the  notice  was  given  he  verily  believed  that  the 
son,  and  not  the  father,  was  the  housekeeper. 

HoLROYD  J.  You  may  have  till  the  rising  of  the 
Court  for  that  purpose;  but  your  affidavit  must  not 
only  shew  that  you  did  not  know  that  he  was  not  the 
housekeeper,  but  also  account  for  your  having  described 
him  as  such  in  the  notice  of  bail.  This  was  accord- 
ingly  done,  and  bail  afterwards  justified  for  the  de- 
fendant. 


In  Bank. — Patterson  against  Evans. 


fJHITTY  on  a  former  day  obtained  a  rule  calling  on  Defendant  pot 
the  plaintiff  to  shew  cause  why  the  Master  should  trrmsthatii^ 
not  review  his  taxation  of  costs  in  this  case,  under  the  JJI^  Sou^ 

be  examined  on 
ttterrogMories.  Jleld  that  plsintiff  Iwving  detained  the  witneu  until  the  trial,  after  he  had 
been  examiiied  on  interrogatories,  and  crost-examined  bjr  defendant,  was  entitled  to  the 
oottB  of  the  detention,  bat  that  defendant  was  entitled  to  have  bi«  ootts  of  the  cross-examination 

intenogstorics  deducted,  (a) 


(•)  Depositions  taken  by  consent  on  a  witness's  going  abroad  are  only 
tikni  de  bene  erne,  and  cannot  be  giren  in  evidence  if  at  the  time  of  the '  trial 
the  witness  happens  to  be  in  this  country.  Falconer  r.  Hantm,  1  Camph, 
Iff,   Anen.  i  Ssifc.  691.    13  Mod,  493.    Bui  Ni.  Pri.  959.     Where  a  fo- 
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il  \l 


PAft|]MON 

Etans. 


1819.  following  circumstances  stated  in  an  affidavit :— -The 
cause  was  appblntea  for  trial  at  the  sittings  dfter  last  TVi- 
nity  Term,  and^  on  the  motion  of  the  defendant,  it  was 
put  off  until  the  sittings  atter  Michaelmas  Term,  on  tne 
terms  that  the  plainttfr  and  defendant  should  be  at 
liberty  respectively  to  examine  a  witness,  then  going 
abroad,  upon  interrogatories,  llie  witness  was  accord- 
ingly so  examined  by  both  parties,  by  the  3 1st  of  July, 
and  the  expense  attending  the  same,  and  Keeping  the 
witness  until  that  time,  amounted  to  25^  on  each  side. 
Shortly  after  this,  the  plaintiff  arrested  the  witness,  and 
kept  him  in  England  until  the  15th  of  January  ult. 
when  the  cause  came  to  trial,  ai  which  the  witness  was 
subpoened,  and  underwent  a  viva  voce  examination,  and 
the  plaintiff  obtained  a  verdict.  The  expense  ot  aetain- 
ing  the  witness  during  this  time  amounted  to  50l.  and 
upwards.  When  the  costs  were  referred  to  the  Master 
for  taxation,  he  allowed  the  whole  of  this  suih,  and  did 
not  allow  the  defendant  any  part  of  the  expense  he  had 
incurred  by  the  examination  of  the  witness  oh  interro- 
gatories. Under  these  circumstances  the  present  appli- 
cation was  made,  it  being  contended  that  the  Master 
ought  at  least  to  allow  the  defendant's  expense  of  ex- 
amining the  witness  on  interrogatories. 

Campbell  now  shewed  cause,  and  contended  that  the 
whole  of  the  exi^en^  of  examining  the  witness  on  tm- 
tbrrogatoriek,  and  hi&  subsequent  detention,  shoold  be 
allowed  as  costs  in  the  cause.  The  postponement  of 
the  trial  from  the  sittings  after  Trinity  Term  until  the 
sittings  after  Michaelmas  'term,  was  matter  of  indul- 
gence to  the  defendant,  ahd  it  ^as  r^asdh&ble  tbat  te 
should  pay  for  that  indulgence.    If  the  defendant  had 


reigner  is  detained  in  tbis  oonntrj  for  the  purpose  o^  giving  \m  eTideuce  upon 
ft  trial,  the  CoufU  will  allow  the  costo  of  detaining  him  from  the  day  of  the 
writ  sued  out  to  the  day  of  trial.    Jha%  t.  Andiron,  4  totaU,  69T. 
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i^a^oti  to  complain  of  any  extra  Expense  it  arose  from  1^19. 
his  chusitig  to  ^foss-exanline  the  withess  on  interroga-  p  .  t 
tories,  which  he  need  not  have  done,  1>ecause  tie  knew  apa^Ui 
that  the  witness  was  still  in  England,  and  was  likely  to 
remain  until  tne  day  of  thai.  It  was  hard  therefore 
that  the  plaintiff  should  nofr  be  called  upon  to  be  ^67. 
but  of  pocket  by  the  act  of  the  defendant,  ^libse  own 
conduct  had  occasioned  tlie  expense  of  the  interroga- 
tories. Suppose  the  interrogatories  had  been  takeh 
only  by  the  plaintiff,  and  the  defendant  had  not  put 
any,  they  could  not  have  been  read  at  the  irial,  because 
the  witness  was  subpoened,  and  rnight  be  exilmined 
vita  voce.  The  defendant  need  not  have  cross-examined 
on  interrogatories,  and  therefore  as  bis  owii  conduct 
had  occasioned  such  ah  examination,  it  was  but  fair 
thai  the  expense  should  become  cost3  ih  tlie  cause. 

Chitty  in  support  of  the  pule  urged,  that  after  the 
examination  of  the  witness  on  interrogatories,  the  plain- 
tiff was  not  at  liberty,  except  at  his  own  expense,  to 
detain  him  in  England,  though  in  case  the  witness  was 
here  accidentally  he  might  have  the  benefit  of  his  oral 
testimony  on  the  trial. 

•         •        I 

Abbott  C.  J.  I  am  of  opinion  that  the  plaintiff  is 
entitled  to  the  Costd  of  keeping  the  Witness  1itre\  (a)  but 
in  consequence  of  examining  him  on  interrogatories, 
the  defeddant  was  induced  to  incur  some  expense  ih 
crofls-examioiDg  him  in  the  same  manner,  and  that  ex- 
pense became  fruitless  by  the  subsequent  d^tedtion  bf 
the  witness.  Therefore  I  think  that  expense  ought  to 
be  deducted  from  the  allowance  made  by  the  Master 
for  raaintaining  th^  witness  until  the  time  of  the  trial. 
The  deffeiidatit  <vas  dbliged  to  httfend  thfe  exaifthiatiofa 
and  cross-examination  of  the  witness  on  interrogatories, 


(a)  See  Sturdy  ▼.  Andrewi,  4  Tmmt.  697. 
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and  as  tliat  became  unnecessary  by  the  subsequent  de- 
tention of  the  witness,  it  is  fit  he  should  be  allowed  the 
expense  occasioned  by  the  plaintiflTs  own  act. 

Bay  LEY  J.  The  plaintiff  desired  to  be  at  liberty  to 
examine  the  witness  on  interrogatories,  and  that  was 
the  term  imposed,  as  an  inducement  to  put  off  the  trial. 
That  threw  upon  the  defendant  the  expectation  that  the 
plaintiff  would  be  content  with  that  examination,  and 
under  that  expectation  he  incurs  an  expense  in  cross- 
examination.  The  plaintiff  afterwards  abandons  his 
own  proceeding,  and  therefore  he  ought  to  pay  the 
costs  to  which  the  defendant  has  necessarily  been  put 
by  that  abandonment.  If  the  plaintiff  is  to  get  the 
costs  of  keeping  the  witness  here,  it  is  but  reasonable 
that  he  should  pay  the  defendant  the  costs  of  examin- 
ing the  same  witness  on  interrogatories.  The  question 
must  therefore  go  back  again  to  the  Master. 


HoLBOYD  J.  and  Best  J.  concurred. 


Rule  absolute. 


Lowe  against  Faeley. 


Amda^t  to  bold  JOULLER  on  a  former  day  obtained  a  rule  calling  on 
•ctioo  by  M-  ^b^  plaintiff  to  shew  cause  why  the  defendant  should 

bf^^tfkor  Um  ^^^  ^^  discharged  on  filing  common  bail,  on  the  ground 

atatmg  tbat  (be  dcfendsnt  it  indebted, "  as  appeara  by  the  baokniptft  books,*  is  bad,  if  It  do 
not  state  the  deponent's  M^tbat  the  debt  is  doe.  (a) 


(a)  The  general  rule  is,  that  there  most  be  a  positive  affidavit.  1  T.  A. 
84.  8  T.  A.  419,  420.  and  cases  collected  in  TUd,  6th  ed.  185.  But  in 
acdoBS  at  the  solt  of  assignees  and  ezccdtors,  &c.  it  b  soffidcnt  to  swctn-  that 
thedefiendant  is  indebted,  as  appears  by  the  books  of  aoooont  of  the  bank- 
rope,  &c.  and  as  the  deponent  verily  believes.    SMdm  v.  Bolpor,  1  T.  R.  84. 

S  Stra.  ^t\9.    EtAerngts*  t. ,  M.  45  Geo.  5.    lUrf,  6th  ed.  185.    At 

to  affidavit  made  by  agent  of  the  debt  of  principal  resident  abroad,  see  Blamd 
V.  Drafcf ,  DOst. 


Tablsy. 
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of  a  defect  in  the  affidavit  of  debt  The  action  was  1819. 
hronght  by  the  assignees  of  a  bankrupt,  and  the  affida-  77*" 
▼it  to  hold  to  bail  was  made  by  a  clerk  of  the  bankrupt, 
which  stated,  ''  that  the  defendant  is  justly  and  truly 
indebted  to  the  assignees  for  so  much  money  had  and 
received  ^y  the  defendant,  to  and  for  the  use  of  the 
assignees,  as  appears  by  the  books  of  the  said  bank- 
rapt  ;"  but  it  did  not  go  on  to  add  **  which  he  verily 
believes  to  be  true." 

Can^  appeared  to  shew  cause ;  but 

The  CouKT  held  the  affidavit  defective,  for  the  above- 
mentioned  omission,  and  therefore  made  the 

Rule  absolute. 


M0BRI8  V.  Hunt.  tvei^tdtg, 

FA.Sd. 


pMINCEP  on  a  former  day  obtained  a  rule,  calling  A  Jodge^ 

on  the  plaintiff  to  shew  cause  why  the  judgment  S^jwigMnt 
signed  in  this  case  should  not  be  set  aside  for  irregu-  ^^fj^^^j^ 

larity.  ofpioawdiDgfc 

«  ThiereforawlMn 

dietlDetopInd 

The  action  was  brought  by  the  high  bailiff  of  ffest"  ^1^1^  ^ 
wdruter  airainst  the  defendant,  as  one  of  the  candidates  {«MMr3r»ud^ 

^  '  defaKUm  took 

oat  ft  MunmoiH  Inr  fnitbrr  tune,  fetnniftble  at  11  in  the  nondng,  and  the  plahidff  dgned  jttdf« 
■cat  «t  5  o^clock  in  the  ■fternooD  of  the  atme  day,  HHd  that  the  jndgnient  waf  Incfnlar.  An 
afidavit  of  DMrin  nioit  ihew  that  the  deponent  inking  k  b  die  (defendant,  or  hb  attuney  or 

w 


(a)  In  Ro^M  T.  Edit,  6  ToiMt.  Rep.  t40.  time  had  heec  given  to  jastiUTy 
baabcfm  a  Jodge  at  chamhen  till  the  IM  of  Jfay.  Onthe  Ittb  ofMay 
a  wiMom  fcr  farther  time  to  justify  was  taken  oot,  RtsraaUe  on  the  15th, 
and  the  ptamtiff't  attorney  not  then  attending,  it  waa  twice  renewed ;  and 
dating  the  pendency  of  the  but  tammom,  namely,  on  the  17th  of  Uay,  the 
(hUff  took  an  amignaMat  of  the  bail  bond,  and  on  the  18th  rned  ovt  write 
apBMt  the  bail  ^and  the  Coort  letaiide  tiie  pnioeediQ|^,  on  the  groond  that 
theammoM  for  farther  time  being  retomable  befote  the  origbial  time  had 
csphed,  operated  ai  a  stay  of  pnoee^ngt. 


Hunt, 
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IQ^\^  at  iSf^e  la^t  g^^i^  ?lf«*i<?fl  U>X  t^f?  city  ^od  Ubcrt*^  of 
jJJ^^jjJi  W^fUfiin^er,  Xq  t^qoy^x  his  ahve  of  the  f^^pew  pf 
ffil^  er^ctiq|[  l^U^tbg?,  pf^jiflg  poll  clfr^a,  8^.  und«r  ^ 
534  (f^q-  S.  c.  1$2.  ^'  il^^  ac(  to  ^p^tinu^  imtil  thf 
l^t  day  QtJtpiwryi  18^9,  ao  y;t  pjad^  in  th/e  ^Mtjeat 
of  biq  present  l^ajestj;^  tq  explain  and  ^^nd  tb^  ^w^ 
toucJt^i^g  the  elections  of  Koights  of  the  Shir^  tp  ^erve  ^ 
in  Parliaipfta^  fpt  Etfgland,^  i^e^peatipg  the  ^xp^oces  9f 
Hastings  and  Poll  Clerks,  so  far  as  regt^r^^  the  Citj^  of 
Westminster.'*  On  the  21st  November  the  declaration 
was  served  upon  the  d^fend^t^  with  qotic^  to  pl^  in 
eight  days,  but  at  the  request  of  the  latter,  six  weeks 
fuith^  tiflie  vas  givi^  for  that  p^rpppe^  B^fp?a  tlje 
expiration  of  thi^  tigye,  thje  d^fend^nt  desired  ^  histte^  ^ 
p^uftieulc^  thaA  had  already  been  delivered  of  the  plain- 
tiff's demand,  and  at  the  same  time  obtained  ten  days 
further  time  to  plead,  which  expired  on  Sunday  the 
17th  day  of  January.  A  better  particular  had  been 
sent  to  the  defendant  oa  the  7tk  of  Jamtary,  but  it  did 
not  actually  reach  him  until  the  17th.  Op  Monday 
th/p  18th  of  January  J  the  defendant's  agent  being  lUs- 
satisiied  with  the  particokr  delivei^d,  took  Qut  a  ftum- 
moi)|a  for  further  time  to  plead,  in  order  that  a  bet«^ 
particular  might  be  given  ;  but  this  summons  was  oot 
attended  to,  it  being  returnable  at  eleven  o'clock  in  the 
mornuig  of  that  d^.  On  the  mprning  of  the  19th,  the 
plaintiffs  attorneys  were  served  with  a  second  suinmons, 
whiph  they  also  neglected  to  attend ;  but  on  a  third  ' 
l;>eiAg  served,  th^  a,tteaded  the  Judge  at  chambers^ 
and  then  it  was  stated  that  judgment  had  been  signed 
at  three  o'clock  in  the  afternoon  of  the  18)ii  qf  Jc^m^ry^ 
as,  fipr  lY^pt  i4  %  pl^e^  it  b^iAg  QpQteoded  tW  th^  jud^ 
ment  so  signed  was  regular.  Under  these  circum- 
staucesy  the  learned  Jud^e  r^fys^d  to  b^af  tljie  fresh 
smiamQDs,  and  the  judgment  remaining  in  force,  the 
defendant  applied  by  coynsel  on  the  first  <|ay  of  this 
terni  to  set  it  aside  for  irre^pliarity* 
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l^cariet^  u4  ^mediey  poiif  sliewed  cause  agfxn^  the        lgf^« 
rqjcj  wd  coateqded  tjiat  the   Jiid^ent  lyas    regu-       r: 
larljr  signed  ip  the  aft^r^QOii  of  the  IQth  of  January^        ^^^ 
the  time  for  pleading  having  on  that  day  expired,  and  *   >^* 

therefore  fh^  t^ie  Cqprt  copld  not  stay  the  proceedings. 
Xliere  y^  nothing  in  t^isj  case  to  sfiew  that  the  defei^d- 
ant  ^af  t^PQ  by  sfirpiise.  Every  ii^di^l^epce  had  been 
s])i^wn  liiq)  in  e:f te^djng  t|je  time  to  ple^c}^  withput  pyp. 
tiling  hiff^  to  the  expense  of  ^n  prder  for  that  purpose ; 
a^f)  die  pl4p|iff  l^ftd  do))^  ^yery  thip^  in  his  power  to 
gfve  |iiiu  a  full  partipi}|^of  jijs  (Jepai^d-  If  the  defend- 
ant was  di^si^tis^ed  wit)^  th^  la^t  p^^icnlaf  giyen;  |ie 
qiig)it  tp  b^ye  tf^keQ  out  a  siuYuqops  Q^rlier  t|ian  th^. 
llt|)  of  4W!J^>  tl^^  dW  Y'^f^^  the  time  fpr  pleadin^j 
hafl  eippired.  It  yra^  no^  the  plaintiff's  faul^  if  the  last- 
ip^gtioned  pitrt|pu}ar  did  not  reficb  tl^je  defepdai|t  until 
tljie  ITthy  bec^nae  jt  had  in  fajct  been  sent  to  \L\m  on  th^ 
7^  f»f  Jqn^atyi^  ^  yiraq  swoirq  in  the  affidayit.  The 
judgq^nt  b$iyipg  bjeen  fegularly  9igned  oi^  the  18tb, 
t|)e  Court  could  not  ri^lieve  the  defendant,  even  though 
it  mmt  be  admitted  that  the  defendant's  first  summons 
was  returnable  before  the  judgment  was  signed.  They 
isfefred  %q  Ci^l^e  v.  ^d  I^ttUtop,  Exefui(fr  (g)  as  an 
anttforjty.  Thefe  the  rylp  to  plepd  w^s  oflt  on  Monday 
the  6iti  pf  June,  pn  that  i^ight  t^e  defepdpt'9  i^ttppey 
tp^  oi)t  ^  JQdg^'s  ^pmffioi^,  to  $be^  Cfuse  the  ne)(t 
^y^ning  M  sixy  If hy  the  (|efef}d$mt  sbpu|d  pot  b^ye  tin^e 
tp  plead.  A(  the  openjng  pf  the  office  op  Tyfisday  af^r- 
i^ppf^^  Ibje  plaintiff  signed  j.udgq[i<?nt,  and  afterwards^ 
at^nde4  N^^rf^J-  at  sey^n,  who,  Ending  tfifit  judgment 
w^  sigped,  refused  to  do  ^ny  thin^  in  t^e  platter,  but 
iiefeiT^d  the  parties  tp  the  Coprt;  ^and  the  Court,  on 
being  applied  t^^  m^,  "  This  jpdgipept  is  regylarl^ 
signed.  9y  thie  ru]e  pf  IS  Geo.  2.  a  Judge's  summons 
is  held  to  be  no  proceeding.  It  stays  nothing ;  and  has 
nq  ^i3B?ct  ifi^les^  it  be  jcetufnpble  before  the  party  ha^  a 
■■_  I  ■  II  ,  . ,  ■  I   ..I  ...I I   ...  .  ■   I      I      ■  ■         ■  ■■ 
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1819.  right  to  sign  his  judgment.  Here  the  plaintifFhad  a  right 
^T"  to  sign  judgment  at  the  opening  of  the  office  at  five  in 
^c«M»        the  afternoon.and  thesununons  is  not  returnable  till  six." 

ITie  Defendant,  in  person,  was  now  heard  in  support 
of  his  rule,  and  urged  that  he  had  used  all  due  diligence 
in  taking  out  a  Judge's  summons.  It  was  sworn,  that 
although  the  plaintiff's  amended  particular  was  sent  on 
the  7th  of  January,  yet  in  point  of  fact  it  did  not  reach 
him  until  Sunday  the  17th,  when  nothing  could  be  done. 
It  was  true,  that  the  time  to  plead  was  up  on  the  17tb, 
but  that  being  Sunday,  he  had  all  day  of  the  18th  to 
plead ;  and  early  on  the  morning  of  that  day  he  had 
taken  out  a  fresh  summons,  which  was  returnable  only 
at  eleven  in  the  morning;  and  the  plain  tiff  having  neg- 
lected to  attend  it,  signed  judgment  at  three  o'clock 
the  same  afternoon,  which  was  clearly  irregular,  even 
according  to  the  authority  cited  by  the  plaintiff's  coan- 
sel,  where  it  was  held,  that  if  the  Judge's  summons  is 
returnable  before  judgment  can  be  regularly  signed,  it 
is  a  sufficient  ground  for  setting  aside  the  judgment. 

Abbott  C.J.  It  appears  in  this  case  that  the  sum- 
mons was  returnable  at  eleven  o'clock  in  the  morning, 
and  that  the  judgment  was  not  signed  until  many  hours 
Afterwards.  The  first  and  second  summonses  were  not 
attended  to,  and  there  is  no  appearance  to  the  third 
until  after  judgment  is  signed.  It  seems  to  me,  that 
t  be  summons  being  returnable  before  the  plaintiff  had  a 
riight  to  sign  judgment,  the  plaintiff  is  irregular.  He 
must  have  used  the  greatest  expedition  in  getting  his 
judgment  signed  so  soon.  Under  these  circumstances,  I 
am  of  opinion  that  the  judgment  was  irregular,  and  that 
the  rule  for  setting  it  aside  must  be  made  absolute. 

BAYLfiY  J.    I  have  always  considered  the  practice 

of  this  Court  to  be,  (and  if  I  am  wrong  the  Master  will 

I  ;orrect  me)  that  if  the  Judge's  summons  is  returnable 
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before  the  judgment  is  signed^  it  prevents  the  plaintiff  1819. 
from  signing  j  udgmen t  If  the  plaintiff  in  this  case  signed 
judgment  before  the  return  of  the  summons,  it  operates 
as  a  stay  of  proceedings.  It  strikes  me,  that  the  sum- 
mons being  returnable  before  the  judgment  was  signed, 
the  plaintiff  ought  not  to  have  signed  it.  Had  he  at- 
tended the  Judge  at  the  return  of  the  summons,  the 
matter  might  have  been  discussed,  and  the  Judge  would 
have  determined  whether  there  was  any  ground  for 
granting  further  time:  but  not  having  availed  himself  of 
that  opportunity,  I  think  he  has  been  premature.  Un- 
less there  is  a  decided  authority  for  governing  the  prac- 
tice in  this  case,  I  think  upon  principle,  and  according 
to  the  dictates  of  common  sense,  the  plaintiff  has  been 
irregular.  1  agree  that  where  the  summons  is  taken 
out  returnable  after  the  time  to  plead  is  out,  it  ought 
not  to  stay  the  proceedings,  unless  the  plaintiff  has  had 
an  opportunity  of  attending  it.  But  here  the  case  is 
otherwise;  and  the  authority  cited  from  Sir  JVilliam 
Blackstont^s  Reports  is  strongly  in  favour  of  this  appli- 
cation ;  for  there  the  plaintiff  had  a  right  to  sign  judg- 
ment at  five  in  the  evening,  and  the  summons  was  not 
returnable  until  six. 

HoLROYD  J.  and  Bbst  J.  concurred^  and  therefore 

the  rule  was  made 

Absolute. 


Note. — It  appeared  that  in  the  affidavit  in  support  of  Afldyte  of  ae- 


the  motion,  (which  was  made  by  William  Bryant)  the  to  Uvo  been 
deponent  swore  to  merits,  without  describing  himself  t^^^juS^  h^ 
either  as  the  defendant's  agent  or  attorney ;  and 

The  Court  said,  that  it  was  not  competent  for  a 
third  person  to  swear  to  merits  without  describing  him- 
self as  the  attorney  or  agent  for  the  litigating  party; 
and  therefore  that  part  of  the  affidavit  on  the  part  of 
the  defendant  could  not  be  received. 

H 
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Wednesday,  LaNGSLOW  AND  ANOTHER  agCtflSt  CoX. 

W.  3d. 

Where  a  party  JLfjiNNING  on  a  former  day  obtained  a  rule  calling 
^^ImAamArak'  <>^  ^^  defendant  and  William  Lambert  White  to 

dee  m  the  sale     ^jj^^  cause  whv  the  latter  should  not  deliver  to  the 

and  purchase  of  ■' 

an  estate,  and  af-  plaintiffs  the  abstract  of  the  plaintiffs'  title  to  the  life 

the  sole  agent  estate  of  Francis  Newman  in  lands  in  the  county  of 

whom anab^****  >Somersei,  which  had  been  delivered  by  the  plaintiffs  to 

ijrtctof  thetide  Mr.  White,  as  attorney  or  ageni  for  the  defendant. 

fleeols  was  de' 
Hvered,  but  who 

fosed  to  oomi  Rogers  and  Chitty  now  ^ewed  cause^  and  contended 

pletehispur-      xk^i  the  defendant  was  not  bound  to  comply  with  the 

chase,  and  r»-  *^  "^ 

tained  the  ab-  terms  of  this  rule.  The  action  was  brought  against  the 
hands, the  Court  defendant  to  recover  the  purchase  money  of  an  estate 
dSdairt  a^  which  he  had  purchased  according  to  the  terms  of  an 
hisa^ttode-  advertisement  published  respecting  the  property.  The 
plaintiff;  after  abstract  of  the  plaintiffs'  title  had  been  delivered  to  the 
to  r^o4rtSe  /defendant  in  order  to  satisfy  him  of  the  sufficiency  of 
P^J?]^"*  "°°fy  the  security.    Having  refused  to  complete  the  purchase 

upon  certain  objections  to  the  title,  the  plaintiffs 
brought  the  present  action.  Under  such  circumstances 
the  defendant  had  clearly  a  right  to  keep  the  abstract,  as 
he  watf  the  remainder  man  after  the  death  of  the  tenant 
for  life,  and  during  the  pendency  of  this  action  it  was 
necessary  that  he  should  have  the  abstract,  ill  order  that 
he  itnght  be  enabled  to  frame  lad»  pka  to  the  declam- 


•A^i 


(a)  As  *>  te  caiM  wbaM  the  Court  will  oooipel  a  deftndoit  to  ghre  plMo- 
tiff  mspection  and  copy  of  an  mstrament  to  enable  him  to  declare  on  it,  see 
TUd,  6th  ed.  619.  and  505.  and  cases  there  referred  to ;  bat  see  6  TmaU,  30f. 
28S.  Th>!  CoKstt  ^l  inOfrfere  in  a  satkini^  mam^r  at  the  inattnce  of  the 
feat d  of  «  flomor  to  cdoipel  an  atttarnej  who  boMs  the  dflloe  of  stenhord  to 
deliver  up  to  the  k>rd  the  court  rails  and  other  deeds  relating  to  the  manor. 
^paite^ruM,5t*attiitftep.S06.  C.  P.  See  J^ikei  v.  JIfiiyre,  5  T.  fi.  ^5. 
€o(!lcrr..JEr<hMm,  6  £atf.  404;  ^tm,fm.  Bt  parte  Cofpiit  CTrXt  CjW<|<^ 
6  Taunt.  145.    I>iMCm  t.  fiMiwiidy  7  Kwirt^  341. 
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tion,  which  last  had  been  deltvered  before  diis  applica*        IB19. 
tion  was  made^  und  therefore  the  plaitttiffs  could  not      -""" 
want  the  papers.     Besides,  a  purchaser  has  a  right  to         m^im 
retain  the  abstract  which  he    has  received  from  the 
vendor  until  the  contract  has  been  wholly  rescinded,  (a) 

Manning,  in  rapport  of  his  rulc^  luggeated,  that  Mr. 
White,  the  person  named  in  the  rule,  was  originally 
agent  for  both  parties,  and  now  be  had  become  agent 
for  the  defendant  only ;  and  therefore,  as  he  had  origi- 
nally received  the  papers  from  the  plaintiftby  tirtve  of 
his  joint  agency,  he  had  no  right  to  retain  them  in  hia 
possession  now  that  he  had  become  agent  for  the  de- 
fendant only. 

Abbott  C  J.  Is  there  any  instance  of  a  party 
being  allowed  to  retain  papers  svch  as  these  in  his 
hands  under  the  circumstances  stated  ?  These  papers 
came  originally  from  the  plaintiffs'  hands  to  a  person 
who  was  then  considered  as  the  agent  of  both  parties^ 
but  who  has  now  become  the  agent  of  the  defendant 
only.  Oaght  they  not  to  be  returned  to  the  hands  from 
whence  they  came  ?  If  the  defendant  has  any  right  M 
them,  let  him  bring  an  action  to  recover  them.  The 
plaintiffs  have  a  right  to  call  for  the  abstract,  in  order 
that  they  may  settle  their  declaration*  But  it  is  said, 
that  they  have  already  delivered  their  declaration,  set- 
ting out  numerous  deeds,  and  therefore  they  don*t  want 
them.  Has  it  never  been  known  that  a  declaration  was 
delivered  in  order  to  save  time  and  prevent  a  trial  being 
lost,  but  which  it  may  afterwards  be  very  material  to 
amend  when  better  instructions  have  been  obtained  ? 

Bay  LET  J.    If  the  purchaser  of  an  estate  refVisis  to 

(a)  Mferttv,  Wyan,  f  Itertonttfl. 
H2 
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1819*  complete  the  contract^  and  pays  nothing,  he  has  no 

,  — "—  riirht  to  keep  the  abstract. 

Lavgilow  or                                                          ,*    ,       •      , 

amrimt  Rule  absolate. 

Cox. 


Thmtdm,,  In  Bail  Court.-— Jameson's  Bail. 

F06.  4th. 

Affidavit  of  ser-  JOLaTT  moved  to  justify  bail,  and  shewed  that  the 

b!af,  bj  leaTiug  affidavit  of  the  service  of  notice  of  justification 

it  and  »t«t»ng  stated  the  serving:  of  the  notice  at  the  office  of  the  plain- 
acknowledge-  =»                                       ... 

ment  of  receipt  tiff's  attorney,  "  by  putting  and  leaving  it  in  his  letter- 
shewing  b/  box ;  and  this  deponent  verily  believes  that  the  plain- 
S^t?b!rt  hS'  ^»ff'»  attorney  hath  received  the  notice  of  justification, 
ailowedtojnstify  jje  this  deponent  having  been  informed  at  the  said 

CiodiuoaaUy.  ^                          ^ 

attorney's  office  (but  not  sayiog  by  whom)  that  such 
notice  had  been  received." 


HoLROYD  J.  The  bail  may  justify,  bat  the  rule 
for  allowance  must  not  be  drawn  up  until  a  positive 
affidavit  of  the  admission  of  the  receipt  of  the  notice 
by  some  authorized  clerk  of  the  plaintiff's  attorney  has 
been  introduced. 


Tkunday,  DcE,  OH  the  Dcmise  of  Halsgt,  against  Roe. 

Fe6.  4th. 

Service  of  a  de-     1^    POLLOCK  moved   for  judgment  against  the 

claration  in  -^    •  .     -  .  . 

ejectment,  by  casual  cjector  as  to  one  tenant  in  possession,  the 

t^mVof^e**  service  of  the  declaration  being  regular;  and  for  a  rule 

tenant  In  postet- 

•ioD»  bad,  Car  want  of  an  acknowledgment  that  the  tenant  had  received  it  (a) 


(a)  When  after  fraitleu  attempts  to  serve  the  tenant,  his  servant  admitted 
that  he  was  at  home' but  refused  to  admit  the  deponent  unless  he  sent  in  his 
name;  and  the  deponent  then  delivered  the  declaration  to  the  servant,  the 
Court  of  Exchequer  granted  a  rule  that  the  serrioe  should  bs  deemed  good. 
I>pe  V.  Roe,  %  Price  112.    Where  the  tenant  keeps  out  of  the  way  to  avoid 


IN  THB  Fifty-ninth  Ybar  op  GEORGE  III.  101 

to  shew  cause  why  the  service  on  the  other  should  not        18J9* 
be  deemed  good  service^  on  an  affidavit  which  stated 


agamai 


**  That  deponent  served  the  declaration  upon  the  a^nna 
other  tenant  in  possession,  by  leaving  it  with  a  servant 
of  the  said  Susannah  Ewers  upon  the  premises/'  tic. 
But  the  affidavit  did  not  go  on  to  state  that  the  tenant 
had  acknowledged  receiving  the  declaration,  but  merely 
stated  that  the  deponent  believed  that  such  tenant  had 
received  it 

The  Court  held  this  service  insufficient,  and  that 

without  an  affidavit  of  an  acknowledgment  by  the  te« 

nant  that  he  had  received  the  declaration,  the  rule 

must  be 

Refused. 


beiog  termed,  it  will  be  sufficient  to  deliver  a  copy  of  the  declaration  tp  one 
of  ius  family,  or  if  there  be  no  one  in  poasewion,  may  be  affixed  on  lome  oon- 
fpicooas  part  of  the  premises.  Adam$  on  Ejectment,  t  ed.  SIO.  Tidd.  6th 
ed.  509, 510.  In  soch  a  case,  on  the  motion  for  judgment  agaiuat  the  casual 
ejector,  tlie  affidavit  should  state  the  dep(ment^$  belitfihAt  the  tenant  kept  out 
§f  Che  wy  to  a?«id  bebg  served.    6  Nor.  M.  T.  69  Geo.  5. 


Ej:  parte  Richards.  nundmf, 

Feb.  4th. 

/^HITTY  moved^  that  this  gentleman  might  be  re-  Attorney  read- 
admitted  as  an  attorney  of  the  Court,  without  fine,  fine  or  payment 
and  without  paying  any  arrears  of  duty,  on  an  affidavit,  ^'JJ^lJIJ^h^foJ 

two  years  he  Iwd 
'  been  prevented 

pructittng.  fran 
(a)  See  37  Geo.  S.  c.  90.  s.  51.  The  admission  of  an  attorney  who  has  omitted  illness,  (a) 
to  take  oat  lua  certificate  for  one  whole  year  after  his  admission  is  ahaolutely 
Toid  ly  tlie  provisions  of  this  statute,  and  he  must  be  readmitted  before  he 
can  pndjse.  Where  a  gentleman  had  been  admitted  an  attorney,  bat  had 
never  piactiaed  for  himself  nor  taken  out  his  certificate,  but  had  for  some  lime 
acted  at  an  assistant  to  another  attorney,  and  was  afterwards  obliged  by  ili- 
ness  to  discontinue  tlie  profession  altogether,  the  Court  readmitted  him  on 
payment  of  6i.  8<<.  fine,  and  on  his  taking  out  his  certificate  and  paying  th« 
duty  from  the  time  of  the  application.    £z-parte  A'icMos.  <  TwU  406. 
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}6]9«  stoting  llmt  for  two  years  last  paathe  bad  been  wbolly 
^""T  ^yented  fVom  practising  by  reason  of  illneBs.  As  tbe 
RicnAftoi.  practioe'  was  doubtful  whetber  an  attorney  could  be  ad- 
aiitted,  under  such  circumstances,  without  fine  and 
without  payment  of  arrears  of  duty,  he  wished  to  take 
tka  judgment  of  the  Courts,  as  to  the  terms  upon  which 
this  gentleman  should  be  readmitted* 

Batley  J.  after  inquiring  of  the  Master,  and  look- 
ing into  the  statutes,  said,  that  an  attorney  might  be 
readmitted  without  payment  of  any  fine  or  alvears 
under  the  circumstances  stated. 

Master  Le  Blanc  said,  that  a  Mr.  Clarke  had  been 
so  readmitted  this  term. 

Rule  granted  in  the  following  terms :  (a) 


(•)  Ex  parte  Ri^utrit,  gent  Upon  readng  the  aAdtTit  of  /.  R,  gtnt. 
It  it  ord«rtd,  that  tbe  tald  J^ibi  Bkkofdt  be  TCedmiCted  bb  attorney  of  tbi* 
Coart  without  tbe  payment  of  arrean  of  duty  and  fine,  b«t  far  tbe  preaent 

year,  upon  the  motion  of  Mr. By  tbe  Court.— Ex  parte  Claarke, 

Manyai  obtained  a  rule  directing  that  Mr.  Clarke  should  be  readmitted  upon 
payment  of  the  duty  and  taking  out  bis  certificate  for  the  present  year,  and 
without  payment  of  the  arrears.  The  following  is  the  form  of  the  affidavit 
upon  tbe  rule  ex  parte  Clarhc^t  was  granted :— "  In  the  King's  Bench. 
Thomas  Clarke,  of  franfidk«atnet  in  the  parish  of  St.  Jama"!,  Weitmmtter,  in 
the  county  of  Middletex,  gent,  maketh  oath  and  satth,  that  the  duty  of  1002.  im- 
posed upon  articles  of  clerkship,  was  paid  on  certain  articles  bearing  date  tlie 
10th  day  of  Tdmiaty  1794,  and  made  between  Carey  Bayly,  of  New  Inn  in 
tlw  said  county  of  UidHaet,  gem.  then  one  of  the  mttornies  of  this  hanoorable 
Court,  (since  deceased)  of  the  one  part;  and  Thomas  Clarke  the  elder,  of  Great 
Onmmd-street  in  the  parish  of  St.  George  the  Martyr,  in  the  said  county  of 
Mirfrfffifr,  baker,  (since  also  deceased)  and  his  son,  this  deponent,  of  tbe  other 
part;  and  that  be  this  deponent  was  duly  admitted  an  attorney  of  this  bo- 
■ontmble  Court  in  or  about  Mkhaeimaa  Term  in  tbe  year  1891,  and  hath  ob- 
tained three  annoal  certificates,  authorising  him  this  deponent  to  practise 
during  the  years  1801,  1802,  and  1803.  And  this  deponent  farther  saith, 
Aat  be  bath  ceaaad  to  renew  tbe  but  of  such  annual  certificates  from  the  ex- 
pinlioBtlMraof  on  tbe  1st  day  of  Nboeaiber  1804v  on  account  of  bis  hnving  from 
the  Mune  first  day  of  November,  until  the  month  of  June  hut,  been  employed 
by  NSpectnble  attcmies  of  this  honourable  Court  and  the  Court  of  Common 
Vtoaib  «b4  soHritort  inCiiancery,  as  their  clerk ;  and  having  been  thereby 
prevenlifd  fnat  prattMbig  for  b^  this  d^cBcnt*!  cwa  adtuitige,  and  twt 
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£nnn  any  desire  to  defraud  his  Majesty's  revenue,  nor  on  account  of  any  IdJOf 

threat,  fear,  or  apprehension  of  any  application  or  niotbn  heing  made  to  this  ■ 

Court  against  him  this  deponent.    And  this  deponent  saith,  he  hath  not  in-  Ex  parte 

curred  any  penalty  or  penalties  whatever  by  practising  as  jui  attorney  in  his  Bicb  abds. 
own  or  any  other  person's  name.  And  this  deponent  further  saith,  that  from 
the  s^d  1st  day  of  November  1804,  the  time  of  the  expiration  of  the  last  cer- 
tificate abtainod  by  this  deponent  as  aC^resaid*  down  to  the  prf^mt  tiBMb  he 
hath  actually  abstained  from  practising  as  an  attorney  for  his  own  benefit  «id 
profit;  and  hath  from  the  said  1st  day  of  November  1864,  unt9  the  month  of 
Jbiir  last,  been  emplpyed  «>lely  ^B  clerk  to  cesp^tfbl^  ^»^mm  f(  t^c  Cowt 
of  King's  Bench  and  Common  Pleas,  snd  solicitora  ui  Chancery,"  and  for 
their  sole  benefit  and  profit.  And  that  he  thb  deponent  hath  not  been  at' 
any  time  employed,  coocenied,  sr  engaged,  cither  as  principal  or  echqpiiie^ 
m  any  other  profession  or  busioe ss^  And  this  ^efonent  Ukewiis  spith*  that 
he  this  deponept  did,  prenous  to  (he  1st  day  of  Idichaebnoi  Term  li^t,  serre 
the  solicitor  for  the  commissioners  of  his  Majesty's  stamp  duties  with  a  notice 
in  vrilkig,  contaimng  the  name  md  plaoe  of  abode  of  this  4q»Qii|Bnt,  and  tbi 
name  and  late  place  of  abode  pf  the  said  Corejf  fiaylff  depesied»  and  purport- 
ing  that  he  this  deponent  intended  to  apply  as  at  the  then  next  Hilary  term 
to  be  readmitted  an  attorney  of  this  honourable  Court,  on  payment  of  a  pe- 
nalty of  90s.  and  taking  out  a  certi/ioBtc  ibr  the  year  18(9i  by  delivering  po 
and  leaving  with  a  clerk  of  the  said  last  mentiqned  solicitor^  at  the  Stamp  Of- 
fice in  Somerset  House,  a  true  copy  of  uch  notice.  And  this  deponent  also 
saith,  Aat  he  this  deponent  did,  previous  to  the  said  Ist  day  of  Mtcfc^slmai 
Tern  laat,  afiU  upon  the  outside  of  the  Court  9f  King's  Bench  at  Fr«anmirfr 
Hail,  and  In  the  Kiog'tf  Bench  office,  in  such  places  as  public  notice*  are 
usually  affixed,  and  also  did  enter  in  the  books  kept  for  that  purpose  at 
the  chambers  of  each  of  the  Judges  of  this  Jionourable  Coart,notioes  in  writing, 
pwporCiBg  that  tUs  deponent  iptended  t9  W^y  **  ^t  (he  iheo  nept  ^li'sfy 
Term  to  be  readmitted  an  attorney  of  this  honourable  Court;  and  which  8ai4 
notices  did  contain  the  name  and  place  of  abode  of  this  deponent,  and  the 
name  and  late  place  of  abode  of  the  said  Carof  Bayly  deceased ;  and  to  the 
best  of  this  deppnent's  knowledge  fnd  belief  such  notices  remained  and  pon- 
thiued  so  affixed  and  entered  daring  the  whole  of  Michaelmas  Term  last. 

l%Mn«s  Ciarhe," 
-  gffoi^  in  Co«rt  this  g3d  ^ay  of 

J«iMaryl819.  ^y  the  Court." 
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1819. 

w 
* 

fSlok.  RiCKETTS  against  Salwey. 

tte^SJTfo^dS.  A^'''^^  ^°  ^^^  ^^^  ^^^  ^^^  disturbance  of  the 
hirfMBceofeoin-  plaintiff's  right  of   common   by    digging  stone, 

right  u  aik^    g"*vel,  &c.  tried  before  Garrcw  B.  at  the  last  assizes 

rf^il^'  ^^^  *^  ^^"°^y  ^^  ^^^^-  ^^^  plaintiff  declared  upon 
tmd  lowf,  It  is      the  possession  of  a  messuage  and  land,  and  as  beine 

not  Dcocsfliry  Hif  •  i    ■ 

the  plaintiff  to  entitled  to  common  of  pasture  in  respect  thereof;  he 
Sft^hta^  proved  his  right  in  respect  to  the  land,  but  did  not  suf- 
^plStiffd^  fic»«nt]y  prove  it  in  respect  to  his  messuage.  The  de- 
clared opon  a  fendant  called  no  witnesses,  and  the  plaintiff  obtained 
in  respect  of  a  *  verdict  with  nominal  damages,  the  learned  Judge 
^h3i^d  8^^"^  *^®  defendant  leave  to  move  to  set  aside  that 
fift^acTMof  verdict  and  enter  a  nonsuit,  if  the  Court  should  be 

land,  with  the  r       •    •         l  i 

v^paitenanoes ;  ^'  opinion  tbat  a  nonsuit  ought  to  be  entered,  on  the 
decJ^^  ground  that  in  this  action,  which  was  against  a  wrong 
Sfp^'rf  ^^^  ^^^  disturbance  of  right  of  common,  it  was  neces- 
comiBan  right  in  saiy  for  the  plaintiff  to  prove  a  riirbt  of  common  in 
ludwasenongh  'csp^ct  to  both  messuage  and  lands.  In  Michaelmas 
Tr^l^  ^  '^^^  '*»^'  TflMw^on  obtained  a  rule  nisi ;  and 

Puller  and  fVinter  (with  whom  was  Jervis)  now 
shewed  cause.  The  declaration  in  this  case  avers, 
'^  that  whereas  the  plaintiff  at  the  time  of  committing 
the  grievances  hereinafter  mentioned  was  and  still  is 
lawfully  possessed  of  a  certain  messuage  and  divers,  to 


(a)  Plaintiff  may  recoTer  in  trover,  or  other  action  for  tort,  as  sole  ©wner 
of  the  property,  although  it  appear  in  eyidence  that  be  was  on! j  joint-tenant 
or  tenant  in  common  wiih  others,  and  the  omission  can  only  be  pleaded  in 
abatnoent  Bkuam  r.  HMard,  5  Ent  4t0,  Sedgworih  r.  Overend,  7  T.  B 
«79.  Addrnn  v.  Oi«rend,  6T.IL  766.  1  Sound,  4th  ed.  Wl  h.  notes  by 
Serjt  TVUUam.  In  an  action  for  dUtarbing  common,  pbuntiff  must  prore  a 
right  to  same  kind  of  common  as  tbat  alleged,  but  need  not  prorc  the  ame 
Mr  as  is  set  out  in  the  declaration,  for  the  distarbance  is  the  gist  of  the 
■ction,  and  the  title  only  inducement    But  Ni.  Pri,  Td.  1  &tiiid.  S4d.  n. «. 
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wit,  130acres  of  land  with  the  appurtenances,  situate  and  1619* 
being  in  the  parish  of  Athlon  Bawdier  y*  Sec.  The  simple 
question  in  this  case  is,  whether  in  this  action,  which  is 
against  a  wrong  doer,  it  was  necessary  for  the  plaintiff 
to  prove  a  right  of  common  in  respect  to  both  messuage 
and  lands,  in  order  to  entitle  him  to  damages  for  the 
injury  he  had  sustained.  In  the  first  place,  the  decla- 
ration in  this  case  is  divisible,  and  upon  the  general 
principle,  recognized  in  a  variety  of  cases,  that  if  the 
plaintiff  only  proves  part  of  what  he  alleges,  he  is  en* 
titled  to  a  verdict,  and  is  not  necessarily  tied  up  to 
prove  the  whole.  The  plaintiff  in  his  declaration  may 
allege  more  or  less,  and  if  he  sustains  his  title  only  to 
a  part  of  what  he  alleges,  the  jury  may  apportion  da- 
mages either  to  the  whole  or  to  a  part,  according  as  the 
alleged  injury  is  proved.  In  cases  of  this  description 
the  title  of  the  plaintiff  is  merely  the  inducement  to  the 
action,  and  the  title  is  an  immaterial  averment.  This 
is  not  like  the  case  of  a  contract,  because,  as  the  coq- 
tract  is  the  basis  of  the  action,  if  it  is  set  out  in  the  de-^ 
claration,  it  must  be  literally  proved;  but  in  this  casei 
the  jury  are  only  to  look  to  the  damage  which  the 
plaintiff  has  sustained,  because  this  is  an  action  against 
a  wrong  doer,  and  therefore  the  defendant  has  no  right 
to  question  the  plaintiff's  title  to  the. soil,  his  business 
being  to  answer  the  wrong  iilleged  to  be  done  by  him* 
This  action  is  grounded  upon  the  possession,  and  there- 
fore the  title  would  only  be  matter  of  inducement.  The. 
plaintiff  need  not  set  out  any  title  whatsoever,  because 
as  to  the  defendant,  who  did  the  injury,  it  stands  indif- 
ferent whether  the  plaintiff  is  owner  of  the  soil  or  not* 
If  then  the  declaration  in  this  case  be  divisible,  and  the 
plaintiff  shews  that  ^le  defendant  has  injured  the  right 
of  common  which  is  claimed  in  respect  of  the  land,  but 
fails  as  to  the  messuage,  still  the  jury  must  apportion 
the  damage  sustained  in  respect  of  the  former.  It  was 
upon  this  principle  that  the  jury  found  their  verdict 
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1819*  below,  and  that  principle  is  founded  upon  a  variety  of 
authorities.  He  cited  in  support  of  his  argument 
Eardley  v.  Tumock,  (a)  Bertie  v.  Beaumont,  {b)  Strode 
V.  Byrt,  (c)  St.  John  v.  Moody,  (d)  Fewkt  v.  Miller j^e) 
Ferrer  v.  Johnson,  (f)  and  Wynm  v. White,  (g).  On  the  au^ 
thority  of  these  eases  he  contended  that  the  declaration 
being  divisible,  aad  the  title  being  mere  matter  of  in- 
ducement, the  plaintiff  was  entitled  to  recover  damages 
pro  tanto  for  the  injury  he  bad  sustained  in  his  right  of 
common  appurtenant  to  the  150  acres  of  land< 

W.  E.  Taunton  and  Campbell  contra*  The  objeetieii 
to  the  plaintiff's  right  to  recover  in  this  aetion  is,  that 
the  declaration  is  not  divisible.  The  declaration  might 
have  been  framed  otherwise,  but  here  the  messuage  and 
the  land  are  described  as  one  entire  tenement.  If  the 
allegation  had  been  ''  that  the  plaintiff  had  been  pos- 
sessed of  a  messuage  and  divers,  to  wit,  150  acres  of 
land  belonging  thereto,  and  occupied  therewith,^'  there 
would  be  words  connecting  the  land  with  the  mes- 
suage, and  under  such  a  declaration  he  might  recover 
the  damages  claimed  in  respect  of  the  right  of  com- 
mon so  appurtenant  to  the  entirety.  But  there  are  no 
such  words  of  connexion  here,  for  the  declaration  al- 
leges the  right  of  common  with  reference  to  both  mes- 
suage and  land,  shewing  thereby  an  entirety  of  right. 
The  right  might  have  been  alleged  differently,  but  as  it 
is  at  present  set  forth  it  is  incapable  of  severance.  The 
declaration  avers,  '*  Hat  whereas  the  plaintiff,  at  the 
time  of  committing  the  grievances  hereinafter  men- 
tioned, was  and  still  is  lawfully  possessed  of  a  certain 
messuage  and  divers,  to  wit,  150  acres  of  land  with  the 
appurtenances,  situate  and  being  in  the  parish  of  Askton 


(a)  Cro.  Jac.  629.  Pakntr  270.        (6)  16  EbA.  33.         (c)  4  Mod,  418. 

(d)  1  Vent.  275.  U)  3  Taunt.  1 37.  (/)  Cro.  Uxl  335. 

(^)  2  Sir  H".  Ji.  MO. 


^hW93* 
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Bawdlerj'  &e.  It  then  goes  on  in  this  way,  <'  and  bjr  i9W» 
reason  thereof* — ^by  reason  of  what  ?  why  of  the  pes-  ' 
session  of  two  things  which  are  put  together;  for  it 
says  ^  a  messuage  and  so  many  aores  of  land,  and  by 
reason  thereof,  during  all  the  time  aforesaid  ought  to 
hsL^e,  and  still  of  right  ought  to  haye  common  of  pas- 
ture for  all  his  commonable  sheep,  lev€mt  and  couchant, 
m  and  upon  the  said  messuage  and  lands  with  the  ap- 
parteaances/'  It  does  not  say  ^'  in  and  upon  the  said 
messuage  and  land  respectively,'*  but  ^'  in  and  upon 
the  said  messuage  and  land  with  the  appurtenances  be* 
kmging  thereunto^''  clearly  describing  one  entire  tene* 
ment.  The  terms  "  with  the  appurtenances"  following 
the  enumeration  of  **  the  messuage  and  land,"  import 
one  entire  tenement.  It  is  not  usual  in  speaking  of 
land  in  conveyances  to  say  **  land  with  the  appurte- 
nanoea."  It  is  otherwise  of  a  messuage,  and  it  is  a  very 
oommoa  description  to  say  ''  messuage  with  the  ap- 
purtenances." It  may  be  very  often  found,  perhaps,  as 
connected  with  land;  but  certainly,  in  conveyances 
generally,  penury  of  language  is  seldom  urged  as  an 
objection.  Common  may  undoubtedly  be  appurtenant 
to  land.  Had  the  declaration  been  in  this  case  framed 
jn  the  way  suggested,  tlie  objection  might  not  be  avail- 
able, but  here  the  plaintiff  declares  in  respect  of  one 
entire  estate.  Quantity  certainly  does  enter  into  the 
consideration  here*<- quality  being  the  important  question 
between  the  parties.  The  answer  given  to  the  ob- 
jection at  the  trial  is  of  a  different  nature  from  that 
suggested  to-day,  and  therefore  the  defendant  is  in  a 
manner  taken  by  surprise,  as  he  did  not  expect  to  be 
oailed  upon  to  meet  the  argument  now  made  as  to  the 
form  of  the  aclion.  {Abbott  C.  J.  If  you  were  taken 
by  surprise,  that  might  be  a  ground  for  an  application 
of  a  different  kind.  The  question  now  before  us  is, 
whether  the  evidence  supported  enough  of  the  declara- 
tion to  eaable  the  plaintiff  to  sustain  the  action.)    The 
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1819.  learned  CouDsel  then  endeavoured  to  distinguish  the 
cases  oited  on  the  other  side  from  the  present;  and  he 
contended  that  the  title  in  this  case  was  as  much  the 
basis  of  the  action  as  the  contract  would  be  in  assump- 
sit :  the  plaintiff  had  no  right  to  complain  of  what  the 
defendant  did  on  the  common  and  waste  land,  unless  he 
had  a  right  of  common.  His  right  therefore  was  the 
basis  of  the  action,  and  was  consequently  the  most 
material  part  of  this  case.  The  right  here  was  not 
mere  matter  of  inducement,  because  it  must  be 
proved.  The  plaintiff  was  bound  to  prove  title  to  some 
right  of  common,  and  unless  he  did  so  his  action  was 
altogether  without  cause ;  for  he  had  no  right  to  com- 
plain of  that  which  in  the  abstract  might  be  an  injury 
to  the  common,  unless  he  proved  that  it  was  an  injury 
to  his  right  of  common.  The  question  undoubtedly 
was  in  this  case  whether  the  allegation  in  the  declara- 
tion was  divisible  or  not.  If  not  divisible,  and  there- 
fore applicable  to  one  entire  tenement,  then  the  plaintiff 
could  not  recover  damage  in  respect  of  a  part  of  the 
whole. 

Abbott  C.  J.  I  have  always  considered  it  to  be 
the  general  rule  of  pleading,  that  in  an  action  for  a 
wrong  done,  if  the  party  proves  part  only  of  the  decla- 
ration, the  part  proved  is  sufficient  to  entitle  him  to 
maintain  an  action ;  and  that  he  is  also  entitled  to 
maintain  his  action,  although  the  defendant  is  entitled 
to  a  part  of  the  subject-matter  of  the  injury.  That  I 
consider  to  be  the  general  rule  in  pleading  in  actions  of 
tort.  Undoubtedly  it  is  liable  to  exception,  as,  for  in- 
stance, where  the  allegation  is  matter  of  description. 
There  it  may  sometimes  happen  that  if  the  whole  de- 
scription be  not  proved,  and  you  do  not  prove  the  thing 
as  you  have  alleged  it,  but  prove  something  differing, 
from  it,  you  fail  in  the  action.  Though  you  prove  part 
in  such  casesj  you  cannot  succeed  unless  you  prove  the 
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whole.  The  question  in  this  case  (and  that  is  the  only  IBIQ* 
difficulty  I  have  felt  throughont  the  whole  argument) 
is,  whether  this  is  to  be  considered  as  matter  of  ifescrtp- 
tion*  The  words  are, ''  possessed  of  a  certain  messuage^ 
and  divers^  to  wit,  150  acres  of  land  with  the  appurte- 
nances," without  shewing  that  they  were  occupied  to- 
gedier,  or  in  any  way  connecting  the  land  and  the  mes- 
suage together,  so  as  to  make  the  whole  descriptive  of 
one  entire  tenement.  If  there  had  been  such  words  of 
connexion,  so  as  to  make  the  language  of  the  declara- 
tion descriptive  of  the  thing  itself,  I  should  be  of  opi- 
nion, in  this  case,  that  the  description  should  be  fully 
proved.  But  I  consider  that  these  are  not  words  of  de- 
scription. It  is  an  allegation  that  the  plaintiff  is  pos- 
sessed of  a  house,  in  respect  of  which  he  has  a  right  of 
common  ;  and  that  he  is  also  possessed  of  land,  in  re- 
spect of  which  likewise  he  has  a  right  of  common. 
Having  proved  that  he  is  possessed  of  land  in  respect 
of  which  he  has  a  right  of  common,  he  is  entitled  to  that 
right,  although  he  has  not  proved  it  in  respect  to  the 
messuage.  Under  such  circumstances,  he  is  entitled  to 
have  a  verdict  entered  for  so  much  in  respect  of  that 
right  of  common  as  has  been  injured  by  the  defendant. 
If  this  decision  is  wrong,  the  defendant  may  avail  him- 
self of  it  in  error. 

Bay  LEY  J.  I  think  this  is  not  an  entire,  but  a 
divisible  allegation,  and  the  nature  of  the  action  is 
such,  that  if  the  plaintiff  proves  so  much  of  his  decla- 
ration as  shews  that  he  is  injured,  it  is  sufficient  to 
entitle  him  to  a  verdict.  The  allegation  is,  '^  That  he 
is  posssessed  of  a  messuage  and  divers,  to  wit,  150  acres 
of  land,  and  that  he  is  entitled  to  right  of  commcm  by 
reason  of  that  possession,  as  appurtenant  to  the  said 
messuage,  and  also  in  respect  of  the  said  land/'  That, 
I  think,  in  legal  effect  and  meaning  is,  that  he  has  a 
right  of  common  either  in  respect  to  the  whole,  or  in 
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1819-  respect  to  some  part  of  that  property,  and  I  think  ihat 
he  is  not  bound  to  prove  that  he  has  it  in  respect  to  the 
whole.  One  way  of  putting  the  case  occurred  to  me, 
while  the  argument  was  going  on,  which  will  make  that 
intelligible,  although  it  b  a  different  mode  of  putting 
the  same  point.  Suppose  it  turned  out  in  the  evtdeDcc 
that  originally  there  had  been  a  right  of  common  in 
respect  of  a  messuage,  and  in  respect  of  150  acres  of 
land^-^that  would  have  been  the  plaintiff's  prifkafudm 
case ;  and  supposing  he  had  proved  it,  would  it  be  an 
answer  to  that  case,  to  shew  on  the  part  of  the  defend- 
ant, that  in  respect  of  the  messuage,  or  a  small  part  of 
the  land,  the  right  had  been  extinguished,  but  remained 
in  the  residue  f  I  think  that  is  only  putting  the  same 
point  in  a  different  light ;  but  I  think,  by  putting  it  in 
that  light,  it  has  a  tendency  to  shew  that  the  opiniott 
which  the  Court  have  formed  on  this  subject  is  a  right 
opinion*  If  this  is  a  divisible  allegation,  the  plaintiff  is 
dearly  injured,  as  has  been  proved,  and  he  is  entitled 
to  a  verdict  to  the  extent  of  that  injury*  He  proved 
the  right  of  common  with  reference  to  on«  part  of  that 
which  is  included  in  the  messuage  and  the  150  acres  of 
land.  It  is  suggested  in  ai^ument,  that  under  this  de>- 
claration  the  plaintiff  might  be  proving  that  he  had  a 
right,  in  respect  of  five  acres  of  land  in  one  plaoC)  five 
in  another,  and  five  in  a  third.  I  take  it  that  this  de- 
claration would  not  let  the  plaintiff  into  that  sort  of 
proofs  because  he  only  claims  one  right  of  common, 
and  he  cannot  be  at  liberty  under  this  declaration  to 
give  evidence  of  distinct  rights  of  common  in  respect 
of  unconnected  quantities  of  land.  The  case  of  Eard' 
ley  V.  Tumock  (a)  seems  to  me  to  be  a  very  strong 
authority  to  shew  that  the  opinion  which  the  Court  is 
How  adopting  is  the  right  one.    The  declaration  in  that 
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case  stated  ^  That  EardUy  was  seised  in  fee  of  a  meSi-  18 19- 
snage  and  sixty  acres  of  land,  sixty  acres  of  meadow; 
and  eighty  acres  of  pasture  in  Hitfton,  and  that  he  and  jxgtdTut 
aU  his  ancestors  had  had  comnion  a{>purteDaDt  in  £00 
acres  of  wastci  aad  that  the  defeDdant  had  inclosed  three 
acres  thereof,  and  disturbed  him  of  bis  common,  to  the 
plaintiff's  damage  of  40/.;  he  therefore  claimed  his 
right  of  coramon  in  respect  of  sixty  acres  of  land,  sixty 
acres  of  meadow,  and  eighty  acres  of  pasture.  What  is 
the  Terdict  ?  '*  That  he  is  entitled  to  it  in  respect  of  the 
messuage  and  ninety  acres  of  Und,  meadow,  and  pasture 
thereto  appertaining,  and  for  the  residue  that  he  had 
not  common."  Why  then,  unless  this  had  been  con- 
sidered as  a  divisible  allegation,  the  pkuntiff  would  have 
&iled  as  to  proof  of  the  subject-matter  of  his  claim. 
The  only  way  in  which  the  present  dase  is  distingmisb- 
able  from  that  is,  that  there  the  plaintiff  fail^  as  to  the 
quantiijff  bwt  that  here  he  fails  as  to  the  quality^  that  is, 
as  to  some  part  of  his  property.  But  if  you  are  not 
bovnd  to  prove  the  whole  ia  quantityp  why  are  you  to 
prove  the  whole  in  quality*^  The  reason  why  he  is  not 
bound  to  prove  the  whole  is  this :  ^*  The  common  is  but 
the  inducement  to  the  action,  and  the  substance  is  the 
inclosure,  which  occasioned  the  tort ;  aod  if  he  had  com- 
mon to  more  or  less  land,  it  had  not  been  material  in  this 
action,  or  upon  this  issue*"  Therefore  I  think  that  is  an 
authority  for  the  purpose  of  shewing  that  if  you  shew 
a  right  of  common  to  one  things  which  the  general  alle- 
gation oomprshends,  that  is  suffici^it  to  entitle  the 
pkiiitiff  to  a  verdict* 

Hoi,ROTl7  J.  I  am  of  the  same  opinion^  that  in 
this  case  the  allegation  is  sufficiently  proved  to  entitle 
the  plaintiff  to  recover  in  the  present  action  for  such 
part  as  he  has  proved.  In  considering  questions  of  va^ 
nance,  I  have  always  looked  to  this  maxim  of  the  law, 
that  a  plaintiff  must  recover  secundum  uUigata  €t  pro* 
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IS  19.        beta;  you  must  not  allege  one  ground  of  actioni  and 

recover  upon  a  different  ground ;  but  your  proof  must 

agttiut        agree  with  the  ground  of  action  you  have  alleged*    If, 
however,  you  prove  a  distinct  ground  of  action,  and 
that  which  you  allege  is  only  proved  in  part^  that  is 
sufficient  to  sustain  an  action*    Tlierefore,  if  you  allege 
a  ground  of  action  which  is  not  fully  sustained  in  evi- 
dence, but  you  prove  that  there  is  some  ground  of  ac- 
tion pro  tanto,  having  so  proved  it,  the  Court  will  give 
*      that  judgment  to  the  party  to  which  be  is  entitled  so 
far  as  his  proof  goes.    This  principle  applies  to  torts. 
In  the  case  of  a  contract,  where  the  contract  is  alleged 
as  containing  several  different  particulars,  and  all  the 
particulars  alleged  are  not  proved,  the  law  has  said,  that 
■that  is  a  different  contract ;  and  if  you  give  proof  of 
that  which  the  law  says  is  a  different  contract,  it  is 
endeavouring  to  establish  a  different  ground  of  action 
from  that  alleged  in  the  declaration,  and  the  party 
cannot  recover,  because  he  does  not  prove  the  ground 
of  action,  and  because  he  proves  a  different  contnu!t 
from  that  declared  upon.     The  same  principle  applies 
in  the  case  of  a  prescription,  when  you  plead  in  bar  to 
an  action.    Prescription  is  an  entire  thing,  and  when  it 
is  alleged  and  issue  is  taken  upon  it,  it  must  be  proved 
as  alleged,  for  otherwise  it  is  a  different  prescription. 
The  universal  principle  where  prescriptions  are  alleged, 
and  particularly  in  pleas  in  bar,  is,  that  if  you  do  not  prove 
the  prescription  to  the  full  extent  alleged,  you  cannot 
recover  upon  such  an  issue,  (a)    In  the  present  case  the 
declaration  does  not  allege  any  prescription  at  all,  but 
states  that  the  party  is  possessed  of  a  messuage  and 
lands,  and  by  reason  thereof  he  is  entitled  to  certain 
common  right.    Where  the  party  declares  by  prescrip- 


(a)  BuL  Ni.  Pri.  f99.  cites  2  Rol.  Abr.  706.     Rogcn  v.  Alien,  1  Ompb. 
1^13.    Brook  ▼.  WiUttt,  t  Ben.  BUl  924.    Ba  v.  Surry,  2  Cumpb.  465.     Ba 
'  Y.  BftodiiffUtiiif  4  Cnnpo.  189* 
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tioD,  by  writings  or  by  i^eement  nin  constat^  that  the  1B19.  - 
allegation  in  the  declaration  is  made  out  by  merely 
proving  part  of  the  title,  because  the  proof  in  such 
case  is  different  from  the  ground  of  action  alleged,  and 
proves  a  different  right  of  common.  In  this  case  it  is 
said  that  the  plaintiff  was  possessed  of  a  messuage,  and 
that  in  respect  thereof  he  had  certain  right  of  common ; 
whereas  that  allegation  is  not  proved,  but  the  evidence 
which  he  offers  does  not  prove  a  different  allegatioo, 
because  it  is  referable  to  another  right  in  respect  of 
which  he  declares.  The  only  difference  is,  that  be  has 
not  proved  to  the  full  amount  of  his  claim,  but  only  to  a 
part.  He  has  proved  that  he  was  possessed  of  land  to 
which  common  right  was  annexed,  but  he  has  offered 
no  proof  with  respect  to  the  messuage.  The  proof 
therefore  he  has  given,  sustains  his  allegation  in  part, 
and  therefore  he  ought  to  have  a  right  of  common  in 
respect  of  that  part  which  he  has  proved.  He  proves 
in  respect  to  the  laud  bat  not  in  respect  to  the  mes- 
suage, but  that  is  not  proof  of  a  different  allegation,  but 
proof  of  the  same  allegation  in  part.  It  appears  to 
me  that  this  part  of  the  same  allegation  is  not  to  be 
considered  as  an  allegation  of  one  entire  thing,  as.  an  the 
case  of  a  prescription,  but  as  that  which  is  divisible.  If 
the  disturbance  of  common  is  proved  in  the  way  alleged, 
that  is  to  say,  is  proved  to  be  a  disturbance  of  the  same 
nature  and  kind  as  that  alleged,  but  not  to  the  whole 
extent  of  the  allegation,  then  the  plaintiff  is  entitled  in 
respect  to  that  which  he  has  proved.  If  he  proves  that 
he  is  entitled  in  respect  of  the  150  acres  of  land,  that  is 
sufficient  to  entitle  him  to  a  verdict.  It  is  not  necessary 
to  prove  the  allegation  to  the  whole  extent.  Upon 
what  principle  can  it  be  said,  that  if  it  is  not  necessary 
to  prove  the  right  with  respect  to  all  the  premises  that 
the  declaration  alleges-'-you  cannot  recover  m  partr 
What  difference  does  it  make  when  the  premises,  in 
respect  of  which  it  is  riot  proved,  is  different  entirely 
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1919.  fron  that  proved  ?  The  defendant  sajs»  that  as  joq 
J~"  have  only  proved  as  to  part,  yoa  are  entitkd  to  recover 
nodiiag,  beeame  the  aUegation  k  not  proved  io  retpeet 
to  all  the  premisei.  Now  it  appears  'that  die  plaintiff 
has  dittioctly  proved  his  right  to  recover  in  reapeet  of 
the  iand,  and  I  really  do  not  see  on  what  principle  it 
can  be  said,  that  he  cannot  recover  to  that  extent  be- 
cause be  is  not  able  to  prove  as  to  the  rest.  I  have 
always  nndentood  that  if  yon  prove  part  of  what  yon 
have'  alleged,  that  is  sufficient  to  enable  you  to  main- 
tain an  action  for  what  yom  have  proved,  and  that  in 
snch  case  yon  are  entitled  to  recover  to  that  extent. 
In  the  ease  of  a  nisdescription  there  yon  cannot  reco- 
ver, beeanse  yon  don't  prove  the  thing  as  alleged,  and 
because  proof  of  put  is  a  different  thing  from  the  whole, 
which  yon  are  boimd  to  make  oat.  I  think,  dierefore, 
that  tfab  rule  tnnst  be  made  absolute. 

Bk8T  Jr  In  the  case  of  a  contract  the  contraet  is 
the  basis  of  the  action,  therefore  it  must  be  proved  as 
staled.  So  in  the  case  of  a  prescription,  it  must  be 
proved  as  stated.  Why  i  Beeanse  it  is  die  saaie  thing 
as  a  contract— the  prescription  supposing  a  contract  or 
deed  to  have  been  executed,  and  therefore  by  the  same 
mie  yon  must  prove  it,  as  set  out  according  to  the  prin- 
ciple applicable  to  such  eases.  Bat  that  doctrine  has 
not  been  extended  ^  cases  of  tort  where  the  right  is 
mere  inducement  to  the  action.  In  the  present  case 
the  plaintiff  is  entitled  to  judgment  for  damages,  if  he 
has  any  right  upon  this  common,  (he  right  hating  been 
itftenrnpted  by  the  injurious  act  of  the  defendant.  All 
that  it  ii  necessary  for  him  to  shew  is,  that  he  has  a 
right  of  oiMnHM>n,  and  that  that  right  has  been  <distttrbed 
by  the  defendant.  It  is  stated  and  proved,  and  we 
tanst  take  it,  that  the  daamges  were  given  in  proportion 
to  ^ae  injuty  ^one  to  the  right  as  proved*  It  has  been 
estabhshed  since  the  reign  of  jMme$  the  First,  in  the 
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case  alluded  to,  (a)  that  where  the  party  complains  in         1819. 
tart,  the  title  is  mere  matter  of  indacement,  and  that  it      >S 
is  not  necessary  to  prove  it.    There  Chief  Justice  Lea        ^gabut 
doubted  upon  the  matter,  but  the  judgment  was  given 
in  conformity  with  the  opinion  of   the  other  three 
Judges.    The  same  doctrine  is  recognized  by  Chief 
Justice  De  Grey,   Mr.  Justice  Black$tone,  and  Mr. 
Justice  Nares,  in  ffi/nn  v.  White ;  (6)  and  in  Bertie  r. 
Beaumont  {c)  the  Court  decided  upon  the  very  same 
principle.  Lord  Ellenborough    saying   that   the   right 
was  mere  matter  of  inducement,  and  not  necemary  to 
be  proved  in  the  extent  in  which  it  was  alleged*    AU 
that  is   necessary  to  prove  in  this  case  is,  that  the 
plaintiff  had  some  right,  which  right  had  been  violated 
by  the  act  of  the  defendant*    The  only  difficulty  that 
can  occur  to  any  man  on  a  subject  of  this  sort  is  as  to 
the  evidence  to  be  used  for  the  purpose  of  establishing 
a  right  to  common  as  appurtenant  to  land  independent 
of  the  messuage.    There  might  be  some  reason  for  re- 
quiring that  that  point  should  be  proved  before  the 
plaintiff  could  recover.    But  my  Lord  Chief  Justice 
has  completely  removed  all  difficulty  upon  that  point, 
for  in  order  to  effect  that  object,  all  that  is  necessary  to 
do  may  be  done  in  this  case,  viz*  by  taking  the  verdict 
specially,  according  to  the  proof  given  on  the  trial*   If 
the  plaintiff  had  only  a  right  of  common  in  respect  of 
the  land,  I  think  the  defendant  has  no  right  to  com- 
plain of  the  verdict  as  taken  in  respect  of  that  right. 
I  think  the  verdict  ought  to  be  so,  and  it  appears  to  me 
that  we  should  be  doing  an  act  of  great  injustice  if  we 
were  to  tarn  round  the  present  plaintiff  and  put  him  to 
bring  a  new  action  against  a  man  who  has  been  proved 
to  be  a  wrong  doer.     Under  these  circumstaooet  I 
think  there  is  no  pretence  for  a  new  trial. 

Rule  discharged. 

(a)  EarUsy  t.  Tumcpck,  On.  Jac,  6f9.  (6)  t  9if  Wm,  Bu  MO/ 

(c)  16  EoMt.  S$, 
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Friday, 
Feb.  6th. 

Bjtke55G.3. 
c.  iOiS.  sec.  10. 
future  effects  of 
a  discharged  in- 
solTent  are  lia- 
ble, aiid  there- 
lore  bail  wbo 
have  taken  the 
benefit  of  that 
act  cannot  jus- 
tify nnicss  the 
debts  from 
which  they  were 
discharged  hare 
been  since  paid. 
Bail  oncoming 
np  to  justify, 
goilty  of  gross 
preyarication, 
may  be  com- 
mitted to  the 
custody  of  the 
marshal,  (a) 


Curtis  against  Smith. 

/iNDREWS  opposed  the  justification  of  one  of  the 

bail  in  this  case,  on  the  ground  that  in  the  year 

1815  he  had  taken  the  benefit  of  the  Insolvent  Debtors' 

Act,  and  therefore,  as  hb  future  effects  would  be  liable^ 

he  could  not  justify. 

The  bail  being  examined,  said  that  he  had  since 
paid  all  his  debts;  but  on  being  pressed  to  name  any 
of  the  debts  which  he  had  so  paid,  he  mentioned  three 
or  four  of  a  very  small  amount.  Being  asked  to  spe- 
cify some  large  debt,  he  mentioned  one  of  40/.,  but  on 
being  urged  to  state  the  time  when  this  was  paid,  he 
said  he  had  not  paid  it;  that  he  had  misunderstood  the 
question,  and  otherwise  prevaricated.    Upon  which 

Best  J.  interposed  and  said, — I  shall  commit  this 
man  until  Monday.  It  is  high  time  that  the  Court 
should  exercise  its  authority  in  cases  of  this  descrip- 
tion. It  is  hard  upon  a  creditor  that  he  shall  first  run 
the  risk  of  having  bad  bail  put  in  as  a  security  for  his 
debt ;  and  secondly,  if  the  bail  when  they  come  up  to 
justify  are  guilty  of  wilful  and  corrupt  perjury,  he  shall 
be  put  to  the  trouble  and  expense  of  prosecuting  a 


(a)  Vide  fioyton's  case,  Cro.  Car.  146.  Bail  committed  by  Wkklock  J. 
for  prevarication  and  stating  he  possessed  property  which  he  afterwards  de- 
nied ;  and  afterwards  confesung  his  crime  on  examination  by  the  Comt,  he 
was  adjudged  to  be  committed  to  prison  and  stand  upon  the  pillory  wiUi  a 
paper  mentioning  the  cause,  viz.  "  for  false  bail,'*  and  to  be  brooght  into  the 
Courts  of  K.  B.  C.  P.  and  Exchequer ;  and  this,  on  his  confession,  was 
recorded  in  Court  without  other  proceedings  against  him :  And  see  Aman. 
C.  B.  1  Stra.  384.  Court  will  not  set  aside  allowance,  of  bail  on  the  ground 
that  one  of  them  has  sworn  to  a  felsc  account  of  his  property,  if  it  do  not 
appear  thot  the  defendant  or  his  attorney  was  privy  to  the  bail's  misconduct. 
A'Betket  ▼,  ~  5  TauiU,  776.  C.  P. 


Smith. 
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worthless  man.  It  too  frequently  happens  that  persons  J  8 19* 
of  this  description  escape  punishment^  from  the  unwil- 
lingness  of  parties  to  put  themselves  to  the  expense  of  agaimt 
a  prosecution  for  perjury.  It  is  fit  in  a  case  of  this  na- 
ture that  the  Court  should  take  this  matter  into  their  own 
handsy  and  I  shall  commit  this  man  yntil  Monday^  and 
then  let  him  apply  to  the  G^urt^  and  they  will  dispose 
of  him  as  they  think  proper. 

The  offender  was  accordingly  committed  to  the  cus- 
tody of  the  Marshal,  and  the  other  bail  was  rejected. 

On  the  same  day  the  learned  Judge  committed 
another  person  to  Newgate,  who  had  come  up  to  justify 
as  bail,  and  bad  grossly  perjured  himself,  and  prevari- 
cated in  his  answers. 

These  persons  were  brought  before  the  Court  on 
the  Monday  following ;  and  Andrews  for  the  plaintiff  in 
the  one  case,  and  Chitty  for  the  plaintiff  in  the  other, 
being  asked  whether  they  were  instructed  to  make  any 
application  against  the  offenders  ?  and  having  replied 
that  they  were  not, 

Abbott  C.  J.  after  conferring  with  the  other 
Judges,  addressed  the  offenders  to  the  following  effect : 
The  practice  of  putting  in  bail  of  this  description  has 
of  late  years  greatly  increased.  The  contempt  imputed 
to  the  persons  before  the  Court  is  a  very  great  and 
enormous  offence.  Putting  in  bail  of  this  description 
js  almost  always  accompanied  by  perjury.  The 
two  persons  who  are  now  before  the  Court,  and  all 
others  who  have  acted  like  them,  are  open  to  a  prose- 
cution for  perjury.  But  independent  of  this  liability, 
their  conduct  is  a  great  contempt  of  the  Court  itself; 
for  nothing  can  be  more  improper  than  for  a  person 
coming  in  the  first  instance  and  saying  that  which  he 
is  not  able  to  maintain  on  being  further  examined. 
False  assertions  of  this  kind  are  a  very  high  contempt. 
Such  contempt  has  in  former  times  been  punished  very 
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1819>  leverdy  by  the  Court,  (a)  but  of  late  it  has  not  often 
occonred  that  the  Court  itaelf  has  ioterCered.  la  the 
case  before  os,  the  interference  of  the  learned  Judge 
was  most  proper,  by  committing  the  offending  parties. 
Trusting,  however,  that  the  example  which  has  hitherto 
been  made  of  diese  parties,  may  operate  to  deter  others 
from  attempting  the  like  imposition^  and  considering 
that  both  are  at  this  moment  open  to  anr  indictment 
and  prosecution  for  perjury,  if  the  persons  on  whom 
the  fraud  was  attempted  to  be  practised  think  proper 
to  adopt  such  proceedings,  we  do  not  think  it  neces- 
sary further  to  extend  the  term  of  their  imprisonment^ 
and  therefore  they  may  be  now  discharged. 

Discharged  accordmgly. 

(«)  Rmftm^i  cue,  Cro,  Car,  146. 


Fridag,  Doe  on  the  demise  of  James  against  Stadnton. 

f  e6. 6th.  *^  ^ 

AiMrc8er«ntTn»JECTMENT  to  recover  the  possession  of  a  wharf 

of  the  beneficial  J2i         j        i 

occupier  of  an  aod  Other  premises  mentioned  in  the  declaration, 
^ea  defend-  At  the  trial  before  Gar  row  B.  at  the  last  assizes  for 
m^'t't^t^"  ^^^^^^^f^i^^i  ^^  appeared  in  evidence  that  the  defend- 
where  a  serrant  aut  upou  whom  the  declaration  in  ejectment  was  served 

in  the  Tiaible 

occupation  of  premlwi  ammet  the  character  of  the  tenant  in  poasettion,  he  is  lable  to  be 
made  defendant,  and  his  ooudoct  is  evidence  to  go  to  the  jorj  to  presnme  that  he  is  the  tenant 
in  possession,  anleu  thait  fact  is  rebutted  by  other  evidrace.  (a) 


(a)  In  avTbag  fbr  judgment  agahist  the  casaal  ejector,  the  allidaTit  must 
state  that  the  declaration  was  served  on  the  Unead  in  possession ;  and  It  is 
not  sufficidit  to  swear  that  it  was  served  on  the  penon  in  possession  of  the 
premises.  Doe  dem,  jfofrmon  v.  J?oe,  T.  S5  Ceo.  3.  TMrf,  6th  ed.  509.  As 
to  the  mcMiiqg  of  the  word  tenant,  see  C9.  IM.  1.  Service  befcra  the  caoign 
day  of  the  Term,  on  the  servant  or  child  of  the  tenant  in  possession  is  not  suf- 
ficient, unless  the  tenant  has  acknowledged  that  he  received  the  declaratioa 
beftff«  the  6iB0ign  day,  K00  dem.  Hamibrook  v.  the,  14  Ear.  44f.  The  6. 
miMs  ^.  ^96,  Mam  Ejcvlmeat,  fd  ed  e09. 
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was  in  fact  only  a  servaat  in  the  employment  of  the  18)9 
owner  of  the  premises*  It  appeared  that  when  he  wai 
served  with  the  declaration,  he  did  not  repudiate  the 
idea  of  bis  being  the  tenaoft  in  posscssioni  but,  on  the 
oontrarjr,  he  said  to  the  witness,  ''  You  might  have 
served  me  with  this  on  the  wharf  yesterday."  It  was 
also  proved  that  the  defendant  appeared  to  the  action, 
and  in  fact  the  cause  went  down  to  trial  under  a  con- 
vietion  on  the  part  of  the  lessor  of  the  pUuntiff  that  the 
defendant  was  the  tenant  in  possession.  But  it  bdng 
proved  in  evidence  that  the  defendant  was  meiely  the 
servant  of  the  real  tenant  in  possession,  Garram  B. 
directed  a  nonsuit.  In  Michaitma^  Term  PuUer  ob- 
tamed  a  rule  calling  on  the  defendant  to  riiew  cause 
why  the  nonsuit  should  not  be  set  aside  and  a  new  trial 
granted* 

Campbell  now  shewed  cause.  It  must  be  taken  upon 
the  report  that  the  defendant  was  not  the  tenant  in  pos- 
seflBion  of  the  premises  in  question,  but  was  in  fact  only 
the  servant  of  the  tenant ;  and  therefore  as  there  was 
no  personal  service  of  the  declaration  in  ejectment 
upon  the  tenant  in  possession,  the  nonsuit  is  right.  The 
true  criterion  whether  the  ejectment  could  be  sustained 
against  this  defendant  is,  whether  he  himself  can  main- 
tain aa  action  against  a « wrong  doer.  It  is  clear  he 
cannot,  because  he  has  not  the  legal  possession  of  the 
premises.  It  is  clear  that  this  defendant  was  not  the 
tenant  in  possession ;  and  if  so,  the  action  cannot  be 
maintained  against  him.  In  the  case  of  Doe  on  tlie 
demise  of  Jones  v.  Wyldey{a)  it  appeared  that  the  de- 
fendant was  the  bailiff  of  the  tenant  in  possession,  and 
the  Court  held,  that  it  was  not  competent  for  the  tenant 
in  possession  to  prove  that  he  himself  and  not  the  de- 


(a)  b  Taunt.  183. 


Dos 
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1819.        fendant  is  the  possessor  of  the  land.    But  that  case 
does  not  at  all  bear  npon  the  present  queistion,  because 
there,  although  the  defendant  was  only  the  bailiff  of 
Stavmyoh.      ^Ij^  tenant  in  possession,  it  was  held  that  it  was  not 
competent  for  the  defendant  to  examine  a  witness  who  • 
is  interested  in  the  event  of  thesuit^  without  considering 
for  what  particular  purpose  he  is  called.    That  was  the : 
only  point  decided  in  that  case,  and  therefore  it  did  not 
go  to  shew  that  ejectment  would  lie  against  the  bailiff. 
In  Doe  on  the  demise  of  Foster  v.  JVilliams,{a)  it  was 
held  that  a  tenant  in  possession  is  not  a  good  witness 
to  support  his  landlord's  title,  because  it  is  to  uphold 
his  own  possession.    But  that  authority  does  not  apply 
in  this  case,  because  here  the  present  defendant  is  not 
the  tenant  in  possession,  and  therefore  if  he  is  not,  eject- 
ment cannot  be  maintained  against  him.    There  would 
be  nothing  to  prevent  this  defendant  from  being  a  wit- 
ness on  behalf  of  the  landlord's  title,  because  he  would 
]^ve  no  interest  in  upholding  the  apparent  possession 
contended  for  in  this  case.    If  then  he  could  be  a  wit- 
ness in  this  case,  this  action  cannot  be  maintained. 
There  is  no  express  authority  to  shew  that  ejectment 
will  lie  against  a  mere  servant  in  possession  of  his 
master's  premises.    This  case  is  clearly  distinguishable 
from  Doe  v.  Stradlingiib)  tried  before  Barley  J.  where 
it  appeared  that  the  lessor  of  the  plaintiff  had  let  the  pre- 
mises for  one  year  certain,  and  at  the  expiration  of  the 
year  the  tenant  continued  in  possession,  and  there  it 
was  very  properly  held,  that  as  there  was  no  other  per- 
son against  whom  the  action  could  be  brought,  the 
ejectment  wohld  lie;  but  his  Lordship  does  not  lay  it 
down  as  a  rule    that  ejectment    can  be  maintained 
against  a  servant  or  other  person  apparently  in  pos- 
session* 


(a)  Cmop,  621.  (h)  2  Starkk't  Repts.  187. 
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[Bayley  J.  Very  likely  one's  first  thoughts  at  Nisi  1819. 
Prias  may  be  wrong,  and  I  am  extremely  sorry  that 
they  are  ever  reported^  and  still  more  so  that  they  are 
ever  mentioned  again^  at  least  so  far  as  my  Nisi  Prius 
decisions  are  concerned,  because  I  think  they  are  enti- 
tled to  very  little  weight.  What  is  said  by  a  Judge 
upon  a  trial  is  merely  the  first  impression  of  his  mind 
on  a  point  coming  suddenly  before  him,  and  which  he 
has  had  no  opportunity  of  considering  beforehand.]      ^ 

Campbell  continued.*  The  mere  actual  occupation 
of  a  person  in  possession  proves  nothing,  unless  it  is 
shewn  that  he  is  the  beneficial  occupier.  It  is  a  general 
rule  in  obtaining  judgment  against  a  casual  ejector,  that 
the  aifidavit  must  shew  that  the  person  upon  whom  the 
declaration  is  served  is  the  tenant  in  possession.  .  In 
Goodiitle  on  the  demise  of  Read  v.  Badtitlejia)  it  was  held 
that  the  mere  acknowledgment  of  the  wife  of  the  tenant 
in  possesion,  that  she  has  received  a  declaration  in  eject- 
ment, will  not  bind  the  husband.  It  is  true  that  service 
upon  one  of  several  joint  tenants  will  be  good  as  to  all,  (6) 
but  in  all  these  cases  the  Court  always  looks  most 
anxiously  to  see  that  the  tenant  in  possession  is  the  per- 
son served,  and  not  the  mere  servant.  But  the  strong 
and  decisive  objection  to  this  action  is,  that  it  cannot  be 
maintained,  unless  it  is  shewn  that  the  party  against 
whom  it  is  brought  is  in  such  a  situation  as  to  be  able 
to  maintain  an  action  of  trespass.  No  such  circumstance 
appears  in  this  case,  and  therefore  the  decision  of  the 
Court  below  is  decisive. 

Puller,  in  support  of  the  rule.  It  appears  to  be  too 
strong  a  proposition,  that  the  Court  ought  to  presume  that 
this  defendant  was  merely  a  servant,  an(f  not  the  tenant 
in  possession.    There  was  abundant  presumptive  evi- 


(a)  1  Ba.  4  Put.  384. 
(b)  Doe  dem.  John  BaUty  r.  Rce,  1  Boi.  f  Put.  369. 
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18 19*        dence  of  occupAtion  by  this  person  as  the  tenant.    Un- 
P^g  doubtedly  that  evidence  was  capable  of  being  explained 

<V"^^  by  other  evidence  on  the  pan  of  the  defendant,  shew- 
ing  what  the  nature  and  true  character  Or  bis  occupar- 
tion  was.  It  was  competent  for  him  to  prove  that  be 
was  merely  the  servant^  and  not  the  occupier.  Although 
the  ca$e  made  out  on  the  part  of  the  plaintiff  might 
have  been  answered,  yet  standing  unanswerd  as  it  was, 
the  case  ought  to  have  been  left  to  the  jury.  This  per- 
son was  the  apparent  occupier  of  the  wharf-«-nobody 
else  was  found  there  who  could  be  considered  as  the 
tenant  in  possession.  It  is  very  troe  that  the  rates 
payable  in  respect  of  these  premises  were  paid  in  a  dif- 
ferent name,  and  that  the  rates  stood  in  the  name  of 
another  person.  But  it  very  frequently  happens  that 
the  name  of  a  preceding  occupier  stands  in  the  books 
of  the  collector  long  after  another  tenant  comes  in ; 
and  therefore  that  is  a  fact  extremely  equivocal  in 
the  present  case.  What  may  be  the  effect  of  the 
answer  given  to  the  plaintiff's  case  on  another  trial 
it  is  impossible  to  anticipate,  but.it  is  too  much  to  say 
tbat  a  servant  cannot  be  made  a  defendant  in  ejectment 
under  any  circumstances.  There  may  be  cases  where 
the  servant  is  the  actual  occupier,  and  may  thereby  be 
entitled  even  in  his  own  name  to  maintain  trespass. 

Bayley  J.  It  is.  not  necessary  that  the  party 
should  be  in  such  a  situation  as  to  be  able  to  maintain 
trespass  in  order  to  subject  him  to  an  action  of  ejectment. 
I  think  that  if  he  appears  in  the  visible  occupation  of 
the  property,  that  is  quite  sufficient  to  subject  him  to 
this  action;  and  I  think  in  this  case  there  was  abun- 
dant evidence  to  justify  the  plaintiff  in  treating  this 
defendant  as  a  proper  person  against  whom  the  ejects 
ment  should  be  brought.  It  appears  that  the  plaintiff 
serves  a  person  whom  he  supposes  to  be  the  tenant  in 
poss/Ksion,  and  by  so  doing  he  gives  that  person  the 


IN  THx  FiFTY-NiRTtt  Ybar  OF  GEORGE  IIL  Its 

opportunity  of  explaining  the  tni€  character  and  nature  I6l^. 
of  bis  situation.  It  is  in  the  power  of  the  party  either 
to  mislead  or  set  the  plaintiff  right,  by  his  conduct.  He  ag^ 
may  set  him  right  by  shewing  that  he  is  mistaken  in  sup*  ^Aoirroff. 
posing  him  to  be  the  tenant  in  possession;  or  he  may 
mislead  by  acquiescing  in  the  serTice  of  the  declaration, 
without  any  observation  upon  the  subject.  If  a  party 
under  sach  circumstances,  thinks  proper  to  mislead,  I  do 
not  think  he  has  much  right  to  complain  in  a  court  of  jus* 
tice  of  any  hardship  in  being  made  the  defendant  to  an 
ejectment,  when  he  brings  that  hardship  upon  himself 
by  bis  own  conduct.  When  this  defendant  is  served 
with  the  ejectment,  he  does  not  say,  '^  I  am  not  the 
tenant  io  possession  ;"  but  be  says,  *^  If  you  had  come 
yesterday,  you  might  have  served  me  on  the  wharf.** 
Is  that  the  natural  conduct  of  a  mere  servant  uninte- 
rested in  the  possession  of  the  premises  ?  But  that  is 
not  all;  he  appears  to  the  ejectment.  Why  did  he 
appear  to  the  ejectment  if  he  was  a  mere  servant  ?  If 
he  had  explained  the  true , character  of  his  occupation, 
he  never  would  be  liable  to  an  action  for  mesne  profits, 
unless  his  occupation  was  in  the  character  of  tenant. 
Bat  the  answer  which  he  gives  at  the  time  of  the  ser- 
vice, and  his  conduct  afterwards,  is  in  my  opinion 
abundantly  sufficient  evidence  to  ha^e  gone  to  the  jury 
to  consider  him  as  in  the  true  occupation  of  the  estate, 
so  as  to  make  him  liable.  I  therefore  think  that  this 
rule  must  be  made  absolute. 

HoLBOYD  J.  I  think  there  was  sufficient  evidence 
to  have  gone  to  the  jury,  so  as  to  support  the  ejectment 
against  this  defendant.  The  defendant's  conduct  at  the 
time  be  is  served  with  the  declaration  in  ejectment  seems 
to  me  to  be  sufficient  to  shew  that  be  at  least  assumed 
the  character  of  a  tenant  in  possession,  because  he  does 
not  say,  "  I  am  only  the  servant — I  am  not  in  posses- 
sion— I  am  only  acting  for  my  master;"  but  he  say^^ 
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"  You  might  have  served  me  yesterday  upon  the  wharf" 
I  am  therefore  of  opinion  that  there  was  evidence  to 
have  gone  to  the  jury,  for  them  to  presume  that  he  was 
the  tenant  in  possession,  particularly  when  coupled 
with  the  subsequent  fact  of  his  appearing  to  the  action 
and  pleading  in  the  character  of  a  tenant  in  possession. 


Best  J.  An  action  of  ejectment  cannot  be  brought 
against  a  mere  servant,  where  he  unquestionably  ap- 
pears to  be  such.  But  in  this  case  it  appears  that 
though  this  person  may  in  fact  be  a  servant,  yet  that 
he  was  the  visible  tenant  in  possession  carrying  on  the 
business  apparently  for  his  own  benefit,  and  assuming 
by  his  language  and  demeanor  the  character  of  a  bene- 
ficial occupier,  (a) 

Rule  absolute. 

(a)  AUatt  C.  J.  expressed  no  oinnioo. 


Fridtof, 
JPeft.  5tb. 


Thorpe  against  Beer. 


f^ASELEE  on  a  former  day  obtained  a  rule  call- 


\jr 


Defendant  had 
applied  to  a 

Judge  in  raca-  ine  upon  the  plaintiff  to  shew  cause  why  the  writ 

tion  to  sec  aside  .        .             .        i. 

piaintifTsexecu-  of  execution  issued  in  this  case  should  not  be  set  aside 

tion  or  irregtt-  ^j  j^  costs  for  irregularity,  the  irregularity  being  that 


there  was  a  writ  of  error  sued  out  before  final  judgment 
was  signed. 


laxity,  on  a 
groand  which 
the  Judge  over 
ruled ;  the  de- 
fendant having 

brought  a  writ  of  error  before  final  judgment  signed,  but  not  haying  communicated  that  fact  to 
the  Judge,  afterwards  applied  to  the  Court  to  set  aside  the  execution,  on  the  ground  tlmthe  had 
before  brought  a  writ  of  error.  Held  that  this  fact  not  having  been  communicatesd  to  the  Judge 
on  the  former  application  to  him,  defendant  was  now  too  late  to  take  advantage  of  the  iiregu- 
laritj.  (a) 


(a)  Where  a  Judge  refuses  an  order,  the  party,  if  dissatisfied,  should  apply 
to  the  Court,  and  not  to  another  Judge  at  chambers,  Wright  v.  SUvaum^ 
5  Taunt.  850.  post. 
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Camyn  now  shewed  cause;  and  from  the  affidavits  he        1819* 
produced;  it  appeared  that  on  the  47th  of  July  the 
plaintiff  executed  a  writ  of  inquiry — that  on  the  11th         agamtt 
of  November  the  plaintiff's  attorney  served  a  rule  upon  * 

the  defendant  to  be  present  at  the  taxation  of  costs  be- 
fore judgment  was  signed— that  on  the  12th  the  defend- 
ant brought  a  writ  of  errof^  returnable  on  the  29th  of 
December — that  on  the  21st  of  November  the  plaintiff 
proceeded  to  the  taxation  of  his  costs,  and  that  on  the 
30th  of  the  same  month  he  entered  up  final  judgment, 
and  took  out  execution.  On  the  following  day  the  de- 
fendant's attorney  applied  to  a  Judge  at  chambers  to 
set  aside  the  execution,  on  the  ground  that  the  defend- 
ant had  not  received  written  notice  of  the  taxation  of 
costs  ;  but  it  appearing  that  he  had  had  verbal  notice, 
the  learned  Judge  dismissed  the  application  as  ground- 
less and  without  any  foundation.  It  was  sworn  that 
on  that  occasion  the  defendant's  attorney  did  not  say  a 
single  word  about  the  writ  of  error  having  been  brought, 
and  that  the  plaintiff  knew  nothing  of  it  until  the  pre- 
sent application  to  the  Court.  The  affidavits  further 
stated,  that  the  action  was  brought  in  Hilary  Term  last 
for  goods  sold  and  delivered,  and  that  the  defendant 
had  previously  and  subsequent  to  the  judgment  threa- 
tened to  delay  the  plaintiff  in  the  recovery  of  his  debt 
as  long  as  he  coul()>  and  that  he  had  carried  his  threat 
into  execution  by  sham  pleading  and  otherwise.  The 
learned  Counsel  admitted  that  the  allowance  of  the  writ 
of  error  would  operate  as  a  supersedeas,  but  he  con- 
tended, that  before  the  plaintiff  could  be  brought  into 
contempt  by  taking  out  execution,  he  ought  to  have 
had  notice  of  the  writ  of  erxor;  and  therefore  as  he  had 
not  had  such  notice  until  he  was  served  with  the  present 
rule,  the  irregularity  was  waived.  In  all  events,  if  this 
rule  was  discharged,  it  would  not  stop  the  proceedings 
upon  the  writ  of  error. 


¥m^' 
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1 9  i9*  Gasilee  in  support  of  the  rule  said^  he  was  instructed 

Tuom  ^^^  when  the  parties  appeared  before  Mr.  Justice 
Best,  at  chambers,  upon  the  summons  for  setting  aside 
the  execution,  it  was  distinctly  stated  that  a  writ  of 
error  had  been  brought  [Best  J.  I  have  no  recol- 
lection of  this  transaction  ;  but  I  am  quite  certain  that 
if  that  fact  had  been  stated,  I  should  not  have  dis* 
missed  the  application.}  It  was  positiyely  sworn  that 
the  writ  of  error  was  brought  previous  to  the  taxation 
of  costs,  and  the  question  was,  whether,  under  the  cir- 
cumstance stated,  this  execution  should  not  be  set  aside 
as  irregular.  He  cited  Hawkins  v.  Jones,  {a)  where  it 
was  held  that  a  writ  of  error  operated  as  a  supersedeas 
from  the  moment  of  allowance,  though  the  plain- 
tiff be  proceeding  at  a  distant  place  in  ignorance  of 
the  allowance. 

Abbott  C.  J.  We  think  that  this  rule  ought  to  be 
discharged.  The  Court  ought,  as  far  as  it  can,  to  pre- 
vent these  contrivances  for  delay,  which  are  attended 
witib  great  inconvenience  to  the  plaintiff  and  with  great 
expense  to  all  the  parties,  and  not  more  so  to  the  plain- 
tiff than  to  the  defendant.  It  is  generally  considered 
that  a  party  who  is  applying  to  set  aside  any  proceed- 
ing, ought  on  his  first  application  to  state  all  the 
grounds  why  he  prays  that  it  may  be  set  aside.  (&)  That 
was  not  done  in  this  case.  The  party  applied  to  one 
of  the  Judges  in  vacation  (which  is  the  same  thing)  to 
set  aside  the  execution,  upon  the  ground  that  he  had 
not  been  served  with  written  notice  of  the  taxation  of 
eosls.    If  he  had  succeeded  in  that  application,  and  the 


^fT-n»" 


(a)  5  Taunt.  204.    Tidd,lt7Z,S» 

(6)  Greathead  r.  Bromley,  7  T,  IL  455*     Thornton  ▼•  Dunply,  1  H.  BU, 
101.  SchumoH  T.  Weatherhead,  1  East.  557.  Wright  v.  Steveiuoih  5  Taunt  aSO. 
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execution  bad  been  set  aside  on  that  groundi  theploio-  16 10* 
tiff  would  be  allowed  to  tax  his  costs^  and  in  a  few  days  -. 
afterwards  to  take  out  a  new  executioda,  and  that  new 
execution  might  be  set  aside^  or  an  application  made  to 
the  Covrt  .to  set  it  aside  upon  the  ground  of  a  aubfusting 
writ  of  error^  of  the  allowance  of  which  the  defeadaat 
knew  at  the  time  he  took  out  his  first  lumoions*  Mow,  we 
thiuk  that  the  defendant  ought  to  have  comoHUiJcat^ 
that  circumstance  in  the  £rst  instance,  and  it  is  upon 
the  ground  of  his  having  forborne  to  do  so^  thereby  in- 
ducing the  plaintiff  to  take  another  step,  aUended  with 
expense,  which  would  be  rendered  fruitless,  that  we  are 
of  opinion  th4t  the  defendant  ought  not  to  b^  suffered 
to  take  advantage  of  his  own  misconduct* 

Comfn  hoped  tlut  the  Rule  would  be  discharged  with 

€O0tS* 

Abbott  C.  J.  The  rule  must  be  discharged  without 
costs.  It  is  somewhat  a  new  point,  and  the  Court  has 
not  come  to  this  conclusion  without  soo^e  little  dif- 
ficulty. 

Rule  discharged  without  Costs. 


Merryman  against  Quibble*  Friday, 

Feb.bth, 

"DEADER,  on  a  fonner  day,  obtained  a  rule  calling  Affidavit  to  let 

JLM/  i_i«-rt.i  11  1.  aside  ppoceed- 

on  the  plamtin  to  shew  cause  why  the  proceedmgs  ingp  on  tiie  bail- 
on  the  bail  bond  in  this  case  should  not  be  set  aside,  on  ^^'h^ 

been  given, 
must  state  that  the  application  is  made  bona  fide  on  behalf  of  the  bail,  bat  time  given  for  pro- 
dndi^  further  affidavit,  (a) 


(a)  The  rale  K.  B.  Mkh,  T.  59  Geo,  3.  directs  that  no  rule  fthall  be  dmwn 
up  for  setting  aside  an  attachment  regularly  obtamed  against  the  sheriff,  for 
iwt  bringing  in  the  bodjr,  or  for  ttaying  proceedingt  reguiarly  tvmmenced  on  the 
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18 19-        the  ground  that  the  bail  had  given  notice  to  the  plain- 
Mbbrymah     ^*^^  attorney  of  surrendering  the  defendant  before  pro- 
^gniut        ceedines  commenced  on  the  bond. 

QUIBBLZ.  ^ 

y,  Lawes  now  shewed  cause  against  the  rule^  and 
submitted  two  objections  to  the  affidavit  upon  which  it 
was  obtained:  Ist,  That  the  deponent  stated  that  be 
had  given  notice  of  the  surrender  ^'  to  the  plaintiff's 
•  attorney  or  his  clerk  ;*'  and,  2d,  That  the  affidavit  did  not 
state,  in  conformity  to  the  rule  of  last  Term,  that  the 
application  was  made  bonajide  on  behalf  of  the  bail. 

Reader  acquiesced  in  the  latter  objection,  but  trusted 
that  the  Court  would  make  the  rule  absolute,  subject  to 
the  production  of  an  amended  affidavit,  that  the  appli- 
cation was  made  bondjide  on  behalf  of  the  bail. 

Rule  absolute  on  this  condition. 


oMiignment  of  any  haHrhand,  unless  the  application  for  such  rule  shall,  if  maxie 
on  the  part  of  the  original  defendant,  be  grounded  upon  an  affidavit  of  merit, 
or  if  made  on  the  part  of  the  sheriff  or  hail,  or  any  officer  of  the  sheriff,  be 
grounded  np«)n  au  affidavit,  shewing  that  such  ^plication  b  reallj  and  truly 
made  on  the  part  of  the  sheriff  or  bail,  or  officer  of  the  sheriff,  as  the  case 
may  be,  at  hift  or  their  own  expense,  and  for  his  or  their  own  indemnity,  and 
without  collusion  with  the  original  defendant,  2  B.  jf  il.  940.  The  rule  of 
Trm.  1  Ann,  K.  B.  directed,  that  on  notice  of  the  render  given  to  the 
pbuntiff  or  bis  attorney,  all  further  proceedings  against  the  ball  or  manu- 
captors  upon  the  recognixauce  shall  cease  \  and  where,  after  notice  of  render, 
plaintiff  still  proceeded  against  the  hail  in  an  action  of  debt  on  the  recogni> 
sance,  because  no  offer  was  made  to  pay  the  costs  in  the  suit  against  him,  nor 
any  rule  obtained  to  stay  proceedings  on  payment  of  costs,  the  Court  of  K.  B. 
held  the  subsequent  proceedings  irregular,  Byrne  v.  AguUar,  S  Etut,  306. 
Cratp^  V.  Hem,  1  M,  B^  S.  74«. 
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1819. 


IF 


Anonymous. 

^JLFORD  moved  to  set  aside  the  writ  of  latitat  Writer  luitftt 
on  the  ground  of  irregularity,  it  appearing  that  i^^ni  of /inMiy, 
the  writ  was  served  on  the  25th  of  January,  but  tested  ^"^J^^ 
only  on  the  SOth,  on  which  day  it  was  returnable.     He  <»  ^j^SLfj?  * 
thought  it  necessary  however  to  state,  that  on  the  2Bth  bad.  bat  the  ob- 
of  January,  before  the  return  of  the  writ,  the  defend-  ^  dffcndMti 
ant's  attorney  wrote  a  letter  to  the  plaintiff,  stating  that  ^^^^^^ 
he  would  appear  and  receive  a  declaration,  and  at  the  plaintiir*s  attor- 
same  time  offered  security  for  costs.    The  time  for  ap-  ondertaking  to ' 
peering  was  not  yet  out.  7WS^ 

■ndgiTieMcndly 
for  oostib  (•) 

Abbott  C.  J.  At  the  time  the  defendant's  attorney 
wrote  that  letter,  he  had  not  discovered  the  error  in  the 
writ.  I  thinks  however,  he  is  bound  by  his  undertak- 
ing. This  is  not  the  time  therefore  for  him  to  take  ad- 
vantage of  the  objection.  The  writ  is  in  ite^lf  defec- 
tive, but  the  defendant's  attorney  has  waived  the  objec- 
tion by  undertaking  to  appear,  and  consequently  it  is 

DOW  too  late  to  avail  himself  of  it. 

Rule  refused. 


(a)  A  party  ciflftW  in  gBncral  objtct  to  irregularity  after  he  hat  taken  »ub- 
seqncw  steps.  1  Etot.  78.  Peanm  v.  BawUngt,  K.  B.  Ffctefc^r  t.  WtUtt 
6  Tmmi.  191.  f .  t  MarOi,  550, 8.  C.  C  P.  1  Mton,  f99.  Appearance  caret 
ifwgalanty  in  pn  >Cf ts,  WiddringUm  ▼.  CkarUm,  1  Stn.  155.  Mwrmf  r.  Hub- 
Aart,  1  Bd^  4  PuL  647.  By  role  of  K.  B.  M.  1654.  tec.  10.  an  attorney  of 
cither  bench  accepdog  a  warrant,or  tubscribing  a  process,  declaration,  or  war- 
nuot  to  appear,  is  oompelled  to  caosc  an  appearance  to  be  entered,  or  liable 
to  an  attachment  or  to  be  put  ont  of  the  roll,  as  the  case  requires;  and  Uie 
party  is  not  to  be  leceired  to  countermand  such  appearance  after  his  retainer. 
An  attorney  will  br  compcUed  to  perform  an  undertaking  to  appear,  though 
It  was  given  under  •  false  statement  by  the  sheriTs  officer,  that  he  was  de- 
sired by  defer^daat  to  direct  the  attorney  to  appear,  Lirymer  t.  HMter, 
1  Sim,  69X 
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Fridmf, 
Feb,  5th. 

Where  the  role 
fof  betttr  btti 


lhel4tk«f/» 

bul  did  nut  jM* 
Hfj  imtii  eh* 
191I1,  IMd  diMt 
thipkiddi's 
pcioedcBdoiNB 


Davis  against  Tuddenham. 

Tf^SPINASSE  on  a  former  day  obtained  a  rule,  call- 
ing on  the  plaintiff  to  shew  caused  why  the  writ  of 
procedendo  in  this  case  should  not  be  set  aside  with 
costs,  for  irregularity. 

Andrews  now  shewed  cause,  and  submitted  that  the 
writ  was  perfectly  regular.  The  only  question  Was, 
whether  the  defendant  had  justified  bail  within  the  time 
prescribed  by  the  rules  of  the  Court.  Tbfe  rule  for 
better  bail  was  served  on  the  defendant  on  the  14th 
ult.  and  the  justification  did  not  take  place  till  the  19th; 
and  therefore,  as  the  practice  was  that  the  defendant 
must  justify  within  four  days,  the  plaintiff's  proceedings 
wete  regular. 

E^inaise  Was  heard  iti  support  of  his  rule ;  but 

Tab  Court  said,  that  the  practice  was  as  above 
stated.  The  defetidant  ought  to  have  put  in  good  bail 
in  the  first  instance,  and  he  would  have  had  no  reason 
to  complain.  The  object  of  the  defendant  seemed  to 
be  to  gain  time,  and  bad  therefore  resorted  to  this  con- 
trivance for  delay,  and  the  Court  would  give  no  encou- 
ragement to  such  practices. 

Rule  disdiarged  wilh  Costi. 


Hllkia«ta>aafta 


(«)  Where  the  phnndff  intends  to  object  to  the  bul  pat  in  on  habeas  cor- 
put,  he  obtains  a  rule  or  order  from  a  Judge  fi>r  better  bail,  which  mil  entitle 
him  to  a  procedendo  unless  baa  aie  perfected  k  fonr  dajs  after  service  of  Uie 
inUy  R,  M*  1^  Car.  t.  note  c.  and  thereupon  the  same  or  dificrent  bail  must 
jnitify,  as  in  odier  casts,  within  foar  days*  if  the  rule  be  served  in  Term,  and 
so  wamy  days  of  Uie  Term  remain ;  but  if  served  in  vacation  it  is  sofident  for 
the  defendant  to  give  notice  within  the  time  allowed  by  the  rule,  of  a  justifi- 
cation on  the  first  day  of  the  ensuing  Term.  Tidd,  40a.  cites  BowWi  New 
Guide,  K.  B.  t49,  &c  See  Prac.  Diet  S  vol.  €79,  680. 
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ie)». 

Mabk£t  against  Gordon.  Friday, 

FA,  5th. 

TJOLT  on  a  former  day  obtained  a  rule^  calling  upon  where  bdl  de- 
ihe  plaintiff  to  shew  cause  why  the  rule  for  the  ^J^^"" 
allowance  of  bail  in  this  cause  should  not  be  entitled  as  P^'ty  to  •  great 

- ,        , ,.  ,      ,         r«  extent,  and  the 

of  last  MlchaeimtU  Term.  Court  directed 

inqairj,  which 
the  bail  eluded 

Conum  now  shewed  cause,  and  from  the  affidavits  **^  '"°I?"*L 

^  ,  '  away,  the  Court 

which  he  produced  in  answer  to  the  rule,  it  appeared,  ^vmud  not  pcr- 
that  in  Michaelmas  Term  last  the  defendant's  bail  hav-  aUowanoe  of 
ing  come  up  to  justify,  and  one  of  them  having  given  a  Sledof^t^' 
very  questionable  account  of  his  sufficiency,  the  Judge  '^^^*  ^  ^ 
then  sitting  directed  that  the  plaintiff's  attorney  should  tifj,  and  dis- 
accompany  the  bail  to  his  house,  to  ascertain  whether  pii^^w^*^ 
the  property,  of  which  he  described  himself  to  be  pos-  **^  ^"J 
sessed,  consisting  of  haberdashery  goods,  was  visible  on 
his  premises;  that  accordingly  the  plaintiff's  attorifey 
went  with  the  bail  towards  his  house,  but  that  before 
they  had    proceeded    as    far  as   the  Haymarket,    in 
their  way  towards  the  premises,  the  bail  ran  off,  and 
could  not  afterwards  be  found.     Upon  this  affidavit  he 
submitted  that  this  rule  ought  to  be  discharged  with 
costs. 

Holi,  in  support  of  his  rule^  endeavoured  to  shew 
that  the  bail  having  run  away  in  the  manner  describc^d, 
was  no  answer  to  this  application,  because  this  circum- 
stance was  occasioned  by  the  plaintiff's  attorney  haying 
directed  the  indignation  of  the  populace  towards  hina^ 
by  representing  that  htf  Ivas  JcUr  baiJ,  mtfl  th«t  he  ftad 
come  forward  to  swear  to  property  of  which  he  was  dot 
in  possession. 


(a)  UelbMLittt  U  booDd  to  kDow  the  drenmittiioei  and  diirteier  df  Kb* 
,  lee  ante  7. 


1S2 
1819. 


B14RKBT 

Go  R  DON. 
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Abbott  C.  J.  I  am  of  opinion  that  all  that  passed 
both  before  and  after  the  bail  ran  away,  is  quite  immar- 
terial  to  the  question.  Tlie  fact  of  bis  running  away  is 
quite  sufficient  evidence  of  his  unwillingness,  if  not  of 
his  incompetence  to  justify.  He  had  previously  declared 
that  he  was  ready  to  submit  his  supposed  property  to 
the  test  of  inspection,  but  as  soon  as  he  got  out  of  the 
verge  of  the  Court  he  thought  proper  to  run  away.  If 
he  had  been  an  honest  man,  he  would  have  returned 
again  to  the  Court,  after  having  shewn  bis  property; 
but  not  having  done  so,  I  think  the  defendant  is  entitled 
to  no  indulgence. 

Rule  discharged  with  Costs. 


Fridajf, 
Feb.  5th. 


Wilcox  against  Newman. 


Bedantkmwith  ir\ECLARAT10N  against  the  defendant  for  a  con- 

special  coonts        JL/       ^i       •  11  i*  •  • 

for  a  coDtriba-  tribution  towards  the  expense  01  repairing  a  party- 

rf  a  mirt:?^'Si  ^*^''  between  a  house  belonging  to  the  plaintiff,  and  the 
defendant  beiug  adjoinins:  house,  whereof  the  defendant  was  owner,  and 

owner  of  im-  J  o  '  ' 

pro^rentof  entitled  to  the  improved  rent.  There  were  the  usual 
M^S^^ecommon  Counts  for  money  laid  out  and  expended  to  and  for  the 
SSTto^ST^  use  of  the  defendant,  money  counts,  &c.  To  this  de- 
whole  dcdar».     claration  the  defendant  pleaded,  first,  the  general  issue 

Am  that  R.^.  ^  >  »  O 

in  his  lifetime  wif  tiie  owner  of  theimproted  rent,  and  that  defendant  19  only  entitled  as  hit  eie- 
cator ;  tliat  there  are  bonds  outstanding  and  ptenc  admimttramt  prceur,  a  sum  hisuiBcient  to  pay 
the  demand  in  first  coont.    Plea  held  had  on  demurrer,  (a) 


(a)  Where  tf  plea  begins  with  an  answer  to  tlie  wliole  declaratiun,  bat  ui 
tmtfa  the  matter  pleaded  is  only  an  answer  to  part,  the  whole  plea  is  had,  and 
the  plaintiff  may  demur,  Ectrard  ▼.  Paienan,  6  TcimC.  647.  2  Marsh,  504,  S.  C. 
fiDtNlPri.54.  l&n«<f.4thed.bySerjt.  maiasu,n.S.  Butila  pleabeg^ 
only  as  an  answer  to  part,  and  b  in  truth  bat  an  answer  to  part,  it  b  a  dis- 
oontinoance,  and  the  plaintiff  must  not  demur,  hot  tal^e  lib  judgment  ibr  the 
part  unanswered,  as  by  nil  dkU;  for  if  he  demurs,  or  pleads  orer,  the  whole 
action  b  disoontinaed.  Tappet  ▼.  Muy,  1  Boi.  4r  FvL  411.  H€rUkaidai*t  case, 
4  Rep.  62.  a.  Weeh  t.  Peach,  X  SaUc  179.  Marhet  V.  Joknstm,  t  StOc.  isa 
1  jSmmd»  SB.  n.  S, 


Nbwmak. 
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ffon  anumpsit;  and  second,  for  a  further  plea^  ''that  1819* 
before  the  building  and  finishing  the  party-wall  in  the  ^ 
declaration  mentioned,  one  Robert  'Newman  was  the  ^vww 
owner  and  person  entitled  to  the  improved  rent  of  the 
adjoining  building  in  the  said  declaration  mentioned, 
and  being  such  owner,  and  being  so  entitled  afterwards, 
to  wit,  and  before  the  building  and  finishing  of  the  said 
party- wall,  died,  having  first  made  his  last  will  and 
testament,  whereby  he  appointed  the  said  defendant 
executor  thereof,  the  execution  of  which  the  said  de- 
fendant  took  upon  himself,  and  as  such  executor,  and 
in  no  other  right  whatsoever,  became  the  owner,  and 
personally  entitled  to  the  improved  rent  of  the  said  ad- 
joining building ;  and  the  said  defendant  further  saith, 
that  said  Robert  Newman  in  his  lifetime,  to  wit.  Sec. 
by  his  certain  writings  obligatory  sealed  with  his  seal, 
entered  into  certain  bonds  for  the  payment  of  certain 
sums  of  money,  and  that  he  the  said  defendant  hath 
fully  administered  the  goods  and  chattels  of  the  said 
Robert  Newman  in  discharge  thereof,  and  that  he  hath 
no  fu|ids  in  his  possession  more  than  the  sum  of  ten 
pounds,"  &c.  To  this  plea  thus  set  forth  in  substance 
there  was  a  demurrer,* and  joinder  in  demurrer. 

Piatt,  in  support  of  the  demurrer,  objected  that  this 
plea  was  bad,  because  it  was  a  general  plea  to  the  whole 
declaration,  and  there  was  no  plea  to  the  counts  for 
money  paid  for  the  use  of  the  defendant.  The  plea 
of  plene  administravit  might  be  good  as  to  the  first 
count,  but  the  other  counts  remained  unanswered  and 
non  constat ;  but  the  defendant  had  more  efiects  than  to 
the  amount  alleged  in  his  plea  to  answer  the  demand. 
Therefore  upon  every  principle  of  pleading  the  defend- 
ant's plea  was  insufficient. 

Heathf  in  support  of  the  replication,  admitted  that 
the  plea  was  defective,  but  as  the  real  question  between 
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the  parties  was  whether  the  defendant,  as  executor,  had 
fully  administered  the  effects  of  his  testator,  he  trusted 
that  the  Court  would  permit  him  to  amend  his  plea  on 
the  production  of  an  affidavit  verifying  the  fact  that  he 
had  fully  administered  the  testator's  effects  in  discharge 
of  certain  bonds  executed  in  his  lifetime,  and  that  the 
defendant  had  not  assets  in  his  hands  exceeding  10/.  in 
amount. 


Abbott  C.  J.  You  don't  plead  that  you  have  no 
assets  to  pay  this  demand,  but  your  plea  is,  that  you 
have  not  assets  to  pay  the  demand  as  set  forth  in 
the  first  count  of  the  declaration.  For  any  thing  that 
appears  in  the  plea,  the  defendant  may  have  received 
profits  from  the  premises  over  and  above  what  is  suf- 
ficient to  discharge  the  bonds.  But  the  principal  ob- 
jection is,  that  the  plea  does  not  go  to  the  money 
counts.  However^  you  may  have  liberty  to  amend  on 
an  affidavit  verifying  the  fact,  that  you  have  fully  ad- 
ministered the  testator^s  effects. 

Judgment  for  the  plaintiff,  with  liberty  to  amend. 


Fridaif, 
Feb.  5th. 


LoRiMER  against  Lule. 


On  settiDg  aside      ^    MOORE  shewed  causc  against  a  rule  obtained 

a  judgment  and    ^3| «  ••        /.  .  . 

execution  fi>rir-  ou  a  former  day  for  settmg  aside  a  judgment  in 

CwrtfSjfre*     *°  action  of  debt  on  simple  contract  and  execution 

itnin  the  de- 
fendant from  brinjfi^  an  actmi  ckf  Inespass,  unleu  a  staoi^  oase  of  danu^ges  be  Bbesmi.  (a) 


(a)  So  m  an  action  of  WUtm  ▼.  KmgOon,  Mkh.  Term  A.  D.  1816,  wbcre 
tbe  defendast  mored  to  be  dupharged  out  of  custody  on  a  aqmftml  utiffiKW*- 
duMt  on  the  ground  that  such  writ  recited  a  prior  Jifrifac'm,  and  levy  under 
it  of  goods  of  a  value  less  tlian  the  debt,  but  omitted  to  state  the  sheriff's  re- 
turn of  such  writ,  and  therefore  the  capiun  ad  tatttfadmdMm  far  the  supposed 
imlue  was  '4Wff^  accQrdii^  to  2  Mar$k,  7a.  tbougli  the  Court  \Kfaa  bearing 
Cuncood  for  the  plaintiff  and  Chittt/  for  the  defendant  mtdf  the  rule  absolute; 
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yet  tbej  imposed  upon  the  defendant  the  ternu  of  not  bringiDg  an  action 
of  trespass.  But  in  Simmont  r^Johnsm,  Eatter  Term  1818,  npoo  a  mo- 
Ijuii  to  aet  84de  a  JkriJMai&a  irr^alari^,  on  the  giound  l^t  a  vrit  of 
error  had  been  allowed  before  (be  issuing  of  Um  Jieri  fadat,  the  Gouct  after 
hearing  Deiin)an  for  the  plaintiff  and  ChUty  for  the  defendant,  made  the  rule 
afasohue,  lof  aetfuig  aside  the  eaeoution;  leaving  the  defendant  at  Hbertj  to 
proceed  against  the  sheriff  for  damage  occasioned  by  misconduct  in  the  levy, 
tboagh  ^ey  restrained  him  ftiom  proceeding  against  the  plaindff.  But  unless 
tbr  Court  impose  terms  upon  the  defendant  at  the  time  the  rule  is  made  ab- 
solute, he  will  be  at  liberty  to  brjn||  an  action  for  the  irregularity,  and  coose- 
qu^otly  it  is  necessary  at  the  time  of  shewing  cayye  to  pray  the  Court  to  im- 
pose such  terms. 


Lvuk 


levied  ikereon  with  cQ»t}«  He  ^dmittod  tl)»t  the  ib-  1910. 
feodant  bad  duly  appeared  before  jadgmaiit  Hgned,  luid 
ooosequently  such  judgmoat  wa»  irregalar ;  but  he  tulK 
mitted  tbat  as  tbe  affidavit  of  tbe  plaintiff'*  attOTMj 
stated  that  the  defendwt  had  applied  for  tbe  indul*- 
gence^  aod  that  tbe  judgment  had  been  signed  by  mis- 
take, the  rule  ought  to  be  absolute  without  costs,  and 
that  the  plaintiff  ought;  to  be  precluded  from  bringing 
any  action  of  trespass  for  the  levy  under  the  irregular 
execution. 

Chitty  in  support  of  the  rule  urged,  that  aa  th^  d^ 
fendant's  affidavit  swore  to  a  defence  on  the  merits, 
and  that  as  tbe  plaintiflTs  attorniey  was  apprised  th«^ 
there  was  aa.irregularity  in  the  proceedings  before  the 
execution  was  levied,  be  the  plaintiff  ought  not  only 
to  pay  the  costs,  but  also  that  the  defendaat  should  be 
at  liberty  to  prosecute  an  action  for  tbe  injury  be  b»i 
sustained.     But 

The  Court  said,  "  When  a  defendant  applies  to 
us  to  set  aside  proceedings  for  inregularity,  we  have  a 
discretionary  power  of  imposing  upon  him  just  and 
equitable  terms  as  a  condition  ox  qualification  of  our 
interference ;  and  we  shall  not  suffer  a  party  so  apply*:- 
iog  to  prosecute  an  action  of  trespass,  merely  on  ae* 
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count  of  8uch  a  slip  in  practical  accuracy.  When  a 
case  of  malicious  issuing  or  undue  execution  of  pro- 
cess is  laid  before  usj  we  will  impose  no  such  restraint, 
but  this  is  not  a  case  of  that  description.  However, 
as  the  proceedings  are  irregular; 

Rule  absolute  with  Costs/' 


Fcfr.  5tli. 


Ai&daTiti  iwora 
befera  the  time 
ofihewinc 
cante,  almxigli 
after  the  time 
menHooed  in 
tlie  role  mn, 
may  be  ready 
vnieMby  the 
terms  oi  the 
rule  it  be  re- 
qvlred  that  they 
ihaUbefiledby 
a  particnlar  day. 
Where  a  mle  to 
wtaiide|iro- 
oeedingf  IS 
mofca  wKn 
ootti^amithe 
afidafitsarean- 
iweredf  It  most 
be  flisrharged 
vith  costs.  (■) 


TiLLET  against  Henly. 

/^HITTY  on  a  former  day  moved  for  a  rule  to  shew 
cause  (expiring  on  Monday  the  1st  February)  why 
the  proceedings  and  the  latitat  in  this  case  should  not 
be  set  aside  with  costs  on  an  affidavit  by  the  defendant 
and  another  person,  stating  that  the  defendant  was 
christened  by  a  different  Christian  name  from  that 
named  in  the  writ,  and  had  always  been  called  and 
known  by  that  name  and  no  other;  and  the  defendant 
swore  that  she  had  never,  directly  or  indirectly,  repre- 
sented herself,  or  permitted  others  to  represent  her,  to 
be  of  the  name  described  in  the  writ. 

Curvood  now  shewed  cause  upon  an  affidavit  of  two 
persons  sworn  on  the  3d  of  February^  two  days  after 
the  rule  for  shewing  cause  had  expired,  stating  in  po- 
sitive terms  that  the  defendant  had  gone  by  the  Chris- 
tian name  stated  in  the  writ. 

Chitty  ill  support  of  the  rule  submitted,  that  af- 
fidavits sworn  after  the  day  appointed  by  the  rule  nisi 
for  shewing  cause,  could  not  be  read ;  and  that  in  all 


(a)  See  Hoar  v.  HiU,  ante  37.  as  to  the  time  of  filing  affidavits.  But  tlie 
party  moriog  for  a  rale  camM)t,  withoat  withdrawing  his  motion  and  moTlng 
It  again,  make  use  of  affidavtti  filed  after  he  obtained  his  rule  nin^  DUcketi 
▼.  ToOeCt,  d  /Vice  Rep.  tS7, 
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events  if  they  could,  as  they  were  contradictory  affida- 
vits, the  court  would  not  subject  the  defendant  to  the 
costs  of  the  application ;  but 

Per  Curiam.  Affidavits  sworn  before  the  time  of 
shewing  cause,  although  after  the  time  mentioned  in 
the  rule  nisi,  may  be  read,  unless  by  the  terms  of  the 
rule  it  be  required  that  the  affidavits  shall  be  filed  by  a 
particular  day;  and  as  the  rule  nisi  was  moved  with 
costs,  and  the  plaintiff  has  positively  contradicted  the 
defendant's  affidavits,  the  rule  must  be 

Discharged  with  Costs* 


1819. 

TlLLEY 

agahut 
Hbhlt. 


Deacon  against  Morris. 

^HIS  was  an  action  on  the  case  against  the  Sheriff  of 
Hertfordshire,  on  the  statute  29  Eliz.  c.  4.  at  the 
suit  of  the  party  aggrieved,  to  recover  treble  damages 
sustained  by  the  extortion  of  the  defendant's  bailiff, 
under  a  writ  of  fieri  facias  against  the  plaintiff's  goods: 
On  the  trial,  the  jury  found  a  verdict  for  the  plaintiff, 
damages  20/.  And  on  a  former  day,  Marryatt  ob- 
tained a  rule  to  shew  cause  why  the  plaintiff  should 
not  have  awarded  to  him  treble  damages  and  treble 
costs. 

Chitty  now  shewed  cause  against  the  rule.     He 
admitted,  that  though  the  statute  9Q  Eliz.  c.  4.  was 


Fd>.  5th. 

Treble  costs  are 
rec«vcnble  by 
the  plainliff* 
who  recovers 
trebie  danuigcs 
ill  an  action 
OD  29  £<ts.  c.  4. 
against  the  slic- 
riff  for  tailing 
more  tliau  the 
fee  aUowed  bj 
that  statute  on 
levying  under 
an  execution 
aninstthe 
plaintiff's 
goods,  (a) 


(a)  In  leg;al  contemplation,  costs  form  part  of  the  damages,  PMlUps  v.  Bacon, 
9  East.  298.  Doable  or  treble  costs  are  not  to  be  understood  to  mean 
according  to  the  literal  import  of  the  terms  twice  or  three  times  the  amount 
of  single  costs.  Where  »  statute  gives  double  costs  tliey  are  calculati^d  thus : 
fint,  the  common  costs,  and  then  half  the  common  costs.  If  treble  costs,  first 
the  common  costs ;  fndly,  half  of  these,  and  then  half  the  latter,  TacM, 
6di  ed.  loss. 
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IQlfi-  nknt  as  to  cosis,  yet  it  was  decicied  in  Tyk  wuwM 
^^^^  Gkde(fl),  that  costs  were  recoverable.  He  also  ad^- 
4ia«4<  mitted,  that  it  bad  been  laid  down  id  several  cases, 
that  although  a  statute  giving  treble  damages  is  silent 
as  to  the  oosia,  yet  the  plaintiff  shall  recover  treble 
costs  (ft) ;  but  he  contended,  that  this  doctrine  was  not 
tenable,  not  being  founded  on  principle ;  becf  u«e, 
iboogh  a  statute  may  give  treble  damages  for  the  iojury 
already  sustained,  there  was  no  reason  why  the  plain* 
tiff,  in  seeking  to  recover  such  damages,  shoukl  have 
more  than  the  ordinary  costs  of  the  suit;  and  it  wns  nn** 
reasonable,  that  besides  the  treble  damages  the  plaintiff 
should  also  recover  treble  costs,  exceeding  the  actual 
expense  he  had  incurred  in  the  action.  He  also  con- 
tended, that  the  treble  damages  ought  not  to  be  treble 
the  sum  assessed  by  the  jury,  bat  settled  in  the  same 
manner  as  treble  costs  in  other  cas^s,  viz.  the  sum 
assessed  by  the  jury — ^half  that  sum,  and  then  ha\£  the 
latter  sum.  He  submitted,  therefore,  with  respect  to 
the  costs,  that  where  the  act  of  parliament  was  silent 
.  upon  that  subject,  the  plaintiff  could  cmly  recover  the 
costs  which  would  be  allowed  by  the  Master  on  a  com- 
taion  law  judgment.  The  rule  for  giving  treble  costs  in 
such  cases  as  this,  was  not  founded  upon  any  express 
principle  recognized  by  statute  law,  but  merely  upon 
the  dicta  of  Judges  on  certain  penal  statutes.  The  dif- 
ficulty in  this  case  was,  that  though  the  legislature  had 
thought  fit  to  provide  that  the  party  should  pay  three 
times  the  damages  found  by  the  jury,  yet  there  wa3  no 
reason  why  he  should  pay  three  times  tbe  costs  {Lfter  the 
legislature  had  prescribed  a  certain  mode  of  punishment. 
The  statute  of  Gloucester  certainly  did  not  operate  to  add 


(a)  7  r.  IL  ^sr. 

(b)Ca9.3fi8.    1^2^,159.11.  Cftt.£fii.sas.  Hjvtek  on  CpiAb  id  e4. 17. 
Gilbm  OD  distress^  bj  Hunt,  64. 
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costs  to  such  damages  as  were  given  by  subsequei^t        1819* 
statutes. 


Maryatt  in  support  of  the  rule  was  stopped  by  tl^e 
Court. 

Abbott  C.  J«  The  rule  in  these  cases  1  have  al- 
ways understood  to  be  this,  that  wherever  a.statute  sub- 
sequent to  the  statute  of  Gloucester  increases  damages 
to  the  double  or  treble  value,  where  damages  were  before 
given,  the  plaintiff  shall  recover  costs,  and  those 
costs  shajl  also  be  doubled  or  trebled,  as  the  statute 
may  be.  That  is  laid  down  by  A$ton  J.  in  Wilkinson 
v.  JUot  (a).  It  is  said  that  the  only  authority  for  this 
rule  is  the  dicta  of  Judges ;  but  if  these  dicta  have  been 
since  judicially  acted  upon,  we  are  bound  by  the  autho- 
rity of  those  decisions.  It  is  said  that  the  statute  of 
Gloucester  does  not  operate  to  ad4  costs  to  those  da- 
mages which  are  given  by  subsequent  statutes.  The 
answer  to  that  is,  that  ii  has  been  decided  that  it  shall  \ 
and  therefore  we  are  bound  by  the  decisions  which  have 
taken  place  upon  this  subject. 

Bayley  J,  By  the  common  law,  the  whole  of  the 
judgment  given  is  damages,  and  therefore  must  not  the 
common  law  of  judgment  be  trebled  under  the  statute 
upon  which  this  action  is  founded?  Suppose  there  had 
been  no  Act  of  Parliament  which  directed  that  the  plain- 
tiff should  recover  treble  damage^  it  cannot  be  doubted 
that  if  only  single  damages  were  recovered,  the  amount 
of  the  costs  would  only  be  refemble  to  such  damages. 
It  is  trule  that  it  may  be  ^aid  that  the  plaintiff  in  recover- 
ing treble  damages,  would  not  incur  the  expense  of 
three  suits ;  but  it  is  to  be  recollected  that  the  jury  in 
finding  treble  damages  only  find  those  damages  which 

.■■  — -'  "    • — ■ ' ' '—- r 

(a)  Couf.  S68. 


Miftiu. 


Dbacon 

agakut 

Monmii. 
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18 19*  the  party  has  sustainedy  and  the  treble  costs  follow  as  a 
legal  consequence  of  that  finding ;  and  it  has  been  held, 
notwithstanding  the  statute  of  Gloucester^  that  the  party 
shall  recover  such  costs.  It  appears  to  me,  therefore, 
that  the  rule  in  this  case^  on  the  authority  of  judicial 
decisions,  roust  be  made  absolute. 

HoLROTD  J.  The  argument  in  this  case,  that  the 
party  is  only  entitled  to  the  single  costs,  is  contrary  to 
decided  cases.  The  language  of  the  Court  in  the  case 
in  Cowper  in  entering  the  judgment,  shows  that  the 
costs  are  part  of  the  damages,  and  so  they  have  been 
considered  in  all  the  cases  decided  upon  this  subject. 
The  rule  is,  that  a  party  shall  recover  such  sum  for  his 
damages  as  he  shall  sustain  by  reason  of  the  grievances 
complained  of;  and  it  is  upon  that  principle  that  the 
costs  are  estimated  in  the  damages. 

The  damages  which  the  jury  give  on  the  trial  or  in- 
quisition^ are  those  which  the  party  sustains  previous  to 
the  commencement  of  the  suit,  and  the  costs  which 
follow  the  judgment  are  to  be  estimated  as  part  of  the 
damages  which  the  plaintiff  has  sustained.  It  has  been 
decided  over  and  over  again,  and  is  now  quite  settled, 
that  in  actions  upon  this  statute  the  parties  are  entitled 
to  recover  treble  costs  upon  the  treble  damages,  the 
costs  and  charges  being  considered  as  the  consequence 
of  the  damages  sustained. 

Best  J.  concurred. 

Rule  absolute. 

Chitty  then  submitted  that  the  costs  should  be  taxed 
by  the  Master  in  the  manner  above  suggested. 

Abbott  C.  J.  We  give  no  directions  as  to  the 
taxation  of  costs.  That  question  must  be  left  to  the 
Master ;  and  if  the  defendant  is  aggrieved  by  his  assess- 
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meot,  he  may  apply  to  the  Court.    The  declaration        18 19* 
here  is  in  case.  ,. 

yoMt 

Baylby  J.    The  statute  does  not  say  a  word  about 
the  damages  to  be  assessed,  {a) 

(a)  It  appean  firom  Brockt't  Ab.  Tib.  damages,  pL  70  ;  Satfer'i  Law  of 
Damages,  page  S44 ;  that  treble  damages  are  not  calculared  or  assessed  by  the 
Court  in  the  same  manner  as  treble  costs,  for  in  that  case  the  jury  having 
apoD  the  statute  against  fivcible  entries  g&ven  fOL  damages,  the  Coart  awarded 
that  he  shoold  have  40/.  more ;  and  the  case  of  Tkmrogood  wtnui  Scrcgp,  Cra. 
ESl  582.  is  to  tlie  same  effect 


Doe  on  the  demise  of  Bromley  against  Roe.      Fndmf, 

Feb,  5tb. 

JJOBINSON  moved  for  judgment  against  the  casual  Service  of  a  de- 
ejector,  on  an  affidavit  of  the  service  of  the  decla-  ejectment  on 
ration  in  ejectment  on  one  of  four  tenants  in  pos-  Jl^^hTbad 
session,  by  delivering  the  same  to  that  tenant,  and  mJesstheaffida- 
explaining  to  him  the  contents  thereof;  and  he  sub-  they  are  all  in 
mitted  that  this  was  sufficient  service  for  the  purpose  l«"****^ 
of   obtaining   judgment    on    the    authority    of  Doe 
V.  Roe,  (6)  where  it  was  held  that  service  of  a  declaration 
in  ejectment  on  one  of  two  tenants  in  possession  is 
good  service  on  both. 

HoLROYD  J.  I  think  this  service  is  not  sufficient, 
because  the  affidavit  does  not  shew  that  all  the  four 
tenants  were  actually  in  possession.  It  does  not  ap- 
pear that  they  are  joint  tenants,  for,  in  that  case,  service 
of  the  declaration  on  one  would  be  good  service  on  all. 
The  affidavit  must  shew  that  they  were  all  in  possession, 
fornon constat  that  all  the  tenants  were  in  possession. 

Rule  refused. 


(»)  1  Bst.  4  PuL  $69. 
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I8ig. 


Sdwrdag,  KlBBLBWttlTE   lUfdmi/ JeFFRATS. 

Fdb.  6th.  ° 

JudgmeutofiMm    TfUSSELL  on  a  former  day  obtained  a  rule  calling 

vm  Mt  B«de  on    JLif  »       »  «-      ,  i  ,        »      •     i 

mnaffidaTit  that  on  the  defendant  to  shew  caosc  why  the  judgment 

oMtB^  been  ^^  ^^^  P^^^  Signed  iu  this  case  should  not  be  set  aside 

)Mid  pre^ous  to  fof  irregalarity,  the  trregularity  being  tlmt  the  debt  atnd 

though  the  de-  costs  were  paid  before  the  judgment  was  signed. 

fendant  iwears 
that  the  mone  J 

iritSi*? '"wit  Merewether  now  shewed  cause  upon  an  affidavit. 

In  shewing         that  neither  the  defendant's  agent  nor  himself  knew  any 
rale,  the  puty     thing  of  the  debt  and  costs  having  been  paid,  and  that 

pitf^d'wiSak-  ^^  ^^^y  ^^'^  P*'^>  ^^  ^^  without  the  privity,  knowledge, 

dairUa  msoppoit  or  Consent  of  the  latter.    This  affidavit,  he  submttteiL 

case,  and  cflfloot  was  a  sufficient  answer  to  this  application,  for  even 

cause  cditie  <»  supposing  the  debt  and  costs  were  paid  without  the  de- 

tSife«mfe'?erm*  f^D^dant's  knowledge,  he  might  still  be  cailed  upon  here* 

witfttoter  after  to  pay  the  money. 

Rutsell  in  support  of  the  rule  said,  that  this  appli- 
cation was  made  upon  an  affidavit  which  stated  that 
the  action  had  beea  c<Hi^ro«iised,  aad  that  the  whole 
debt  and  costs  had  been  paid  on  the  1st  of  February , 
either  by  the  defendant  or  by  some  person  on  his  be- 
half, notwitbstaading  which  judgmetit  had  beea  signed 
by  the  defendant.  He  suggested,  that  in  the  affidavit 
on  the  other  side  it  was  not  denied  that  some  person  or 
other  had  paid  the  debt  and  costs. 

B£ST  J.  (a)  said,  that  certainly  the  affidavit  against 
the  rule  was  drawn  in  very  puzzling  tersa^  and  was 
calculated  to  deceive  the  Court.  The  rule  must  there- 
fore be  absolute. 


(a)  The  «nly  Judge  in  Cooit. 
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ua 


jB^rAtti. 


Mermethet  toid,  he  expected  another  afRdavit  io  ItlO. 
the  coarse  of  the  morniikg  which  would  be  itaore  tetis*  •'^^ 
factory,  and  therefor^  he  hoped  he  should  be  at  liberty 
to  mention  the  case  again. 

Best  J.  You  ought  to  be  prepared  to  answer  the 
rule  in  the  first  instance ;  but  if  the  other  side  do  not 
offer  any  opposition^  you  may  mention  the  case  again. 

The  rule  was  made  absolute  conditionally. 

Merewether  applied  to  open  the  rule  again  on  Thun^ 
iay  the  1 1th  of  February,  on  a  better  affidavit ;  but 

Abbott  C.  J.  said  it  was  now  too  late,  the  case 
had  already  been  heard,  and  it  could  not  be  heard  again. 

Rule  absolute. 


Gould  agairist  BerHy. 

JtJDREWS  moved  for  a  rule,  calling  upon  the 
defendant  to  shew  cause  why  the  justification  of 
bail  in  this  case  should  not  be  set  aside,  on  an  affidavit 
stating  that  one  of  the  bail  had  falsely  sworn  to  the 
solvency  of  his  circumstances ;  it  appearing  on  inquiry, 
after  be  had  justified,  that  he  had  been  lately  discharged 
under  the  Insolvent  Debtors'  Act,  although  he  had 
sworn  that  he  was  never  in  custody  in  his  life.     With 


Saturdmf, 
Fefr.  6Ul 

Thejnttific«tioB 
of  biuil  mm  J  be 
set  aside  uader 
drcumstanccs  of 
gross  impositioiif 
and  fimd  on  Um 
part  of  Um 
baitW 


(a)tf  baO  have  swom  to  a  ^Ise  accoUDf  of  the!^  ptopeftj,  nfftbout  tlM^ 
pmitj  of  the  defendant  or  his  attorney,  it  b  said  that  the  plaintiff  hm  no 

other  reoMdy  tkio  %y  indictment  for  perjorj.   A'Bedoetr. ,  5  Toual. 

T76.  C.  P.  Per  Curiam,  If  the  plaintiff  can  by  any  means  connect  the  de- 
ftndant  er  the  defendant's  attorney  with  the  fitlse  swearing  of  the  ball,  the 
Coort  will  punish  them ;  and  the  Court  b*s  the  meatt  to  do  so,  for  the  one 
is  tiiesidtor,  the  dther  the  officer  of  the  Cont.  Bot  if  the  baU  have  ftJKly 
sworn  wfthMf  tfttf  prfvfty  df  Che^  otiher*,  the  fMttdff  IM  «tf  dUM*  f«B0df 
than  by  indictawnt  for  peijory. 


BimKY. 
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18 19*  respect  to  the  other  bail,  the  affidavit  stated  that  he  was 
'^""^  not  a  housekeeper,  and  that,  at  the  time  he  came  up  to 
agahn  justify,  he  had  improperly  personated  the  inhabitant  of 
the  house  to  which  reference  was  given  in  the  notice  of 
justification.  Under  these  circumstances,  he  trusted  the 
Court  would  set  aside  the  justification. 

Best  J.  (a)  said,  he  never  knew  an  instance  of  an 
application  of  this  kind  being  granted  by  the  Court. 
He  remembered  making  similar  motions  himself  when 
at  the  Bar,  but  he  had  never  known  them  acceded  to. 
Undoubtedly  he  had  a  very  strong  feeling  with  respect 
to  irregularities  in  the  practice  of  bail,  but  it  appeared 
to  him  that  the  present  application  was  like  moving  for 
a  new  trial ;  and  as  no  instance  could  be  cited  of  the 
like  kind,  he  was  unwilling  to  establish  a  precedent. 

.  Chitiy^  amicus  curut,  said,  that  a  few  Terms  ago  he 
had  obtained  a  rule  nisi  to  discharge  the  recognizances 
of  bail  on  a  strong  affidavit  of  three  persons  as  to  some 
•  improper  practices  on  the  part  of  the  bail,  and  shelving 
that  the  defendant's  attorney  was  privy  to  such  miscon- 
duct ;  and  in  that  case  the  rule  had  been  made  absolute, 
and  the  defendant's  attorney  personally  subjected  to  the 
costs. 

The  Master  said,  that  one  of  the  bail  mentioned 
in  the  present  case  had  been  since  rejected  in  another 
cause,  in  which  he  had  come  up  to  justify,  (b) 

Best  J.  upon  this  representation  granted  a  nile 

fiisif  which  on  a  subsequent  day  was  made  absolute,  as 

of  course. 

Rule  absolute. 


(a)  The  only  Judge  in  Court. 
(b)  It  is  a  good  ground  for  setting  aside  the  allowance  of  bail,  that  thej 
are  aftenvarda  rejected  in  other  causes.  £.  T.  1813^  Uay  14  a^  June  19. 
MSS.  cases. 
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1819. 


Gould  against  Berry. 

Feb,  isth. 

j4^ DREWS  in  the  latter  part  of  the  day  shewed  Defendant  !»▼- 

cause  against  a  rule  obtained  yesterday  by  Hutch-  JjfcSS^  out 

insoriy  calling  upon  the  plaintiff  to  shew  cause  why  the  of  Court  under 

money  deposited  in  the  hands  of  the  sheriff  by  the  de-  on  the  ptmnd'of 

fendant  on  his  arrest  in  lieu  of  bail,  and  since  brought  S'Jnd'^fccted 

into   Court  by  the  sheriff   in  pursuance  of  the  stat.  Wl.«ndarule 

•^  ^  DATUig  been  uC> 

43  GeOn  3.  c.  46.  sec.  2.  should  not  be  paid  out  to  the  terwvdtob- 
defendant ;  the  latter  having  put  in  and  perfected  bail,    tiff  for  icttiiJl^ 

aside  aUowanoe 
of  bail,  and  the 

^i2£/rea?j  now  urged  that  this  rule  had  been  impro-  iicfendantwas 

perly  obtained,  because  obtained  pending  the  above-  the  Court  di- ' 

mentioned  rule  for  setting  aside  the  justification  of  the  S^^i^b^JSd 

bail.     That  rule  having  been  now  made  absolute,  and  outtodefaidant, 

^  '  after  deducting 

no  cause  shewn  by  Hutchinson^  the  Court  could  not  the  costs  of  the 
make   the  present  rule  absolute,  because  it  had  been  defendant  who 
obtained  solely  on  the  ground  that  the  bail  had  been  JJI^tSitotoke 
put  in  and  perfected ;  but  that  ground  had  now  com-   **!• '""'•y  ®®* 
pletely  failed.    The  present  rule  ought  not  to  have 
been  moved  for,  unless  the  rule  for  setting  aside  the 
bail  had  been  discharged.     Under  these  circumstances^ 
the  rule  for  the  defendant's  taking  the  money  out  of 
Court  must  be  discharged  with  costs. 

Abbott  C.  J.  As  I  understand  the  case,  it  is  this, 
the  defendant  first  obtained  a  rule  to  have  the  money 
paid  out  of  Court,  upon  a  suggestion  that  the  bail  had 
been  put  in  and  perfected.  The  plaintiff  then  moved 
to  discharge  the  allowance  of  bail  on  the  ground  of  mis- 
conduct on  the  part  of  the  defendant,  and  in  that  mo- 
tion he  has  succeeded.  If  that  be  so,  the  defendant's 
rule  for  paying  the  money  out  of  Court  falls  to  4he 


BSEEY. 
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1819*  ground,  becaase,  in  fact,  as  it  turns  out)  the  bail  have 
Q^j^  not  been  put  in  and  perfected ;  but  then  it  is  said,  that 
as  the  defendant  has  surrendered,  it  is  sufficient  to  en- 
title him  to  have  the  moaey  paid  out  of  Court.  I  appre- 
hend that  is  not  within  the  terms  of  the  43  Geo.  3,  c.  46. 

Hutchinson  in  support  of  the  rule  relied  upon  Har^ 
ford  V.  Harris,  (a)  where  it  was  held,  that  if  a  defend- 
ant who  pays  the  debt  and  10^.  costs  to  the  sheriff  in 
lieu  of  bail  under  43  Geo.  3.  c.  46.  puts  in  bail  above, 
who,  being  excepted  to,  render  him  instead  of  justify- 
ing, the  plaintiff  is  not  entitled  to  receive  out  of  Court 
under  §  2.  the  money  so  deposited,  but  the  defendant 
may  in  such  case  receive  back  his  deposit. 

Abbott  C.  J.  It  seems  to  me  that  the  best  mode 
of  disposing  of  this  rule  is  to  direct  that  the  costs  of  the 
first  rule  for  paying  the  money  out  of  Court,  and  the 
costs  of  the  rule  for  setting  aside  the  rule  for  the  allow- 
ance of  bail,  should  be  paid  out  of  the  money  in  Court, 
and  that  the  residue  should  be  paid  to  the  defendant. 

The  rest  of  the  Court  concurred. 

» 

Rule  absolute,  subject  to  these  conditions. 


ft)  4  TmmI.  699.    Hie  sMK  p<iint  hn  teea  aeternoMd  iB  K.  B.  Ob^ 
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The  KiifG  iigamt  Francis  I^AMAir,  ]gi|.  m^  ^yf*^. 

CHhew.  '"  • 


A  T  tbft  laM  Easter  Quarter  Sfissioos  iiolden  at  the  A  conviction  on 

Castle    of  Winckester  in   ap^  for  the  coui|ty  of  ^  14.  f^  takhig 

SoutiampioUy  the  defendants  were  copvioted  Qfi  the  ****  ^n| ofthc*** 

§  Geo.  3.  c.  14.  for  unlawfully  taking  ai^d  destroying  owner,  mu«>t  ex- 

1   /;  L      -.i-  .     •  •  i?     1        •  pre»**y  »**•«#  *■ 

several  hen  with  a  net,  in  a  certain  part  or  the  nver  weiiintheinfor- 

AvoB  ranning  in  a  certain  inciosure  and  grpjunds  with-  'J!^^race!  thlt 

ia  the  manor  of  Avon  Tyrrell,  being  tjie  property  of  the  prosecution 

tbe  Honourable  jinn  lane  widow,  lady  of  the  ^aid  at  the  inttance 

Baaor;   and  tbe  conviction  was  afterwards   removed  half  of  the 

iato  t^is  Court  by  writ  of  certiwari.  filh^^^wd 

Ckiiiy  arraed  against  the  conviction.     There  were  »hooid  tute  that 

IV-  1..  »  .     J.J  the  offence  was 

several  objections  to  tn^s  convieUon.     First,  it  did  not  committed  with- 

appear  that  the  Honourable  Ann  Fane,  the  alleged  of  such  owner 

owner  of  the  fishery  in  question,  authorised  or  directed  ^^^^'^^^1^^ 

the  prosecution  before  the  piagistrates ;    nor  did   it  itnte  that  the 

appear  to  have  been  proved  on  the  hearing  of  the  infor*  severaifish, 

nadeo,  that  tbe  owner  of  the  fishery  had  not  actually  11^^ n^^] 

eensented  to  the  d.efend^nt's  fishing  in  the  manner  in  ^  whether 

there  can  be 

which  \ke  was  charged.    Seeondfy,  the  number  or  qua^-  separate  con* 
tjty  elfish  taken,  killed,  or  destroyed  by  the  defendant  ^erai  de^!d- 

ants,  where  only 
one  joint  offence  has  heeii  committed  ?  And  whe^er  it  is  sufficient  to  state  in  the  convktion 
that  «  witnesy  who  was  swan  on  behalf  of  ddcndant  ooul^  say  nolhiag  touchiiw  the  matter 
in  question,  for  and  on  nehaJf  of  the  fai^  defendant  ?  And  whetbor  the  97Deff  himselfnrast  not  be 
4haii^^irBer?(a) 


/srr 


{•)  nie  ^  Geo.  S.  c.  14.  s.  3.  enacts,  that  in  case  any  person  shall  take 
Jail  9r  de|troy«  or  ^ttei^p^  Ito  t^^iB  lull  or  dcftri^  ^y  <Uh  vi  9Df  rivfr  pr 
stream,  pond,  pool,  or  other  wfter,  (not  he^g  in  fn|  ff^rjf,  or  pa^^^J^'  9f  ^ 
any  gvden,  orchard,  or  yard  adjoining  or  belonging  to  any  dwelling  hoosci 
bat  shall  be  in  fpy  other  indqped  ground  which  shall  be  private  {Hopef^) 
4vn]^  such  fftf^,  ^iqg  l^i^fu^  ^qa^^cif/f  |ther.eof  by  th^  oat^  of  fwtf  or 
more  credible  witnenes,  shall  forfeit  apd  pfy  U)f  every  fuch  offence  liie  sum 
ciSLtoihi  omur  or  ownen  of  thejukery  of  such  ri^er,  stream,  or  water,  or  of 
ndk  p(ad,.pool,  aoat,4ir  otiier  water.  And  U  !j  fuofblei  a  v^gistvite |p  con* 
^^  W  ^«  fFi»r  fW  FJW«d  hjr^^p^ 
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1819.  ^^  ^^^  stated.  Thirdly ^  it  appeared  by  the  affidavits 
—  upon  which  the  certiorari  for  removing  the  conviction 
^"A^^°  was  obtained,  that  there  was  one  joint  information 
Pamav.  against  this  defendant  and  four  others  fishing  together 
with  a  net ;  and  the  magistrates  had  returned  five 
several  convictions  for  five  several  penalties,  when  only 
one  joint  offence  appeared  to  have  been  committed. 
The  fourth  objection  was,  that  the  evidence  given  be- 
fore the  magistrates  on  behalf  of  the  defendant  was 
not  set  forth.  As  to  the  Jirst  objection,  it  w^as  observed, 
that  though  the  magistrate  recited  in  the  conviction, 
that  Sir  Henry  Fane,  of  jivon,  in  the  county  of  South- 
*  ampton,  at  the  instance  and  on  the  behalf  of  the  Ho- 
nourable jitm  Fane^  widow,  lady  of  the  manor  of  Avon 
Tyrrell,  came  in  his  proper  person  before  the  justice, 
and  gave  the  information  afterwards  set  forth  in  the 
conviction  ;  yet  it  did  not  appear  to  have  been  sworn 
or  proved  on  the  hearing  of  the  information  that  the 
Honourable  jinn  Fane  had  authorized  or  directed  the 
prosecution  for  the  supposed  offence.  By  the  first 
and  third  sections  of  the  5  Geo.  3.  c.  14.  on  which  this 
conviction  was  founded,  it  appears  that  the  legislature 
only  intended  to  give  the  penalty  to  the  party  ag- 
grieved, and  that  it  affords  him  the  option  of  proceed- 
ing either  by  information  or  by  action ;  consequently 
no  common  informer  can  be  the  prosecutor,  but  the 
proceeding  must  be  instituted  and  prosecuted  in  the 
name  of  the  owner  of  the  fishery,  for  otherwise  any  per- 
son, without  the  concurrence  of  the  owner,  might  prose- 
cute, and  the  owner  might  lose  the  option  of  proceeding 
by  action,  and  he  might  either  be  deprived  of  the  pe- 
nalty, or  the  defendant  might  be  liable  to  pay  it  over 
again,  on  account  of  the  first  proceeding  not  having 
been  authorized  by  the  owner  of  the  fishery.  It  is  a 
general  principle,  that  when  a  compensation  is  given 
only  to  a  party  aggrieved,  no  third  person  can  proceed 
fir  the  same.     It  was  therefore  established  in  the  case 


IN  THE  Fifty-ninth  Year  of  GEORGE  III.  149 

of  The  King  v.  Corden,  {a)  that  the  information  and  pro-  18 IQ. 
ceedings  must  be  at  the  instance  of  the  owner  of  the  thTkih 
fishery.  The  same  point  was  decided  in  the  case  agamu 
of  The  King  v.  Mallimon  (Jb).  It  must  also  appear,  that 
on  the  hearing  of  the  information  it  was  proved  in  the 
presence  of  the  defendant  that  the  owner  of  the  fishery 
did  not  consent  to  the  act  complained  of;  and  it  should 
also  appear,  when  the  information  is  not  in  the  name  of 
such  owner,  that  it  was  proved  that  the  prosecution  was 
instituted  with  the  authority  of  the  owner.  The  state- 
ment of  that  fact  in  the  information  (which  is  a  mere 
ex  parte  proceeding)  is  not,  it  was  submitted,  sufficient 
to  sustain  the  conviction.  It  must  be  positively  proved 
before  the  magistrate  before  he  can  convict  the  offender. 
That  was  stated  in  the  conviction  set  forth  in  the  case 
of  The  King  v.  Edwards^  (c)  although  in  that  case  the 
conviction  was  quashed  upon  another  point.  In  the 
case  of  The  King  v.  Rogers,  (d)  which  was  an  indictment 
on  42  Geo.  S.  c.  107.  for  coursing  a  deer  in  an  inclosed 
ground,  it  was  held  necessary  on  the  part  of  the  prose- 
cution to  call  the  owner  of  the  deer  as  a  witness  to 
prove  that  he  did  not  give  his  consent  to  the  prisoner 
to  course  them.  This  was  a  decisive  authority,  fornon 
constat;  but  in  this  case  the  lady  of  the  manor  gave  the 
defendant  leave  to  fish  in  the  river  in  question.  He 
also  referred  to  The  King  v.  Green^  (c)  which  was  a  con- 
viction on  this  very  statute,  and  there  it  was  held  neces- 
sary to  give  evidence  that  the  owner  of  the  fishery  did 
not  give  his  consent  to  the  act  complained  of.  He  said 
that  there  were  three  other  objections  to  the  convic- 
tion ;  (f)  but  the  Court  called  on 


(o)  4  BttfT.  f«79.  (b)  2  Burr.  679. 

(c)  1  Eatt.  «78.  (d)  2  Gimp.  654.         (e)  Hit.  24  Geo.  3.  B.  R 

(/)  fd  Obfeet'um,    The  information  and  cvideuce  should  have  stated  how 

many  fish  were  taken,  K'mg  ▼.  Manhall,  2  Keb.  594.     An  indictmeut  for 

fishing  in  a  fishery  and  taking  away  divers  fish  was  bad  at  common  law,  and 

it  is  material  thai  the  infomi^tion  should  apprize  the  defendant  of  the  nature 
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1819.  Oashirilo  answer  this  flirst  objectioh ;  who  contended 

^.    r*  that  (he  objection  taken  dn  the  present  occasion  is  not 

Daman. 


of  the  charge  against  him,  m  order  that  he  may  prepare  for  hU  defeDoa.  It 
is  clear  that  an  indictment  against  a  party  for  stealing  diver)  fish,  not  specify- 
idg  HM  itQmber,  Wonld  be  hisufieietit,  Ptdetf  en  OokfAiidm,  6S.  Indictiii^iit 
ftr  engrfaMiag  ft  great  quality  oT  stmw  and  hay,  widwat  mentioiBiig  wlsil 
qoantityt  quashed  for  uDcertamty,  Anon,  Cro,  Car,  380.  ConTiction  on 
iA  EKz.  c  ^.  s.  1.  for  cutting  down  divert  lime-trees,  quashed ;  and  per 
Aft  €.  J.  b  t^^,  tbb  mtBhe  and  Dumber  df  thingk  ought  tb  fee  mei^ 
tioiied»aDdtf  ttch  more  io  acomdetioa  where  all  nnaipnable  cMunty  is  requisite* 
Rex  Y.  Bumidfy,  t  Lord  Raym.  900.  And  in  Rol  t.  Gibbt,  1  Stra.  497,  an  indict- 
&tot  for  fellm^  in  bnla^ful  mfehsaYts  diViers  quantities  of  b^r  wa&  held  bad. 
id  66^ec(Mk  it  h|ipebrs  by  the  a^darilB  that  one  jofait  inforuaUun  wHA 
eihibited  against  five  different  defendants,  lor  a  joint  offence  in  jointly  uaog 
one  net  in  thq  fishery.  This  was  but  one  offence,  and  therefore  al- 
tbob^  hnffer  tile  tferins  bf  thfe  act  the  deftiidants  itiight  be  fespectiVdjr 
Hibie  for  inch  otfenee  in  die  sam  of  HL  each,  yet  the  laagisti'ite  hid  no 
right  to  make  several  separate  coBvictioos,  the  King  t.  Drake,  t  Shower,  480. 
Deer  stealing  act,  3  \^^.  &  H.  c.  10,  deblared,  that  if  any  person  or  persons 
ibi^iUd  flnlawfilll^  eoors^  or  Imnt,  &c.  any  dHir,  iHthoitt  Conitnt  oftise  owners 
and  should  be  oonTieted  thbvof,  every  pencm  so  offending  by  vdlAwfiil  huat- 
ing,  &c.  should  forfeit  for  every  such  offence  202 ;  upon  this  statute  it  was 
resolved,  that  every  person  cot)cemed  in  a  joint  act  of  coursing  forfeils  fOL ; 
and  mk  single  eotavfetloh  Of  stvter*!  p'erftons  ^h  in  kWafrd  tf  distiilet  pmkU 
tics  against  each  was  held  to  be  right  Palof  on  Convktunt,  160,  the  ofi!cnce 
is  joint,  though  the  penalties  are  several.  The  statute  5  Geo.  S.  describes 
tfa^  jbmt  bbts  of  ^vdral  pcrsoiis  as  bnb  offence,  an<i  thet1;fore  the  nmglstnit^ 
had  no  right  to  rafaj^ect  the  pdtrdcs  to  the  expemie  abd  inconvefaienee  incident 
to  separate  convictions.  4th  Ohfcetian.  The  conviction  professes  to  set  out  the 
eviaence  given  on  behalf  of  the  defendant,  but  nevertheless  does  not  state 
Hther  in  words  or  \n  Wfect  what  that  cVicfienee  ^hs.  The  Kbtg  v.  Clarkt, 
8  T,  ft.  Sf(>.  The  irtagbb^te  ought  to  set  forth  in  the  oonvfetion  the  whole 
of  the  evidence  given  both  for  and  against  the  defendant.  In  the  present 
case  It  was  stated,  t^at  Stephen  Parsley  was  swurn,  hut  the  magistrates  have 
hbt  tM)U^  ^rdpler  to  stufie  #hiit  Evidence  h«  ^ve.  The  KU^  v.  Lotet, 
f  T.  R.  158-  Conviction  un  6  Am^  c.  14,  setting  forth  in  the  depo^timi 
"  that  the  defendant  did  keep  and  use  a  certain  dog  called  a  setting  dog,  and 
alto  a  certain  'engine  called  a  gun,  to  kill  and  destroy  the  game."  The  Cb\irt, 
after  hearing  afiidavits  on  both  sldte»  ctatit  to  all  opInSon  thht  th^  ma^lstfat^ 
had  not  acted  corruptly,  but  might  have  been  misled  by  the  precedent  in  a 
former  case  of  the  King  v.  Thompun,  S  T.  R.  24;  and  therefore  would  not 
grant  a  criminal  information,  but  at  the  same  time  expressed  in  strong  terms 
that  it  is  the  duty  of  magHtrates  in  all  cases  to  state  the  whole  of  tlie  evidence 
and  not  merely  the  result.  Paley  en  Cenvictiau,  11^6,  Botcawen,  103.  "  Cases  on 
5  Ami.  c.  14,  form  an  exception  in  favour  of  a  particular  class  of  convictions^ 
and  afford  the  strongest  confirmation  of  the  general  rule.  And  as  the  Court 
has  been  careful,  in  these  cases,  lo  ground  thdr  judgment  upon  preAdeat 
iUona,  magistrates  ought  not  to  1)^  muled  by  these  instances  to  adopt  ike 


gnenl  loodevf  itetliig  the  tmok  of  evidtaoe,  initHid  ti  the«vMBiof 
itadf,  in  convictions  for  anj  other  ofFenoe  than  that  t»  which  those  "Cases  are 
confined."  It  is  merely  stated  in  the  present  case,  tliat  Pardey  did  not^ve 
aay  tiideucefer-and  en  tiicbehatf -of  the-satd  Meta  WaimH',  ^wt,  from  the 
manner  in  which  this  is  stated,  it  must  be  inferred  that  he  gave  some  evi- 
dence, and  that  Evidence,  though  inconclusive,  ou^t  to  have  heen  set  ibrtb. 
{a)  t  BfftT.  CT9,  t^)  4  XkOttp.  554. 
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BOW  available,  because  it  is  not  grounded  upon  any  iti->  lild** 
formality  in  tbe  information^  bat  is  founded  altogether  ^  "  J* 
npon  the  eviaence  oiiered  to  support  the  couTiction,  ofoim 
inasmuch  as  it  does  not  appear  to  have  been  proved  At 
the  hearing  of  the  information,  that  the  Honourable 
Lady  Fane  did  not  consent  to  or  authorise  the  prose* 
oution  against  the  defendant.  Now  that  objection  does 
not  apply  to  any  supposed  defect  in  tbe  information 
before  the  magistrate.  If  the  information  fully  and 
correctly  sets  out  the  charge,  that  is  quite  enough  to 
satisfy  the  requisites  of  the  statute,  which  does  not  re- 
quire what  is  here  contended  for.  There  is  nothing 
said  m  the  clause  on  which  this  conTietion  is  founded, 
with  respect  to  the  owner  of  the  fishery  being  the  com- 
plainant, or  as  to  the  fact  being  stated  to  be  done 
without  his  or  her  consent.  The  objection  taicen  is, 
that  it  does  not  appear  upon  the  information  eschi- 
bited  before  the  magistrate,  that  this  was  a  proceeding 
by  the  owner  of  the  fishery ;  but  that  is  not  necessary, 
for  the  reason  just  stated,  and  therefore  whatever  argu- 
ment may  aiise  ttpon  that  subject,  that  is  not  a  ground 
which  arises  out  of  the  express  words  of  the  statute,  but 
is  an  argument  founded  upon  implication  only..  The 
argtnnent  drawn  Irom  The  King  v.  MaHinson,  (a)  and 
TTie  King  v.  ^Rogers,  (b)  is  wholly  inapplicable  to  ftits 
case,  because  those  cases  apply  rather  to  some  imper- 
fection in  the  evidence  than  to  the  form  of  the  infor- 
mation. In  the  case  of  The  King  v.  Mallinsony  which 
was  a  conviction  upon  the  statute  22  &  23  Car.  2. 
h  was  a  necessary  ingredient  in  the  case,  to  prove  that 
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1819*        the  act  was  done  without  the  consent  of  the  owner, 
^     ^  whereas  in  the  third   section  of  this  statute  no  such 

Tbb  King 

j^gmut  words  are  to  be  found.  The  like  observation  applies 
to  The  King  v.  Rogers,  where  the  words  "  without  the 
owner's  consent"  being  necessarily  averred  in  the  in- 
dictment, the  fact  must  consequently  be  proved,  and 
therefore  these  cases  are  quite  inapplicable  to  the  pre- 
sent. The  only  objection  taken  to  the  form  of  the  in- 
formation is,  that  it  is  not  stated  on  oath  that  this  was 
a  proceeding  at  the  instance  of  the  owner  of  the  fishery ; 
but  that  objection  is  answered  by  again  referring  to  the 
third  section  of  the  act,  in  which  there  is  nothing 
stated  to  shew  that  the  proceeding  must  be  by  the 
owner  of  the  fishery.  What  is  objected  to  is  matter 
arising  from  inference,  and  is  not  a  necessary  ingre- 
dient in  the  case.  In  the  case  of  The  King  v.  Cor- 
den  (a)  there  was  a  radical  defect,  because  it  wais  a  mere 
N  naked  information  at  the  suit  of  a  common  informer, 
without  shewing  that  it  was  at  the  instance  of  the 
owner  of  the  fishery,  and  therefore  that  is  not  a  case 
in  point.  The  same  observation  applies  as  to  The 
King  V.  Edwards,  (b)  On  the  whole  therefore,  as  the 
information  was  set  out  according  to  the  terms  of  the 
act  of  parliament,  and  as  the  objection  was  merely 
matter  of  inference,  and  not  of  substance,  the  convic- 
tion was  good  in  the  terms  set  forth. 

Chitttfj  in  reply,  was  stopped  by  the  Court. 

Baylet  J.  (c)  Upon  a  conviction,  nothing  can  be 
supplied  by  argument  or  by  intendment.  You  are  to 
look  to  the  conviction  alone  for  the  purpose  of  seeing 
whether  the  case  is  brought  within  the  terms  of  the  act 
of  parliament.    This  act  of  parliament  for  a  particular 


(o)  4  Bwrr.  2279.  (6)  1  Eai*.  278. 

{£)  Abboii  C.  J.  was  absent  at  the  sittings  at  GuUdhail. 
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offence  directs  that  the  party  shall  forfeit  and  pay  5/.         18I9* 
to  the  owner  of  the  fishery.    The  forfeiture  is  given  to         — T 

•^  °       .      .         The  Kino 

the  owner  of  the  fishery,  and  to  him  only^  and  it  is  agiamA 
given  to  the  owner  of  the  fishery  if  the  party  is  con- 
victed. The  penalty  is  either  to  be  recovered  by  infor- 
mation before  a  magistrate,  or  by  action  at  law.  If  by 
action,  it  necessarily  follows  that  that  action  must  be 
brought  in  the  name  of  the  person  to  whom  the  penalty 
is  given  ;  and  in  the  case  of  information  also,  it  appears 
to  me,  that  by  necessary  intendment,  the  act  of  parlia- 
meut  requires  either  that  it  must  be  brought  in  the  name, 
or  it  must  appear  satisfactorily  upon  the  face  of  the 
proceedings,  that  it  is  by  a  third  person  at  the  instance 
of  the  owner  of  the  fishery.  And  I  think  that  the  mere 
language  or  recital  of  the  justice,  by  which  he  says 
**  that  it  is  at  the  instance  of  the  owner  of  the  fishery," 
is  not  sufficient  to  make  out  that  proposition — but  that 
proposition  must  either  be  imbodied  in  the  information 
or  afterwards  established  by  proof,  or  that  it  must  be 
made  out  in  some  other  way,  and  not  merely  by  the 
assertion  of  the  justice  in  that  respect.  The  conviction 
in  this  case  begins  by  saying,  "  Be  it  remembered,  that 
on  a  particular  day  Sir  Henry  Fane,  at  the  instance  and 
on  the  behalf  of  Mrs.  Fane,  came  before  the  justice, 
and  gave  him  to  understand  and  be  informed,"  &c. 
Now  what  warrant  he  had  for  saying  that  it  was  at  the 
instance  and  on  the  behalf  of  Mrs.  Fane,  docs  not 
appear  upon  the  face  of  the  conviction.  His  sources 
of  information  therefore,  in  that  respect,  are  concealed. 
Whether  it  was  communicated  to  him  by  Sir  Henry 
Fane  or  Mrs.  Fane,  or  in  what  other  way  he  could  come 
to  make  that  assertion,  we  don't  know;  but  there  is 
nothing  in  the  case  proceeding  from  any  of  the  parties 
which  leads  to  that  conclusion.  Well,  then  it  states 
the  information,  and  prays  that  the  forfeiture  may  go 
to  Mrs.  Fane,  as  the  owner  of  the  fishery.  Then  it 
states,  that  on  the  day  on  which  the  hearing  was  to  take 
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18 19.        place,  Sir  Henry  Fane  appears  on  behalf  of  the  said 
^     r'        Afm  Fane.    It  is  not  then  repeated  or  said  that  it  is  at 

Ths  Kino  /     . 

^atmt  her  instance — and  there  is  a  distinction  between  appear- 
ing on  behalf  of  a  person  and  appearing  at  the  instance 
of  a  person ;  because,  when  it  is  alleged  that  it  is  at  the 
instancey  that  means  in  consequence  of  a  prior  autho- 
thority ;  but  when  you  say  it  is  on  the  behalf,  that  may 
be  without  any  previous  communication.  Well,  then 
the  party  appears  to  answer  to  the  said  complaint  '^  on 
the  said  information,  and  having  beard  the  same  read,  and 
Sir  Harry  Fane  being  present  before  us,  and  having 
offered  the  evidence  aforesaid,  and  praying  that  the  de- 
fendant might  be  convicted  thereof,  the  said  Francis 
Daman  is  asked  whether  he  has  any  thing  to  say  against 
the  conviction  in  form  aforesaid."  He  then  hears  the 
information  read.  Now  the  information  is  perfectly 
silent  as  to  the  person  at  whose  instance  these  proceed- 
ings are  instituted.  It  merely  states,  that  on  a  parti- 
cular day  he  fished  in  the  fishery.  Why  then  he  is 
called  upon  to  answer  the  charge,  without  being  apprized 
at  whose  instance  the  charge  is  made,  and  without  hav- 
ing that  person  called  to  shew  that  he  had  any  autho- 
rity in  that  respect.  If  that  had  been  introduced  as 
part  of  the  information,  why  then  I  think  the  plea  of 
Not  Guilty  would  have  thrown  it  on  the  prosecutor  to 
sustain  it,  because  it  is  an  essential  part  of  the  body  of 
the  information.  Bui  it  is  not  only  not  introduced  into 
the  information,  but  even  the  evidence  is  entirely  silent 
as  to  the  question  at  whose  instance  the  prosecution  is 
instituted.  It  appears  to  me,  therefore,  that  from  the 
nature  of  the  case,  when  the  penalty  is  given  to  the 
owner  of  the  fishery,  by  suing  the  defendant,  either  by 
information  or  by  action,  the  proceedings  before  the 
magistrate  must  necessarily  be  confined  either  to 
those  interested  or  conducted  in  their  names,  or  it  must 
appear  that  the  proceedings  are  at  the  instance  of  the 
party  injured,  it  i^  necessary  that4t  shonld  appi^ar  bins 
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way  or  the  other.  So  far  as  we  can  judge  from  the  con-  181&. 
viction,  the  language  there  used  emanates  from  the  ^  ~ 
magistrate,  and  is  not  that  which  arises  from  the  case  ji^nxt 
Itself.  This  material  statement  must  either  be  embodied 
in  the  information^  or  it  must  afterwards  be  established 
by  proof.  But  inasmuch  as  that  is  not  the  case  here,  I 
think  this  conviction  must  be  quashed. 

HoLROYD  J.  I  am  of  opinion  th&t  the  objection 
taken  is  fatal  to  this  conviction.  It  is  a  rule  in  convic- 
tions of  this  description,  being  summary  proceedings 
before  a  magistrate  on  a  particular  act  of  parliaAient, 
that  after  conviction  nothing  can  be  intended  so  as  to 
git  rid  of  any  defect  in  point  of  form.  Every  thing  ne- 
cessary to  support  the  conviction  must  appear  on  the 
face  of  the  proceedings,  and  must  be  established  by 
regular  proof,  or  by  the  admission  of  the  party  of  that 
which  is  not  proved.  It  is  stated  in  this  conviction,  by 
way  of  memorandum,  that  the  person  comes  to  give  the 
information  to  the  magistrate,  and  that  he  does  so  at 
the  instance  and  on  the  behalf  of  the  Honourable 
Ann  Fane,  and  that  he  gives  the  justice  to  understand 
and  b^  informed  so  and  so;  and  then  it  appears,  as 
Stated  in  thfe  inforitaatioti,  that  the  defendant  had  for- 
feited for  his  said  o^encc  the  sum  of  5L  and  that  the 
judgment  of  the  magistrate  is,  that  the  defendant  i^  re- 
quired to  answer  that  complaint.  A  warrant  then  issues 
dh  iheilst  of  January ,  in  order  that  the  parly  may 
be  found  to  answer  the  complaint  on  a  subsequent  day. 
On  the  2d  of  February  the  defendant  is  brought  for- 
Watd,  and  then  the  information  is  stated  to  liave  been 
fead  over  to  hiifa.  It  does  not  appear  that  there  was 
Any  cbmtounication  tnade  to  the  defertdant  With  respect 
to  the  chargfe  alleged  by  Sir  Henry  Fane  that  he  pro- 
secuted at  the  instance  of  the  lady  of  the  manor,  and  I 
ihihk  it  ought  to  appeat  substantially  that  that  was  so, 
bt  at  l^ast  that  the  d^ftndant  dispenised  %ith  the  prdbf 
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18 19*  of  that  iBCt,  for  by  law  Sir  Henry  Fane  could  have  no 
Thb  Kino      authority  to  prosecute  except  at  the  instance  of  the 

against  owner  of  the  6shery,  or  unless  it  appeared  upon  the 
proceedings  that  that  circumstance  was  distinctly  ad- 
mitted. That  principle  is  quite  decisive  according  to 
the  case  of  The  King  v.  Corden.  The  doctrine  there 
decided  is,  that  in  particular  offences  no  person  has  a 
right  to  come  before  a  magistrate  for  the  purpose  of 
supporting  a  penal  conviction,  unless  it  be  on  the  com- 
plaint of  the  person  who  is  interested  in  making  such 
complaint,  and  therefore  it  does  not  give  a  power  to  a 
stranger  to  do  so.  On  the  2d  of  February,  when  the 
parties  come  again  before  the  magistrate,  Sir  Henry 
Fane  prays  that  the  defendant  may  be  convicted,  b^t 
there  is  no  proof  that  he  does  that  at  this  instance  of 
the  lady  of  the  manor.  It  might  be,  though  it  does 
not  necessarily  follow,  that  he  had  authority  to  carry 
on  the  prosecution  until  conviction,  but  no  intendment 
or  inference  is  sufficient  to  make  that  out,  for  it  ought 
expressly  to  appear  on  the  face  of  the  proceedings.  The 
first  part  of  the  proceedings  might  be  at  the  instance 
of  the  lady  of  the  manor,  but  the  subsequent  proceed- 
ings not  so.  Therefore  the  authority  with  respect  to 
the  latter  ought  to  be  established  by  proof,  or  at  least 
be  distinctly  admitted  by  the  defendant,  in  order  to 
dispense  with  such  proof.  It  appears  to  me  that  that 
does  not  sufficiently  appear  on  the  face  of  these  pro- 
ceedings, and  therefore  that  this  conviction  must  be 
quashed. 

Best  J.  It  does  not  appear  upon  the  face  of  this 
conviction  that  it  is  at  the  instance  of  the  lady  of  ihe 
manor,  or  that  the  owner  of  the  stream  of  water  had 
authorized  these  proceedings;  and  that  being  the  case, 
I  see  nothing  to  prevent  this  lady  from  bringing  an  ac- 
tion against  this  defendant,  if  the  proof  is  sufficient  to 
sustain  such  a  proceeding.     A  party  ought  not  to  have 
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ao  iDformation  brought  agaiust  him  on  this  statute^        1819- 
without  being  fully  apprized  that  it  is  at  the  instance     „  "~7" 

-,  '  The  Km  o 

of  the  owner  of  the  fishery.  I  cannot  help  thinking  jagama 
that  in  one  respect  this  case  is"  different  from  The  King 
V.  Corden,  for  in  this  case  there  is  a  statement  that  the 
party  did  not  fish  with  the  authority  of  the  owner  of  the 
fishery,  but  at  the  same  time  I  think  that  the  judgment 
in  that  case  is  applicable  to  the  present^  because  it  ought 
to  appear  that  the  justice  has  jurisdiction  of  the  case 
laid  before  him.  In  order  to  give  the  justice  jurisdic* 
tion,  it  must  appear  that  the  proceedings  are  instituted 
by  tbe  owner  of  the  fishery.  In  this  case  it  does  not 
aj>pear  that  there  is  any  complaint  on  the  part  of  the 
owner,  nor  does  it  appear  to  have  been  made  with  her 
consent.  In  the  case  referred  to,  the  Court  says,  ''  that 
it  should  in  some  way  or  other  appear  that  the  proceed- 
ings are  instituted  with  the  consent  of  the  owner." 
That  must  appear  upon  the  face  of  the  proceedings,  or 
that  it  is  at  least  with  the  approbation  of  the  owner,  for 
otherwise  the  conviction  cannot  besustained.  TheCourt 
in  the  case  of  The  King  v.  CorJrn  seemed  to  think  that 
evidence  of  that  sort  is  necessary,  and  there  is  no  such 
evidence  in  this  case.  It  is  said,  however,  that  this  is 
implied  by  the  act  of  parliament,  but  as  the  act  of 
parliament  gives  the  penalty  only  to  the  owner,  that 
shews  that  it  is  necessary  to  prove  that  the  information 
is  at  the  instance  of  the  owner.  But  here  it  is  not 
proved,  either  that  this  fishery  was  private  property,  or 
that  the  particular  person  named  in  the  information 
was  the  owner.  Under  these  circumstances  the  same 
objection  occurs  as  was  relied  upon  in  the  case  of  The 
King  y.  Corden-,  and  therefore  the  conviction  must  be 
quashed. 

Conviction  quashed. 

Tbe  conviction  in  question  was  in  the  following 
form  : — 


151  CASES  IN  HILARY  TERM 

1819*  County  of  SoatJbamptoD  to  wit.    BE  it  Remembered,  That  op  tl^e  Slat 

_  JuMiery  A.  D.  1818,  at  Sofley,  in  the  ooimtj  of  SouAnmnptnn,  Sir  Haay  Fmt, 

Tb9  King  of  4vm  in  th^  i^i^  cQ«pty  of  8.  K.C.B.  at  the  ipDmce  ^fiii  m  thf  be^^f  «»f 

»g^Md  the  honourable  Jnne  Fane,  widow,  lady  of  U^e  manor  of  Aeon  Tyrrd,  in  the 

>p.  '^Sl  ^^  county,  came  in  his  proper  person  before  me  Jamet  Japp,  Esq.  one  of  the 

in  the  above  JBStioes  of  oar  Lord  the  King  auigned  to  keep  the  poa^  of  oar  said  Lord  tlie 

case  on  5  Geo.  S,  King  in  and  (or  the  ^d  county,  aLi9  to  bear  tnd  determine  divers  fieloni^, 

c.  14.  s.  5.  for  tr^passet,  and  oth^r  misdemeanors  committed  witlijn  the  san^e,  and  one  of 

taking  ^  m  a  ^^  three  justices  whose  hands  and  seals  are  hereunto  subscribed  and  set, 
pnmte  fishery  in  ^ 

enclosed  ground,  *^  <ipf^  ^^^  ^  ^^  ^J  "^  ^*°  ^^^'^^  adouaistered  upon  the  H^ly  Owpcis 
but  not  being  in  of  God,  gave  me  the  laid  justice  to  understand  and  be  informed,  tiiat  qn 
a  park,  paddock,  Thursday  the  22d  January  A.  D.  1818  aforesaid,  at  5.  aforesaid,  in  the  county 
^%d'  Ar     (  \     aforesaid,  Frandt  Daman,  of  RiHgwood,  in  the  county  aforesaid,  geotlemaa, 

difl  take,  kiU  tnd  destroy  with  a  net  several  (b)  ^h  ip  a  certain  part  ^f  cl|e 
river  Avon  which  ran  in  certain  inclosed  grounds  vnthin  the  said  manor,  beiiig 
private  property,  and  did  land  his  said  net,  with  the  said  6sh  therein,  upon 
a  certain  copyhold  garden  in  the  occupation  of  one  WWiam  Tuek,  widnn  the 
ff^  manor  aJt  S.  aforeiaid,  in  the  county  aforesaid ;  the  sfid  F.J).  bfMrii^  to 
acted  as  aforesaid  without  the  authority  of  the  said  A.  F.  and  without  and 
against  her  consent,  contrary  to  the  form  of  the  statute  in  that  case  made  and 
provided,  she  the  aaid  A,  F,  being  then  and  there  owjier  of  the  nid  pfit  «f 
t\)f  sa^d  riyer,  and  of  the  fishery  of  the  same,  and  the  i^d  F.  J),  not  then  apd 
there  having  any  just  right  or  claim  to  take,  kill,  carry  away,  or  destroy  any 
,  lish  in  that  part  of  the  said  river,  and  the  said  part  of  the  said  river  whiereio 
the  paid  ^  were  so  tai|^ep,  killed  and  destroyed,  by  the  s^id  F.  D,  %s  E^K>fe- 
said,  not  then  being  in  any  park  or  paddock*  or  in  any  garden,  orchard,  gr 
yard  adjoining  or  belonging  to  any  dwelling-house,  but  then  being  in  other 
inclosed  grounds  then  being  private  property  at  S,  aforesaid,  in  the  ooooty 
«jiiaiipsvd,  whe^Aj,  tnd  by  (Qtqi^  of  the  statute  in  that  quae  foad^  «i|d  prp- 
yided,  the  said  F,  P.  hath  forfeited  for  his  said  offence  the  9um  of  51.  to  the 
said  A.  F.  the  owner  of  the  fishery  aforesaid  :  (r)  Whereupon  the  said  Sir 
K.  F.  on  behalf4)f  the  said  A.  F.  lady  of  the  said  manor,  and  omer  4>f  ike 
^hery  aforesaid,  prayed  the  judgpie^t  q£  me  the  said  J.  J.  so  beiop  f)tqh 
justice  as  aforesakl,  in  the  premises,  and  that  the  said  F.  D.  might  be  forth- 

■  II  «   J  I  V'l'-   ■     I    '->!.     ■■^-■1    ■!  i-  J      in       ,  I  J  I     I   ■        .    I  ■■ .1  .       Ill    I.         ^ga^mawigipi^Hmf^ii^n^ 

(a)  If  the  fishery  vas  not  in  indnaed  ^tounds,  then  llie  proc^disgiiMMdd 
be  o^  t2  Car.  ^.  c.  %5,  s.  7. 

(h)  Here  the  number  and  description  of  the  fish  taken  should  buve  been 
stated,  as  «*  divers,  to  wit,  ten  perch,  ten  carp,**  &c.     Ante  149-  n./. 

(c)  \i  ^Qiild  here  ^mmm  ft  least  beep  seated,  that  the  infoanor  9Wotit  be- 
fore the  magistrate  Uiat  he  was  authorized  to  prosecute  by  the  own^  of  ^ 
fishery,  as  thus :  "  And  the  said  Sir  E.  F.  upon  hb  oath  aforesaid  furtJ^ 
i^eth  me  the  aaid  justice  to  understand  and  be  informed,  that  he  ^  sttd 
Sir  H.  F.  hath  been  and  is  duly  authoriced  by  the  said  A.  F,  th^  s^  1>V^r 
of  this  fishery,  and  at  her  instance  and  on  her  behalf,  to  inform  me  the  said 
justice  of  and  touching  and  concerning  the  sud  offence,  and  to  prosecute  the 
said  JP.  D.  for  such  ofience,  with  the  intent  to  recover  the  sum  of  5L  pursuant 
tp  tbj:  statute  w  that  paie  iwidc  9nd  provided,  fqr  49^$)^  ^  b^ifltf  of  the 
said  A,  F.    And  thereupon  the  said,"  &c. 
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with  apprehended  tnd  brought  before.  m«  to  answer  the  said  complftlnt:  1819* 

whereupon  afterwards,  to  wit  on  this  2d  day  of  February  instant,  being  by  ■ 

firtne  of  a  certain  warrant  for  that  purpose  issued  by  me  the  said  J.  J,  being       Tsi  Kiv« 
such  justice  as  aforesaid,  brought  befiore  us  /.  J.  heigamn  Bullock,  and  <W«*Rft 

Soaatd  Oapham,  whose  hands  and  seals  are  hereunto  subscribed  and  sel»  V4MAy« 

being  respectivdy  justices  of  our  said  lord  the  King  assigned  to  keep  the 
peace  of  our  said  liOrd  the  King  in  and  for  the  said  county,  and  also  to 
hear  and  determine  dirers  felonies*  tre^>as8es,  and  other  misdemeanouis, 
in  the  same  county  done  and  committed,  at  Ckristcktarch  in  the  said  county, 
to  answer  the  said  complaint  contained  in  the  said  inii)niiatioo,  and  havii^ 
heard  the  same  read,  and  the  said  Sir  H.  P.  being  also  present  beibre  us,  and 
coroplainii^  before  us  against  the  said  F.  D.  aforesaid  for  the  o0ence  afore- 
said, and  praying  that  he  may  be  convicted  thereof,  the  said  F.  D.  is  asked 
by  us  the  said  justices  if  he  can  say  any  thing  for  himself,  why  the  said 
F.  D.  should  not  be  convicted  of  the  premises  above  charged  upon  him  ia 
form  aforesaid,  to  which  the  said  F.  J),  saith  that  he  is  not  guilty  thereof. 
Nevertheless  on  the  said  2d  day  of  Fti>,  instant  at  Cknttckmth  aforesaid^  in 
the  ooooty  aforesaid,  J.  /£.  of  the  parish  of  Saplty  in  the  said  county,  servant 
to  the  said  Sir  H,  F.  a  credible  witness  in  this  behalf,  coraeth  before  us  th^ 
said  justices  in  hb  proper  person,  and  before  «s  the  said  justices^  to  wit.  op 
the  said  2d  day  of  Feb,  instant,  at  Ckriuchutch  afomaid,  in  l^e  county  afor»» 
said,  beiqg  duly  sworn  touching  the  premises  upon  Ibe  Holy  Gospels  of  God 
vpon  his  eorporal  oath,  to  him  the  said  J.  H,  then  and  there  administered 
by  US  the  aaid  justices,  we  the  said  justices  having  then  and  there  foU 
power  and  authority  to  administer  the  said  oath  to  the  said  J.  H.  depoieth» 
sweateth,  and  upon  his  oath  aforesaid  affirmeth  and  saith  in  the  presence  {a) 
of  the  said  F.  D,  at  SopUy  aforesaid,  in  the  county  aforesaid,  by  means  of  a 
certain  instnmeBt  called  a  net,  take,  kill,  and  destroy  the  fish  (6)  in  a  certain 
part  of  the  said  river  Avm  at  St^Uy  aforesaid,  in  the  county  aforesaid,  run- 
ning by  and  adjoining  ground  in  the  occupation  of  the  said  Wm»  Tuck,  being 
inclosed  ground  within  the  said  manor;  which  said  part  of  the  said  river  was 
not  then  nor  b  in  any  park  or  paddock,  or  hi  any  garden,  orchard,  or  ynrd 
adjoining  or  belonging  to  any  dwelling  house,  but  then  was  and  b  in  other 
inclosed  grounds  then  and  there  being  private  property,  at  Sophf  aforesaid, 
in  the  county  i^resaid ;  a»d  that  the  said  Axnfi  Fang  then  and  these  was 
and  still  b  the  true  and  lawful  owner  of  tlie  said  manor,  and  of  the  fishery 
of  the  said  part  of  the  said  river ;  (c)  and  thereupon  the  said  F.  P.  havinjg 


(a)  Here  add  •'and  hearing.'^ 

^)  Heve  tlie  dcscripCico  and  wuehot  of  the  Isk  oaglit  to  Imve  b«en  stated. 

(c)  Thb  foUowbg  statement  should  here  have  been  iaacited  i  ^  And  the 
ssid  Sir  H.  F.  acredible  witness  m  this  behalf,  on  the  snsdfd  dayaf  Mnuwi/ 
iHtaiit,atlH:.«fercnad,aboeometfabefoi«iistfaesaid  jostiees  in  hb  proper 
parson,  and  before  as  the  said  justices  bong  then  and  there  duly  twom 
touching  the  premises  upon  the  Holy  Gospels  of  God,  upon  his  corporal  osdi 
to  him  the  said  Sir  H.  F.  then  and  there  administered  by  us  the  said  justices, 
we  the  said  justices  having  then  and  there  full  power  and  authority  to  ad- 
minister the  said  oath  to  the  said  Sir  H.  F.  deposeth,  sweareth,  and  upon  hb 
oath  aforesaid  affirmeth  and  saith  in  the  presence  and  hcarmg  of  the  said 
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1819*  heard  the  said  evidence  so  given  against  him  as  aforesaid,  is  asked  by  us  the 

■  said  justices  if  he  can  say  or  prove  any  thing  in  answer  to  such  evidence,  or 

The  Kino        shew  why  he  should  not  be  convicted  of  the  offence  charged  upon  him  in 
^gahat  forni  aforesaid ;  and  because  the  said  F.  JD.  doth  not  nor  can  say  any  thing 

in  his  own  defence  touching  or  conceming  the  offence  so  charged  upon  him 
as  aforesaid,  or  shew  why  he  should  not  be  ccmvicted  of  the  same  oflenoe, 
although  he  the  said  F,  JD.  hath  called  before  us  one  witness,  that  is  to  say, 
Stephen  Pardy,  who  after  having  been  duly  sworn  can  say  nothing  touching 
the  matter  in  question  for  and  on  the  behalf  of  the  said  F.  D.  (a),  and  inso- 
much as  the  said  F.  D,  has  not  proved  or  alleged  that  he  had  the  authority 
or  consent  of  the  said  A.  F.  being  such  lady  of  the  manor  and  owner  of  the 
fishery  aforesaid,  nor  shewn  that  he  had  or  hath  any  just  right  or  claim 
whatever  so  to  do :  therefore  il  is  on  the  said  fd  day  of  Fdmuay  instant,  at, 
&c.  aforesaid,  by  us  the  said  justices  adjudged  upon  the  evidence  of 
the  said  J,  H.  a  credible  witness  as  aforesaid,  according  to  the  form  of 
the  statute  in  such  case  made  and  provided,  that  the  said  F.  D.  is 
guilty  of  the  offence  so  chai^d  upon  him  as  aforesaid,  and  that  be  the  said 
F.  D.  be,  and  he  is  hereby  convicted  by  us  the  said  justices  of  the  said  of- 
fence, according  to  the  statute  in  such  case  made  and  provided.  And  we 
the  said  justices  do  award  and  adjudge  that  for  the  offence  aforesaid  he  the 
said  F.  D.  (6)  hath  forfeited  the  sum  of  51.  of  lawful  money  of  Great  Britam 
to  the  said  A.  F.  the  owner  of  the  fishery  of  the  said  part  of  the  said  river, 
to  be  paid  as  the  statute  aforesaid  doth  direct  to  us  the  said  justices  for  the 
use  of  the  said  A.  F.  ao  being  owner  of  such  fishery  as  aforesaid.  Given 
under  our  hands  and  seals,  at,  &c.  aforesaid,  this  td  day  of  Febnuay  iu 
the  year  of  our  Lord  1818  aforesaid. 

J.  J,      (L.  S.) 
B.  B.     (L.  S.) 
5.  C.      (L.  S.) 


F.  J),  that  the  said  fishing  and  offence  were  done  and  committed  without  the 
consent  of  the  said  Arme  Fane,  contrary  to  the  statute  in  such  case  made  and 
provided  ;  and  that  he  the  said  Sir  H,  F.  hath  been  and  still  is  duly  autho- 
rized by  the  said  Atme  Fane,  the  said  owner  of  the  said  fishery,  and  at  her 
instance  and  on  her  behalf,  to  inform  us  the  said  justices  of  and  touching  and 
concerning  the  said  offence,  and  to  prosecute  the  said  F.  D.  for  the  same, 
with  the  intent  to  recover  the  sum  of  5/.  pursuant  to  the  statute  m  that  case 
made  and  provided,  for  the  use  and  on  the  belialf  of  the  said  A.  F.** 

(a)  It  should  have  been  stated  more  explicitly,  either  that  he  said  nothing 
relating  to  the  charge ;  or  the  particular  evidence  given  by  him  should  have 
been  set  forth.    See  ante  150,  in  notes. 

(6)  If  several  (lefendants  are  convicted  for  one  joint  offence,  here  say, 
"  they  the  said  A,  B.  C.  D,  and  £.  F.  have  each  of  them  forfeited  for  their 
said  offence  the  sum  of  St.**  &c. 
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Brown  against  Davis.  Momiay, 

TTUTCHINS ON  moved  for  a  rule  to  shew  cause  why  in  aniiBd«Titto 
the  bail  bond  in  this  case  should  not  be  delivered  up  third%noaitif 
to  be  cancelled  on  three  grounds.  1.  That  the  aflSdaTit  to  IJ^fJ'tSfS  f 
hold  to  bail  was  made  by  a  deponent  without  describing  the  agent  or  at- 
himselfto  be  the  agent  or  attorney  of  the  plaintiff;  piainSff ;  nor  is 
e.  That  the  affidavit  did  not  sufficiently  negative  the  ^^I^^L^ 


tender  of  Bank  of  Englanth^iotes ;  and  3.  That  a  former  *»▼«  *•>«  ^ider 

oi  Bank  of  Ett^^ 

action  had  been  brought  and  compromised,  but  renewed  laid  notes,  if 
by  the  present  proceedings  for  the  same  cause  of  action.  SSertcdlfroni 

the  aifidaWt  to 
shew  that  there 

Best  J.  If  the  defendant  is  not  justly  and  truly  in-  was  no  tender. 

WhMK  th#  fiffVt 

debted  to  the  plaintiff  according  to  the  affidavit,  the  actkn  b  com* 

proniied  and 
a  second  is  brought  for  the  same  caose,  the  Court  will  not  set  aside  the  hail  b^nd  nnleM  the 
proceedings  appear  to  be  Texatious.  (a)      ' 


(a)  See  King  t.  Lord  Turner,  ante  58,  and  Bland  ▼.  Drake,  post  165.  The 
incaotion  of  a  deponent  in  swearing  to  facts  which  it  does  not  appear  he 
coold  know,  constitutes  no  objection  to  the  affidavit  to  hold  to  bail,  PoUeri 
▼.  De  Stnaa,  4  ToumU.  154.  Andioid  w.  Morgan,  id.  S31.  The  43  G.  3.  c.18. 
s.  t,  does  not  cure  the  total  omission  in  the  affidavit  of  a  negative  of  tender  of 
bonk  notes.  Wood  v.  Jenkins,  2  SmUh,  156.  Tidd,  193 ;  but  it  cares  defecU  in  the 
danse  of  the  affidavit  nhich  negatives  the  tender,  unless  it  be  sworn  bj  defend- 
ant that  no  tender  was  made,  7  Taunt,  407  ante  58.  B^  Bale  Mich,  15  Cor.  t, 
reg.  2,  "  It  is  ordered,  that  il'a  defendant  shall  be  lawfully  deUvered  from  an 
arrest  upon  anj  process,  the  same  defendant  shall  not  be  again  arrested  at  the 
same  time  by  virtue  of  any  process  at  the  suit  of  the  same  plaintiff;  and  if 
any  attorney  or  plaintiff  shall  offend  in  the  premises,  the  name  of  such  attor- 
ney so  offending  shall  be  struck  off  the  roll ;  and  further  as  well  the  said 
attorney  as  the  plaintiff  in  the  sud  process  named  shall  be  respectively  pu- 
nished as  to  the  Court  shall  seem  just."  Discontinuance  of  an  action  is  not 
complete  so  as  to  entitle  the  plaintiff  to  arrest  the  defendant  upon  a  fresh 
writ,  until  the  plaintiff  has  taxed  his  costs.  Molting  v.  Buehhdts,  3  M.  4*  S. 
153;  and  see  Corttor^^  v.  Keely,  7  TomA,  192,  where  a  defendant  on  being 
arrested,  gave  the  plaintiff  a  draft  for  part  of  the  demand,  and  agreed  to 
settle  the  remainder  in  a  few  days ;  on  which  the  defendant  was  discharged, 
but  afterwards,  on  the  drafk  being  dishonoured,  the  plai^ff  again  arrested 
the  defendant  on  the  same  affidavit,  and  the  second  arrest  was  held  regular. 
Pw^ard  V.  Maneea,  6  T.  K  52.  Vide  /m<ay  v.  EXk^en,  3  £«<,  309.  7W, 
6  cd.  176  to  179. 

M 


CASEB  w  HlhAHY  TE&M 

deponent  is  liable  to  an  indictment  for  perjury;  and 
therefore  it  is  not  necessary  for  him  to  describe  himself 
as  agent  of  the  plaiaiiff.  With  respect  to  the  second 
objection,  if  there  is  any  thing  about  the  tender  of  Bank 
of  England  netes^,  that  will  do  without  exfxessly  Aega- 
tiviog  it$  and  as  to  the  third  olyection,  as  the  anrast 
dof^  not  apjpear  to  be  mcdicious,  I  think  the  bail  bond 
Ci9Daot  he  9.et  Mmde  on  that  ground. 

Rule  refused. 


eiMiaiMit^UMMi 


poMessiouifl 
mtofficicnt, 
bectofle  the 
affidavit  does 
not  state  that 
they  an  the  ta» 
nants  fai  posses- 
sioii.(a) 


Diac  on  the  .detme  ^jTPauj:  against  Hmt^T. 

f^NPAlj  monred  ior  ju(%oa«at  against  the  casual 

'f^eCjt^  on  {^  affidavit  stating  that  the  notice  of 

declaration  was  directed  to  Mrs.  and  Miss  Smith,  joint 

executrixes  of  the  late  tenaot'in  possession;  but  ^he  affi- 

.davitdidnQt  state  that  they  were  tenants  in  possession. 


Htsr  J.  sfitid  this  was  not  -snfficient. 


Bule  refused. 


r(4)  S)^4m>  flThefOowernom of  tiie  HimiitalofSc.  Maacgta^,  WtttmmsUr, 
■w,  ^i$c,  1  Mwar  JL1&  A'Botioe  at  the  foot  of  a  declaration  in  qje^tmeot  4^- 
ffiieditpttbe^Aor  ofiap  enipcj  boiise»  addressed  *'  To  the  personal  represen- 
tatives** of -the.  deeeaatd  taoaot^penefally,  was  held  insufficient,  m^,  if  there 
ripd  becn-iqpmseiitatiTCs  who  had  taken  .possession,  they  shoald  bare  been 
'WA^iinmad  t^  uame;  if  not,  the  lessor  of  the  plaintifis  shoald  haTc.proceeded, 
-as'in  -tbecDase  ^f  a  fiicaut  possession.  Per  Curiam,  There  is  no  donbt  but 
'.ti|at4heaffiu^a'<)opy  of  the  declafation  on  the  door  of  the  premises  was 
•aafi^ieiit,  butthe  difficulty  arises  on  the  Act,  whether  the  notice  was  pn>- 
j^yioddras^ed.  li  is  directed  to -the. personal  representative  or  representa- 
'li^«s.of  the  deceased >gencnd\y.  If  he  had  a  n^presentatiTe  who  had  taken 
<papaB|SMm,«iuoh.  mpreseatetiie  should  have  been  addressed  by  name ;  if  there 
■fsefe^aotpewwuKBfpsesentatBTOSytthe'ieyor  of  the  .plaintiif  should  have  pio* 
ic«a4ed*as>iii  the«faieof  a  vKant,posiesaion. 
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Ejt  parte  Anonymous.  Mmuum, 

Ftb.  801. 

/^URNEY  applied  to  readmit  two  attorneys  of  this  wbereu  «t* 

Court  without  givingaTerm's  notice^and  he  ground-  ^JJ^^^^iJ^ 
ed  his  motion  on  an  affidavit  which  stated  that  these  cen-  »^''  *»•»  wtifi- 
tlemen  had  for  a  great  many  years  regularly  taken  out  through  the  ia- 
their  certificate^  but  for  the  current  year  they  had  re-  clerTwhoiaf 
ceived  a  notice  from  the  Stamp  Office  that  the  duty  was  J^^'J^^^' 

not  paid.     On  inquiring  into  the  cause  of  thb  notice,  certificate  k- 

oeweQi  toe 

they  discovered  that  one  of  their  clerks,  who  had  been  Court  wUi  ned- 

in  the  habit  of  paying  the  duty,  had  neglected  to  do  so  S^jMalSn^ 

for  the  current  year  through  inadvertence.     In  support  notice,  (a) 
of  his  application  he  cited  ex  parte  Winter  {b). 

Best  J.  inquired  of  the  Master,  as  to  the  practice, 
who  said  that  the  usual  practice  was  to  give  a  Term's 
notice ;  but  his  Lordship,  on  the  authority  of  the  case 
referred  to^  granted  the  application. 


(a)  The  Court  will  not  dispense  with  the  necessity  of  a  Terai'i  notice,  <m 
mdoussiont  oo  the  j^roiiDd  of  pecuniary  embarrassments  and  ilhiess,  nnlesa 
the  attorney  has  discontinued  practising  during  the  interval  £x  parte 
AjQonjmotts,  1 1th  FAnutnff  post  907.  But  where  the  certificate  of  an  attorney 
in  the  country  had  been  omitted  to  be  taken  out  through  the  inadvertence  of 
the  agent  in  town,  the  attorney  was  readmitted  without  a  Tern's  aotioa.  Ex 
pute  Dart,  l  fiora.  ^  Aid.  187.  The  Court  nid,  that  there  was  not  any 
rule  of  Court  requiring  the  notice,  but  the  Term  wu  usaaliy  annexed  to 
appUcatioDs  of  tliis  kind.  The  role  requiring  a  Term's  aotioe  qb  onigMial 
admission  is  the  R.  T.  31  Geo.  3.  4  T.  R.  37f.  and  see  JR.  7.  350w.  S. 
K.  B.  5  T.  R.  368.  In  TidtPi  Practice,  6  ed.  80.  it  is  sud,  that  in  a  late  in- 
stance the  Court  required  the  like  notice  to  be  stuck  up  and  entered  as  upon 
•n  origiiiBl  admission.    Ex  parte  yaughan,  E,  45  Geo,  3.  K.  B. 

(6)  1  Bam,  8f  Aid.  190. 
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Monday.  Thc  KiNG  agoiflSt  tkc  JUSTICES  of 

Feb.  8th. 


Where  thcCourt    /n^^3/PB£I<L  moved  For  a  mandamus  Commanding  the 

of  Quarter  Ses-      |^  .  ° 

sions  confirmed  defendants  to  enter  contmuances  on  an  appeal  against 

an  order  of  two  ,  ji^'^-x*^'  i_*i_ 

Justices  for  s*op-  ^n  order  made  by  two  justices  tor  stopping  up  a  high- 
pmg  up  a  nigh-    yj^y^    The  appeal  came  on  to  be  heard  at  the  last  Qaar- 

way  without  •'  ^  ■  * 

proof  that  the      ter  Sessions,  and  the  order  was  confirmed.     It  appeared, 

order  was  pre-  i_    ^     i_  .  i      •       •        v  • 

vtousiy  made  at  however,  that  there  was  some  irregularity  in  this  pro- 

sion^and  amip-  needing,  inasmuch  as  the  order  could  not  be  confirmed, 

pliMtion  being  unless  upou  proof  that  the  order  for  stopping  up  the 

Court  for  a  man-  highway  was  made  at  a  Special  Sessions.    This  was 

damus  to  enter  j*         ^     a^-i  .i       -.         r  i      •!    j 

continuances;      neccssary,  according  to  the  authonty  of  a  case  decided 
^cW  that  the      j^^  j^^  Michaelmas  Term,  where  there  was  no  such  evi- 

Court  would  not  ' 

interfere  where     dcncc ;  but,  ou  the  Contrary,  it  appeared  that  the  order 

the  Sts  ions  had  .  i      i  -    i^  ,  o         -   i 

already  decided   for  shutting  up  the  highway  was  not  made  at  a  Special 

upon  a  point  o 

p^uliarly^ithin  Sessions. 

their  jurisdic- 
tion. Ifl)  1       .  fn  • 

Per  Curiam,  The  Sessions  appear  to  have  decided 
that  point,  aAd  we  cannot  interfere  where  the  Court  of 
Quarter  Sessions  have  decided  a  point  peculiarly  under 
their  cognizance. 

Rule  refused. 


(d)  The  55  Geo.  3.  c.  68.  which  gives  the  appeal  to  the  Quarter  Sessions, 
provides  that  if  no  such  appeal  be  made,  or  being  made,  such  order  and  pro- 
ceedings shall  be  confirmed  by  the  said  Court,  the  said  indotaret  aiaj  be 
made  and  the  said  ways  stopped,  and  the  proceedings  thereupon  shall  be 
binding  and  conclusive  to  all  persons  whomsoever. 
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Bland  against  Drake.  Tuaday. 

Feb.  9lh. 

f^H ITT Y  on  a  former  day  moved  for  a  rule  to  shew   in  an  affidavit  to 

cause  why  the  defendant  in  this  case  should  not  be   made  byUie 
discharged  out  of  custody  on  filing  common  bail,  and   ^,he"''ujn^ff^°*' 
why  the  plaintifTs  attorney  should  not  pay  the  costs  of  himself  being 
the  bailable  process,  and  also  pay  the  costs  of  this  ap-    on  a  judgment 
plication.   He  grounded  his  motion  on  two  objections  to  {j^^^  swom  "0 
the  affidavit  to  hold  to  bail,  and  on  an  affidavit  that  the  ^^  sabscquent 

I  •     •  /Y«  1^1  rm         rr.  t      .  <     i  i  Statement  that 

plaintin  was  a  transported  felon.  The  affidavit  to  hold  to  the  judgment  ii 
bail  was  defective,  because  it  was  sworn  by  an  agent  of  the  ^j^j  ^^ndvinui^ 
plaintiff,  who  only  deposed  as  to  his  belief  that  the  mo-   ^**fi«<l»  ««*»/«- 

•^  '  .  .  .  potient  verily  fce- 

Dcy  was  due  ;  and  2d,  it  was  not  entitled  in  Court,  nor  ^««,wiiinotvi- 
swom  before  a  Judge  of  the  Court.  As  to  the  first  vit  not  enthild*' 
objection,  the  affidavit  to  hold  to  bail  was  thus,  "  Wil-  Z^Il^f'''^'^''^ 

J  '  '  purporting  at 

Uam  Yaiman,  of,  8cc.  gent,  the  attorney  specially  ap-   jhcfootto  have 
pointed  by  and  agent  of  William  Bland  now  residing  in  fore  j.  y.  de. 
the  town  of  Sidney  in  the  territory  of  New  South  Wales,   ^^2c^\"rAn 
sargeon,  maketh  oath  and  saith.  That  Richard  Drake  *S|IfJ^?^"*^^* 
is  justly  and  truly  indebted  unto  the  said  William  Bland  transported  fe- 
in  the  sum  of  2037/.  13*.  upon  and  by  virtue  of  ajudg-  read  in  answer 
mcntof  the  Supreme  Court  of  Judicature  in  and  for  the  holTtoIlT''*"* 
territory  of  New  South  Wales  aforesaid,  recovered  by  the 
mA  William  Bland  aghmst  the  said  Richard  Drake  in  the 
fourth  Term  A*0.  1817,  which  said  judgment  is  still  in 
force  unpaid  and  unsatisfied  as  this  deponent  verily  be* 
lievts.^    The  affidavit  then  negatived  any  tender  in 
Bank  of  England  notes  according  to  the  belief  of  the 
deponent.     This  affidavit,  it  was  contended,  was  insuffi- 
cient to  hold  the  defendant  to  bail,  because  swearing  by 
an  agent  as  to  the  belief  that  the  debt  is  due,  was  held 
by  a  great  number  of  authorities  to  be  insufficient.  In 
Rios  V.  Belifante  {a)  the  affidavit  to  hold  to  special  bail 
was  made  by  a  merchant  in  London  swearing  that  the 

(a)  2  Stra.  1209. 
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Bland 

agahut 

Draxs. 


18 19.  defendant  owed  the  plaintiff  270/.  as  appeared  by  an 
affidavit  made  by  the  plaintiff  in  Jfnsterdam,vfhich  the 
deponent  believed  to  be  true,  and  the  Court  said  ^'  there 
can  only  be  common  bail^  for  the  oath  abroad  is  no 
ground  for  our  process,  and  then  there  is  nothing  bat 
the  belief  of  a  third  person,  which  is  not  sufficient.'*  In 
the  case  of  Claphamson  v.  Bomman  (a)  the  plaintiff's 
bookkeeper  swore  that  the  defendant  was  indebted  to 
the  plaintiff  in  3400/.  for  money  had  and  received  by 
the  defendant  to  the  use  of  the  plaintiff,  as  this  depo- 
nent verily  believesj  and  the  Court  held  it  not  sufficient 
to  hold  the  defendant  to  special  bail.  And  in  the  case  of 
Van  MoruU  v.  Julian  {b)  the  plaintiff  being  a  merchant 
at  AmUerdom^  and  the  defendent  residing  in  London^ 
indebted  to  him  in  a  large  sum  of  money,  the  plaintiff 
made  oath  of  his  debt  before  a  Burgomaster  in  Holland^ 
who  certified  an  account  thereof  to  the  plaintiff's  agent 
here,  who  made  an  affidavit  that  he  believed  the  said  oath, 
and  account  current  to  be  true,  and  thereupon  sued  out 
a  writ  and  held  the  defendant  to  special  bail ;  but  the 
Court  held  this  insufficient,  on  a  variety  of  authorities, 
and  therefore  discharged  the  defendant  on  common  bail- 
The  affidavit  in  the  present  case  was  not  such  a  posi- 
tive affidavit  of  the  plaintiff's  cause  of  action  which  the 
statute  \%  Geo.  1.  e.  29  required,  and  therefore  on  the 
Mithority  of  this  act,  as  well  as  on  the  cases  above  re- 
ferred to,  this  affidavit  was  insufficient  to  hold  the  de- 
fendant to  special  bail.  As  to  the  second  point,  it 
appeared  that  the  affidavit  was  not  entitled  in  any  Court, 
but  at  the  foot  of  it  purported  to  be  ''  Sworn  at  the 
Filacer's  Office,  Pump  Court,  Temple,  this  gth  day  of 
December  1818,  before  John  Yates,  deputy  Filacer." 
This,  it  was  contended,  was  irregular,  according  to  seve- 
ral authorities. (c)     It  was  also  submitted,  that  as  it  was 

(a)  t  Stra.  1226.  (b)  t  WiU,  231. 

(c)  Morlof  ▼.  Pollard,  SM,ifS,  157.    15  Eat,  183.     1  Bot,  f  JSiL  f71. 
and  md  6tb  ed.  183. 
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positiyely  sworn  that  the  plaintiff  hiaMelf  wa*  a  OM^        l#l^. 

▼ioted  felon,  he  coi^  not.  aeeording  to  tka  recent  deci-         """^ 

sion  in  Bulloih'i  case,  sustain  the  action,  nor  wait  He         <^j» 

competent  to  swear  to  the  debt,   Tidd^$  Pra€*  6  id. 

181,  note  i/;  and  that  as  the  agent  who  swqre  to  the 

debt  must  derive  his  information  from  suoh  party,  the 

rale  referred  to  was  applicable  to  this  case;  and  though 

in  general  a  contradictory  affidavit  Cannot  be  received, 

it  is  otherwise  where  the  affidavit  to  hold  to  bail  has 

been  niade  by  a  penoo  convicted  of  feloiiy.««-!iVd^s 

PrM.  6  $d.  196. 

Best  J.  before  whom  this  motion  was  first  m^At, 
said^  This  case  of  Fan  Marall  v.  Jtdian  can  hardly  be  cdft* 
sidered  as  an  authority  at  this  time  of  day,  for  if  thai  eaM 
be  law,  merchants  abroad  would  be  in  a  dreadful  sitoa- 
tion«  I  think  I  may  positively  say  that  that  case  is 
now  of  no  authority.  I  should  be  glad  to  knoWj  if  this 
affidavit  is  not  sufficient,  how  can  a  better  affidavit  be 
framed  by  a  person  residing  here  as  the  agent  of  ano* 
ther  abroad.  I  think  that  if  an  agent  io  Englamd 
swears  that  he  believes  the  debt  to  be  due,  that  is  the 
highest  evidence  you  can  have  of  the  existence  of  tlie 
debt*  I  think  the  depon^it  in  this  case  swears  as  poai* 
tively  as  under  the  circumstances  of  the  case  he  can 
swear,  and  I  think  it  would  be  a  mischievous  doctnae 
to  lay  down  that  such  an  affidavit  is  not  sufficient.  The 
other  cases  which  have  been  cited  I  do  not  think  help 
the  case  at  all.  With  respect  to  the  Mecmd  objection^  I 
understand  that  that  was  taken  before  my  Brother 
Bayley  at  chambers,  and  that  he  was  of  opinion  that 
it  was  not  tenable,  because  the  Court  will  take  judioial 
notice  of  the  Filacer  as  one  of  its  officers..  The  case  of 
The  King  v.  Hare,  (a)  seems  to  give  some  colour  to  the 
objection ;  but  I  will  mention  the  case  to  my  Brother 

— — — - — ' 1 — '  '    ■■■'  ■.  •■    J.   jft 

(«)  lSl«i.if9. 
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1819*  BayUtff  and  if  he  thinks  there  is  any  thing  in  it,  the 
defendant  will  have  the  benefit  of  it.  As  to  the  other 
objection,  I  think  there  is  no  weight  in  it.  The  affi- 
davit was  not  made  bj  the  supposed  felon,  but  bj  a 
party  competent  to  swear,  and  who  bad  sworn  posi- 
tively, and  therefore  the  contradictory  affidavit  could 
be  received.  But  if  the  defendant  had  any  defence  on 
the  ground  alluded  to,  he  must  plead  it. 

Chitty  now  mentioned  the  case  again,  and  sub- 
mitted that  the  12  Geo.  1.  c.  29,  requires  a  positive  affi- 
davit of  the  debt,  and  admitting  that  an  agent  of  a 
party  abroad  may  swear  to  belief,  yet  before  the  defen- 
dant can  be  held  to  bail  on  such  affidavit,  a  Judge's 
order  must  be  obtained  ;  and  in  addition  to  the  autho- 
rities already  referred  to,  he  cited  a  manuscript  case 
of  Jlleti  V.  Barry,  (a)  argued  by  Tindal  for  the  plain- 


(a)  Ukhaelmat  Term  1 815,  MS.  of  a  gentlemui  at  the  bar.  The  uiRdwlt  in 
that  case  was  twoni  11  Jubf  ISld,  at  the  Bill  of  Middiaex  office,  aud  "  the 
deponent  W,  R.  of  &c.  swore  that  he  had  lately  received  from  his  correspond- 
eut  J.  D.  of  PkUad£iphia  in  Ameriea,  a  letter  dated  the  Sfd  of  Mmf  last,  in- 
closing two  promissory  notes,  one  of  them  bearing  date,  &c.  whereby  £.  B. 
promised  to  pay  twelve  months  after  date  to  the  order  of  F.  C.  S,  6500  dol- 
lars 87  cents,  which  bill  appears  to  be  indorsed  by  the  said  F.  C,  S. ;  and 
the  other  of  the  said  notes  bearing  date,  &c.  whereby  the  said  £.  B.  pro- 
mised to  pay  twelve  months  kfter  date  to  the  order  of  the  same  F.  C.  S.  1S66  ] 
dollai^  ai'.d  79  cents.    And  this  deponent  saith  that  the  said  letter  contained 
an  affidavit  purporting  to  be  sworn  by  the  said  /.  A.  at  Philadelplua  on  the 
S9d  of  Majf  1815,  whereby  the  said  /.  A.  on  his  oath  said  that  the  said  £.  B. 
was  indebted  to  him  in  the  sum  of  9503  dolUirs  and  37  cents,  including  a 
calculation  of  interest  up  to  the  20th  day  of  June  then  next  and  now  past;  and 
which  sum  appears  to  have  been  calculated  as  beuig  due  upon  the  said  notes. 
And  this  deponent  saith  he  believeth  the  sum  of  9503  dollars  is  of  the  value 
of  4300/.  and  upwards,  sterling  money  of  Efigland.    And  thu  deponent  beUeva 
that  the  mUL  £.  B.  ti  Juathf  and  truly  mdeUed  to  the  taid  J.  A»  in  the  mm  cf 
23001.  tterling,  for  prindpal  and  interett  upon  the  taid  notes.     And  this  de- 
ponent saith  that  the  said  £.  B.  hath  not  tendered  or  offered  to  pay  to  this 
deponent  the  said  sum  of  93001.  in  any  note  or  notes  of  the  Governor  aiKl 
Company  of  the  Bank  of  England,  and  he  believes  the  said  £.  B.  hath  not 
offered  to  pay  the  same  in  any  such  note  or  notes  to  any  other  person  or  per- 
sons. (Signed)  W,  R,"    Bamewell  and  Spankey  moved  to  make  arnle  ahao- 
lute,  oo  the  ground  that  this  affidafit  of  debt  without  a  Judge's  order  wa« 


IN  THE  Fifty-ninth  Year  of  GEORGE  III.  1^ 

tiff,  Bantewett  and  Spankejf  for  the  defendant,  where        ]8)9« 

the  defendant  was  discharged  by  Dampier  J.  upon  a        ~ 

similar  affidavit,  on  the  ground  that  no  Judge's  order        agamu 
had  been  obtained.     He  submitted  that  the  words  ^'  as  ^^^*' 

tliis  deponent  verily  believes/'  applied  to  the  whole  of  the 
antecedent  part  of  the  affidavit,  inasmuch  as  it  would 
be  unnecessary  to  qualify  the  swearing  to  the  judgment 
being  in  force  and  unsatisfied,  if  the  deponent  meant 
in  the  first  part  of  the  affidavit  to  swear  positively  that 
the  defendant  was  still  indebted.  The  words,  as  to 
belief,  must  therefore  be  construed  to  qualify  the  whole 
affidavit,  which  was  consequently  defective. 

Abbott  C.  J.  There  is  no  doubt  that  such  an 
affidavit  as  that  in  the  case  referred  to  of  Allen  v.  Barry, 
without  a  Judge's  order  would  not  be  sufficient;  but  the 
affidavit  in  this  case  is  perfectly  different  from  the  one 
in  the  case  referred  to,  because  here  there  is  a  positive 
averment  that  ihedefendant  isjustlyand  truly  indebted  to 
the  plaintiff,  on  a  judgment  recovered  in  the  Colony  of 
New  South  Wales.  The  words  "  which  judgment  re- 
mains in  force  unpaid  and  unsatisfied,"  form  a  new 
sentence,  which  is  not  connected  with  the  previous 
positive  averment  that  the  money  is  due.  I  think  there 
is  nothing  in  the  objection,  because  it  is  impossible  for 
the  deponent  to  swear  in  any  other  manner.  The 
cases  referred  to  in  Wilson  and  Strange  are  not  to  be 
considered  as  authorities  upon  this  point. 

HoLROYD  J.  Swearing  to  belief  merely  will  not 
do ;  but  here  it  is  sworn  in  positive  terms  that  the  debt 


imaffident,  and  cited  tlie  above  case  in  WiUon  if  Strange.  AAer  hearinf( 
Tmdal  contra,  Mr.  J.  Dampier  said  **  This  affidavit  upon  a  prodactjoo  of  tlie 
documents  referred  to  might  have  been  sufficient  to  have  induced  a  Judge 
to  n~^e  an  order  for  holding  the  defendant  to  bail.  Indey  v.  Elle$fett,  2  Emt. 
467.  Bat  clearly  without  such  an  order  the  proceeding  %vas  irregular,  and 
therefore  the  rule  must  be  inade  absolute.'* 
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id  subsisting.    The  party  takes  upon  himself  positivdj 
to  swear  that  the  money  is  still  due. 

BssT  J.  said,  that  sinee  the  case  was  before  him,  be 
bad  looked  into  the  authorities  in  order  to  satisfy  bin- 
self  that  his  opinion  was  well  founded,  and  be  had  seen 
the  cases  of  Munroe  ▼.  SpinkSf  (a)  and  Cretswell 
▼.  Lovel(b),  which  were  decisive  authorities  upon  the 
subject. 

Chiiiy  did  not  press  the  other  point,  as  be  uoder^ 
stood  it  bad  been  overruled  at  chambers. 

Rule  refused. 

(a)  8  r.  R.  384. 

(6)  8  r.  R.  418.  In  this  case  the  Court  said,  that  though  affidavits  to  hold 
to  bail  roust  in  general  be  positire,  jet  the  Courts,  from  the  neceiutj  of  tke 
thn^  bare  relaxed  the  rule  in  the  instances  of  assignees  of  bankrupts  aad 
executors,  who  are  only  required  to  swear  to  the  best  of  their  belief.  The 
Court  however  did  not  say  that  those  exceptions  were  the  ne  plut  ultra,  but, 
being  founded  upon  principle,  other  cases  standing  in  jmi  ntione,  and 
nequiring  the  same  relaxation  of  the  general  rule,  must  be  governed  by  th« 
same  principle. 


Read  against  For£« 

f^MYN  moved  for  a  rule  to  shew  cause  why  the  ser^ 

vice  of  an  attachment  against  the  defendant,  for  not 

performing  an  award,  might  not  be  deemed  good  BeT" 

ney  shall  be  suf- 
ficient, although  it  be  sworn  that  repeated  attempts  have  been  made  to  serve  defendant  per- 
sonally  with  a  copy  of  the  awaid,  but  he  was  not  to  be  tocnd ;  and  although  it  is  suggested  that 
defendant  keeps  out  of  the  way  to  avoid  being  served,  (a) 


Tuesday, 
Feb,  9th. 

Court  will  not 
grant  a  rule  tliat 
service  of  at- 
tachment on  de- 
fendant's attor- 


(a)  Blander  v.  Penleage,  6  TmmU  813.  The  Court  will  not  infer  that  an 
award  has  come  to  the  actual  possession  of  a  party,  in  order  to  ground  an 
attachment.  Per  Cvriam,  Since  there  is  no  evidence  of  an  acknowledg- 
ment by  the  defendant  that  the  award  had  come  to  liis  hands^  we  cannot 
even  from  these  strong  facts  infer  it  for  the  purpose  of  placing  him  iu  con- 
tempt.— And  in  order  to  support  an  attachment,  plaintiff  must  shew  that  he 
has  demanded  what  was  due  to  him,  and  if  he  has  demanded  more  than  wea 
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vice  by  serving  it  upon  the  defendant's  attorney.  He  1819. 
produced  an  affidavit,  from  which  it  appeared  that  re- 
peated attempts  had  been  made  personally  to  serve  the 
defendant  with  a  copy  of  the  award,  but  that  be  was 
never  to  be  found  at  his  house ;  and  therefore  it  was  in« 
sistedy  that  there  was  strong  reason  to  believe  the  defen- 
dant kept  out  of  the  way  for  the  purpose  of  avoiding 
service,  in  order  to  throw  the  plaintiff  over  the  Term  ; 
bat  the  affidavit  did  not  set  forth  sufficient  matter  to 
establish  that  fact ;  and  therefore 

The  Court  said,  it  would  be  a  dangerous  precedent 
to  establish  in  cases  of  attachment,  if  this  rule  were  to 
be  granted  upon  such  an  affidavit. 

Rule  refused. 

doe,  he  cannot  have  an  attachment  for  non-corapliance.  Strait  t.  B^gnt, 
7  Taunt.  S19;  ^  Manh,  524  j  Tidd,  6th  ed.  88t ;  Imp,  K.  B.  8th  ed. 
74t,  S. 


MuNROE  against  Howe.  Tuadmf/ 

°  n*.  9th. 

PLATT,  on  a  former  day,  obtained  a  rule,  calling  An  omission 
'••'«  '  •        -in  the  ac  eti  om 


upon  the  plaintiff  to  shew  cause  why  the  bail  bond   JJIirtofthe 


bill 


in  this  case  should  not  be  delivered  up  to  be  cancelled,  ^I^^^^^^j^*  of 

*  ^  '  the  cause  of  ac- 

and   why  the  defendant  should  not  be  discharged  on  tion  for  which 

,.,  .  i/»  'ii'i  !_•  the  defendant  is 

common  bail  mstcad  ot  special  bail,  on  an  objection  to  arrested  on  baii- 

the  ae  etiam  part  of  the  bill  of  Middlesex,  on  which  the  tn'^^^i;;,^^^ 

defendant  had  been  arrested,  inasmuch  as  it  did  not  set  cannot  beholden 

.        .  to  special  buil 

forth  the  true  cause  of  action  in  pursuance  of  13  Car,  2.  thereon.(<T) 
St.  d.  c.  2.    The  defendant  was  arrested  on  a  bill  of 


(a)  Id  making  the  arrest,  the  ae  Hiam  part  of  the  writ  is  to  be  regarded, 
and  if  the  writ  begin  as  against  two  defendants,  and  tlie  ae  etiam  be  only 
agnnst  one,  that  one  only  can  be  arrested,  and  the  plaintiff  may  declare 
agMiitt  him  alone.    KervaU  w,  J<imett  and  another,  T  Taunt,  4A(I. 


172 
1819. 

MVVBOI 

ogtomt 
Howe. 
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Middlesex  for  the  sam  of  300/.  the  amount  of  a  bill  of 
exchange  of  which  be  was  acceptor,  but  the  bill  simply 
stated  the  sum  of  300/.  without  going  on  to  state  that 
the  money  was  due  on  promises ;  and  he  relied  upon  the 
express  words  of  the  above-mentioned  statute,  which 
provides  that  no  person  arrested  upon  any  bailable  pro- 
cess, wherein  the  true  cause  of  action  was  not  particu- 
larly expressed,  should  be  compelled  to  give  security 
for  his  appearance  in  any  sum  exceeding  40/.  In  con- 
sequence of  this  act,  and  in  order  to  preserve  the  juris- 
diction of  civil  causes  to  B*  R.  to  the  same  extent  as 
before,  the  ac  etiam  clause  was  invented,  in  which  the 
true  cause  of  action  is  expressed,  in  addition  to  the  ge- 
neral complaint  of  trespass,  which  gives  the  Court  juris- 
diction. Much  of  the  practice  of  the  Court  depended 
upon  positive  rules  rather  than  on  general  reasoning. 
If  this  rule  were  not  to  obtain,  the  whole  of  the  ac  etiam 
clause  might  be  omitted  in  the  bill.  It  ought,  how- 
ever, to  appear  on  the  face  of  the  bill  itself,  whether  or 
not  it  be  bailable  process.  The  indorsement  was  only 
to  ascertain  the  amount,  and  had  reference  to  the  con- 
tents of  the  bill.     He  referred  to  Davison  v.  Frost  (a)  in 


(ay  2  Eatt  505.  In  that  case  an  omission  in  the  ac  ttiam  |>ait  of  the  writ 
of  the  sura  for  which  the  defendant  was  arrested  was  held  irregular,  and  the 
defendant  was  disdiarged  on  filing  common  bail.  By  rule  Hil.  t  Geo.  9,  it 
was  ordered,  that  where  any  defendant  shall  be  arrested  by  virtue  of  any 
process  issuing  oat  of  this  Court,  in  which  the  cause  of  action  shall  be  spe- 
cially specified  and  expressed,  or  a  copy  of  such  process  shall  be  delivered  to 
any  defendant  according  to  the  form  of  the  statute  in  such  case  lately  made 
and  provided,  and  the  plaintiff  thereupon  shall  declare,  the  defendant  in  such 
case  shall  not  have  liberty  of  imparling  without  leave  of  the  Court  in  that 
behalf  first  granted,  but  shall  plead  thereunto  within  the  time  allowed  by  the 
course  of  the  Court  to  defendants  sued  by  original  writ,  and  for  want  thereof 
judgment  may  be  entered  against  such  defendant  by  default.  In  the  saae 
Term,  1738^  a  notice  was  stuck  op  in  the  K.  B.  office,  that  all  clerks  and 
attomics  that  intend  to  proceed  according  to  the  above  rule,  are  to  take  no- 
tice tliat  in  suing  out  such  writs  they  do  not  insert  in  the  ac  etiam  the  whole 
declaration  at  length,  but  only  describe  the  cause  of  action  shortly,  according' 
to  the  specimen  hereunder  set  forth,  varying  the  same  as  the  nature  of  the 
action  shall  require,  viz.  in  an  action  for  goods  sold—"  Of  a  plea  of  trespass. 


and  also  to  a  bill  of  tbe  said  Q.  against  the  aforesaid  D.  hr  fifty  pounds  for 
divrrs  goods,  wares  and  merchandices  sold  and  delivered  to  the  said  D.  by 
the  albresaid  Q.  according  to  the  custom,"  &c.  And  the  notice  gives  other 
fiDnna  for  money  laid  oat,  money  lent  and  received,  and  in  debt,  covenant, 
assault,  and  on  a  note  of  hand.    Rules  and  Orders,  K.  B,  HU,  t  Geo.  f . 

(a)  U.  iMd.  By  stat.  5  G.  2.  c.  t7.  sec.  6.  it  is  enacted,  that  no  special 
writ,  nur  process  specially  expressing  the  cause  of  action,  shall  issue  unless 
the  eaase  of  actkn  amount  to  10{.  (extended  to  15<.  by  51  Geo.  9.  c.  IM. 

1.) 
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support  of  the  objection,  at  tbe  foot  of  which  case  a        1819* 
summary  form  was  given  (a). 

Adolphus  shewed  cause  against  the  rule,  and  submit- 
ted that  the  bill  of  Middlesex  contained  sufficient  cer- 
tainty in  the  ac  etiam  clause,  according  to  the  13  Car.  2. 
St.  2.  c.  2.  He  admitted  tbe  authority  of  the  case  Da- 
vison ¥•  Frosty  and  certainly  the  question  was,  whether 
the  Court  would  be  concluded  by  tbe  decision  in  that 
case. 

Abbott  C.  J.    I  think  that  case  a  decisive  autho- 
rity, and  for  any  thing  that  appears,  this  may  be  a  bill 
of  trespass,  and  not  upon  promises.    It  is  quite  clear 
'that  tbe  particular  cause  of  action  must  be  expressed  in 
the  ac  etiam  clause. 

Rule  absolute. 


174  CASES  IN  HILARY  TERM 


7W«iiy,  HODSON   ^^72^/ GaRRETT. 

fc6a  9th. 


Jwnriff t4k  an  (jURWOOD  ou  a  former  day  obtained  a  rule  calling 
assignment  of  qq  the  plaintiff  to  shew  cause  why  the  bail  bond  in 

and  afterwards  this  case  should  not  be  delivered  up  to  be  cancelled,  with 

»ccp^n^^he  costs,  to  be  taxed  by  the  Master;  and  why  all  further 

bail  without  ei^  proceedings  should  not  be  stayed  on  the  ground  of 

that  piaintiiTs  irregularity. 

irregularity  in 
not  entering 

nor^ved'by"  Chitty  now  shewed  cause  against  the  rule,  and  con- 
detendanfs  hav-  tended,   Ist,  That  there  was  no  irregularity  in  the  pro- 

ing  given  two  i  i    o  i        •  i 

notices  of  justifi.  ceediogs;   and,  2nd,  Supposing  them  to  be  irregular, 

one^f  whicli  ^^®  ^^^^  movcd  for  was  too  large  in  its  terms.  The 
the  bail  justified,  f^^^^  ^ygj.g  these :    the  plaintiff  had  taken  an  assign- 

and  therefore  *  " 

held  that  pro-  ment  of  the  bail  bond,  but  he  had  not  entered  an  ex- 
be  stayed,  but  ception  to  the  bail.  Two  notices  of  justification  had 
was^ttol^  been  served,  under  one  of  which  the  bail  justified ;  but 
delivered  up  to  |he  defendant  had  not  afterwards  served  the  plaintiff 

be  cancelled,  {a) 

with  a  rule  for  the  allowance  of  bail.  The  irregularity 
therefore  complained  of  was,  that  the  plaintiff  had  not 
previously  entered  an  exception  to  the  bail;  but  it  was 
now  contended  that  it  was  too  late  under  these  circum- 
stances for  the  defendant  to  take  advantage  of  this  ob- 
jection, in  not  having  entered  the  exception.  It  was 
admitted  on  both  sides  that  the  defendant  had  had 
notice  of  the  exception,  though  it  had  not  been  entered; 
but  inasmuch  as  the  defendant  had  acted  upon  the 
notice,  though  not  actually  entered,  he  was  not  at  li- 
berty now  to  take  advantage  of  the  o])jection.  In  all 
events  his  rule  was  too  large,  because  even  though  the 


(a)  In  C.  P.  notice  of  justification  of  hail  is  a  waiver  as  between  the  par* 
ties  of  a  neglect  to  give  notice  ofexcepUon,  though  it  is  not  a  wuver  with  re- 
spect to  the  sheriff  so  as  to  support  a  rale  to  bring  in  the  body.  Cohai 
T.  Dams,  1  JET.  Bla.  80.    Rogen  v.  MaptOfach,  1  H.  BU,  106. 
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objection  was  valid,  the  bail  bond  on  that  ground  could 
not  be  delivered  up  to  be  cancelled.  The  utmost  that 
could  be  gained  by  this  rule  was  a  stay  of  proceedings. 

Abbott  C.  J.  There  is  no  doubt  that  the  exception 
ought  to  be  entered  according  to  the  practice  of  the 
Court,  and  I  do  not  think  the  defendant  waives  his  ob- 
jection by  having  acted  upon  the  notice  merely,  and 
therefore  I  think  the  proceedings  irregular.  There  is 
something  which  the  plaintiff  ought  to  have  done,  which 
he  has  not  done.  At  the  same  time,  however,  I  think 
the  defendant's  rule  is  too  large  in  calling  upon  the 
Court  to  set  aside  the  bail  bond.  That  part  of  the  rule 
which  relates  to  the  stay  of  proceedings  must  be  made 
Absoittte,  but  as  to  the  other  it  must  be  discharged. 

Rule  absolute  accordingly. 


17^ 

)819. 


HODMK 

agmntt 
Oarbett. 


Lane  against  Sewell. 

ZM/ILDE  moved  to  make  a  rule  absolute,  calling 
upon  the  sheriff  of  Cornwall  to  refund  4/.  8f.  and 
to  pay  the  costs  of  the  application.  It  appeared  that 
the  under-sheriff,  upon  receiving  a  special  jury  process, 
had  received  eight  guineas  as  his  fee  for  executing  it. 
The  Master,  upon  the  subsequent  taxation  of  the  costs, 
had  allowed  only  d/.  for  the  sheriff's  fee.  Two  appli- 
cations had  been  made  to  refund  the  difference,  before 
the  present  application. 


(d)  Vide  Peanan  ▼.  Maynardt  1  Tamt.  416.  where  the  Coart  refused  to 
allow  the  expenses  of  sheriff  of  YcrhHare  in  summoning  knights  to  appear 
at  WatmnUer  in  a  real  action.  The  sheriff  cannot  maintain  an  action  ibr 
expenses  in  keeping  possession  of  goods  \soAfx  JLfa,  at  request  of  plaintiff. 
hiUet  T.  Kaododk,  3  Ccanjib.  574.  2  AT.  ^  5.  294.  And  see  Imp,  K.  B.  Sth 
(^.  57^.  ff  to  fees  on  spedal  jnry. 


Wednaday, 
Feb.  10th. 


The  sheriff  will 
not  be  allowed 
extra  expenses 
of  summoning 
special  jurors  on 
account  of  their 
residing  at  a 
distance  from 
ciach  other;  and 
Court  will  make 
a  rule  absoiate 
for  the  sheriff  to 
refund  mooev 
received  on  tnis 
account,  al- 
though he  has 
actually  ex- 
pended all  the 
money,  (a) 
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Lank 

Sew  ELL. 
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Rainc  shewed  cause  upon  an  affidavit,  stating, that  the 
sheriffy  upon  account  of  the  distance  the  jurors  resided 
from  each  other,  had  been  under  the  necessity  of  issuing 
summonses  to  seven  different  bailiffs,  to  each  of  whom  he 
had  been  obliged  to  pay  sums  that  left  him  nothing  for 
himself,  and  prayed  that  it  might  be  referred  to  the 
Master,  to  see  if  the  sum  taken  was  unreasonable. 

The  Court  conferred  with  the  Master,  and  stated, 
that  the  Master  did  not  allow  a  fee  with  reference  to 
the  trouble  in  each  particular  case,  but  upon  a  general 
average;  and  as  the  course  proposed  would  lead  to  ad- 
ditional trouble  and  expense  in  every  case,  it  could  not 
be  granted.  With  regard  to  the  statement,  that  the 
expenses  to  which  the  sheriff  had  been  put,  left  him  no 
remuneration  for  himself,  the  Court  said  it  was  not  ne- 
cessary he  should  have  any,  that  summoning  the  jury 
was  part  of  his  general  duty  as  sheriff.  The  ruk  was 
therefore  made  absolute  with  costs. 


Feb,  tOth. 


The  Court  will 
not  discharge  a 
role  for  .p^ 
jary  where  there 
is  suflicient  re»- 
son  to  believe 
that  it  is  material 
to  the  defendant 
to  have  his  case 
tried  by  a  spe- 
cial jury,  (a) 


Cradock  against  Davis. 

/^HITTY  on  a  former  day  obtained  a  rule  calling  on 

the  plaintiff  to  shew  cause  why  the  rule  for  a  special 

jury  in  this  case  should  not  be  discharged  on  an  affidavit, 

stating  that  the  action  was  brought  for  goods  sold  and 

delivered,  after  indulgence  given,  for  which  a  bill  of 


(a)  In  C.  P.  the  Court  will  not  discharge  a  mle  for  a  special  jury,  where 
it  has  been  regularly  obtained,  but  where  delay  is  suggested  as  the  motiTe 
for  obtaining  the  special  jury,  and  not  satisfactorily  denied,  the  cause  will  be 
directed  to  be  tried  at  the  sittings  in  Term,  unless  such  terms  arc  offered  as 
will  obviate  the  objection.  Bioxam  r.  Brown,  4  Taunt.  470  ;  Tidr/,  6  ed.  841 . 
The  application  to  try  the  cause  at  the  sittings  in  Term  must  be  made  to  the 
judge  at  Nisi  Prius.  Jahaucm  v.  Coke  and  Gas  light  Company,  7  Tmmt,  390. 
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exchange  had  been  taken,  and  therefore  it  was  con-         1819. 
tended  that  this  was  not  a  case  which  need  be  tried  by 
a  special  jury. 


Wilde  shewed  cause  against  the  rule,  and  urged  that 
as  the  bill  of  exchange  had  been  given  under  very  pecu- 
liar circumstances,  it  might  furnish  the  defendant  mth 
a  very  just  ground  of  defence ;  and  as  it  was  sworn  to 
be  material  to  him  to  have  the  case  tried  by  a  special 
jury,  the  Court  would  not  deprive  him  of  the  advantage 
of  having  his  cause  tried  in  that  manner. 

Chitty  in  support  of  his  rule  said,  that  as  the  bill  of 
exchange  had  been  given  in  payment  of  the  goods  for 
the  price  of  which  this  action  was  brought,  it  was  deci- 
sive evidence  that  the  defendant  had  promised  to  pay; 
and  therefore  it  could  not  be  said  that  this  was  a  fit  case 
to  be  tried  by  a  special  jury. 

The  Court  said  that  there  uMght  be  circumstances, 
subsequent  to  the  drawing  of  the  bill,  material  to  the 
defendant  in  the  present  action,  and  from  what  had 
been  stated  there  seemed  to  be  no  reasonable  ground 
for  depriving  the  defendant  of  the  advantage  which  he 
sought  in  having  his  case  tried  by  a  special  jury. 

Rule  discharged. 


Cradock 
Datis. 


N 
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FKednfvt^  Chafman  og^oin^/ Drunnino. 

Fe6. 10th. 

The  present  de-    A  RULE  nisi  having  been  obtained  in  this  case  for 

fendant  ob-  x\    .     ^  ^ 

tained  a  judg-  judgipeajb  as  in  case  ot  a  nonsuit, 

ment  agunst 
the  plaintiff 

inC.B.  for  Gurneu  now  shewed  cause,  and  suggested  that  the 

IftL  the  lat-  ,    ^      ,         .     * ,  *.  111  1 "  •  •      ^  .j_ 

ter  haying  saf-  defendant  m  this  case  had  brought  an  action  against  tne 

tol^r/ddkSlt,  plaintiff  in  C.  B.  where  he  recovered  a  verdict  and  ob- 

»^*^e*»k^^  tained  judgment  for  12/.  and  costs.    It  appeared  that 

the  defendant  he  was  himself  indebted  to  the  plaintiff  in  the  sum  of 

hi'negie^to  10/.  but  no  set-off  had  been  pleaded  in  that  action.  The 

wtiof^H^^w  plaintiff  in  the  present  aatioh  had  tendered  the  debt 

bitm^htanao-  anj  costs  upon  that  judgment,  no  credit  being  given  to 

tioninK.  B.  to  ,,.i?  t   n   \  ji.* 

recover  thatde-  him  for  the  10/.  which  the  present  defendant  owednim. 

Court' held*  *  and  his  clerk  gave  a  receipt  for  the  money.     The  pre- 

^*Vhad**of-  sent  action  was  therefore  brought  to  recover  the  10/. 

fered  to  allow  which  had  been  disallowed  on  settling  the  other  case. 

lol.'^hc  might  *  The  affidavit  now  offered  in  shewing  cause  stated,  that 

Jud^enra^n'  ^^^  defendant's  attorney  had  told  the  plaintiff's  attor- 


case  of  a  non- 


suit,  nnless  the  plaio^if  yipv\d  ^tber  ^ive  a  pereipp^i^  undertaking  to  try  a^  thj?  next  sttin|Sy 
or  discontinue  the  action  ana  pay  costs,  (a) 


(fi)  Wbf¥Ce  a  dj^^f^  ^  '^  tet-off  against  the  plaintiff,  and  does  not 
appear  at  the  trial,  the  pluntiff  may  either  take  a  verdict  for  the  whole  sura 
he  proves  due,  subject  to  be  reduced  to  the  sum  due  on  the  balance  of  ac- 
counts, if  the  defendant  will  afterwards  enter  into  a  rule  to  ^ring  no  actioa 
for  the  setoff,  or  he  may  take  a  verdict  for  the  smaller  sum,  with  a  special 
indorsement  on  the  postea,  as  a  foundation  for  the  Court  to  stay  prooeedii^ 
if  another  action  should  be  brought  for  the  amount  of  the  set-off,  Lmg 
V.  Chatham,  1  Campb.  253.  The  practice  of  giving  judgment  as  in  case  of  a 
nonsuit,  is  regulated  by  the  14  Geot  2.  c.  17.  which  enacts,  that  where  any 
issue  u  joined  in  any  action,  and  the  plaintiff  neglect  to  bring  the  issue  on  to 
be  tried  according  to  the  course  and  practice  of  tlie  Ck>nrt,  it  shall  be  lawful 
for  the  Judge  or  Judges  of  the  Courts  respectively,  at  any  time  alter  such 
neglect,  upiin  motion  made  in  open  Court  after  notice,  to  give  the  like  judg- 
ment for  the  defendant  in  such  action  as  in  cases  of  nonsuit,  unless  the  Judge 
or  Judges  shall  upon  just  reasonable  terms  allow  any  further  time  for  the 
trial  of  such  issue.    See  the  decuions  upon  the  act,  Itdd,  6th  ed«  820, 1,  &c 
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nej  after  be  had  received  the  debt  and  costs  in  the        18 19* 
former  case,  that  be  bad  deceived  bis  clerk  by  inducing      ^  ""*"" 
him  to  take  a  receipt  for  the  debt  aad  costs  without        agmmt 
deducting  the  10/.  and  that  be  might  proceed  with  the 
present  action  at  his  peril,  fpr  he  would  move  for  judg- 
n^ent  a^  in  case  of  a  nonsuit.    Under  these  circun* 
stances  he  submitted  that  this  rule  must  be  discharged 
with  costs. 

Chitty,  contriL,  urged,  that  as  the  plaintiff  bad  neg- 
lected to  plead  the  set-off  in  the  Court  of  Common 
Pleas,  and  bad  suffered  judgment  to  go  by  default^  he 
was  not  now  at  liberty  to  bring  the  present  action  to  re- 
cover the  10/,  which  he  might  have  claimed  on  the  ad- 
justment of  the  first  action.  The  affidavits  on  the  part 
of  the  defpndaqt  positively  swqre  that  the  defendant 
was  always  ready  and  willing  to  allow  the  plaintiff  the 
10/.  in  account. 

Baxl^y  J.  It  appears  to  me,  that  if  the  pliiintiff 
in  this  acUon  had  pleaded  a  set-off  to  the  defendant's 
actipn  in  the  Common  Pleas,  he  would  have  had  no 
caq$e  of  action  at  the  time  he  commeaced  these  prOf- 
c^dingg.  Th^  pl^ntiff  therefore  was  wrong  originallji 
for  had  he  pl(^aded  a  se;t-off  the  defendant  must  in  all 
eventa  hi^ve  had  a  verdict  for  the  balance.  By  bring* 
iQg  bis  action  afterwards,  having  nussed  the  opportu- 
nity of  getting  his  demand  aliowedgi  he  is  entitled  to 
no  indulg^ic^.  Upoq  tb^  plaintiff's  own  shewing,  there 
is  iiQthing  in  this  case  tp  be  tried,  and  therefore  he 
should  either  ^ive  a  per^«iptory  undertaking  to  try  at 
the  sittings  after  the  present  Term,  or  discontinue  the 
action  upon  payment  of  costs.  The  rule  was  dis- 
charged upon  the  latter  alternative. 


n2 
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1819. 

yf*^'  Lee  against  Cart. 

FA.  lOth.  ^ 

la  MidneiiBu  T  AST  Term  It  was  ordered, that  the  attachment  which 

cMdmd  an  ftt-  issued  agdiist  the  sheriff  in  this  cause  should  stand 

SfihSaF^^  as  a  security  for  the  debt  and  costs,  it  appearing  on  that 

ftMid  as  a  teciH  occasion  that  the  plaintiff  had  lost  a  trial  in  conse- 

a2  coats  in  the  quence  of  the  defendant's  irregularity.    On  a  former 

SlSi  tad'ir^  <Jay  in  this  Term,  Holt  obtained  a  rule,  calling  on  the 

Slar  natice  «f    plaintiff  to  shew  cause  why  so  much  of  the  rule  above 
I  attachinciit.     ^  , 

inUibTenn  he  mentioned  as  related  to  the  attachment  standing  as  a 
cbarj^ttet  part  Security  should  not  be  discharged,  the  application  hav- 
tiL^ttadbiMoT   *"8  ^^"  VClbA^  at  the  instance  of  the  sheriff. 

ttanding  as  a  le- 

Sathe  was  no  Reader  now  shewed  cause,  and  objected  that  the 

Ct^Qrart'^'  application  was  too  late,  inasmuch  as  it  was  the  duty 
to  t^lS?iS)  ^^  *®  sheriff  to  have  appeared  last  Term,  when  the 

Court  ordered  the  attachment  to  stand  as  a  security. 
This  had  been  a  regular  attachment ;  and  in  last  Term 
Espinasse  appeared  of  counsel  for  the  defendant,  and 
the  Court  on  that  occasion  decided,  that  as  the 
plaintiff  had  lost  a  trial,  it  was  but  reasonable  that  the 
attachment  should  stand  as  a  security  for  debt  and 
costs.  If  the  sheriff  had  any  objection  to  urge  to  this 
proceeding,  it  was  his  duty  to  have  applied  to  the  Court 
in  that  Term  to  set  aside  the  attachment.  The  sheriff 
could  not  now  call  upon  the  Court  to  re-argue  the  ques- 
tion as  to  the  irregularity  of  the  attachment.  There  was 
no  pretence  for  saying  that  be  wa»  taken  by  surprise  by 
the  course  which  the  proceedings  took  last  Term,  be- 


(«}  When  a  trial  has  been  lost,  the  Coort  will  not  set  aside  an  attadimait 
obtained  aguust  the  sheriff,  but  direct  it  to  remain  in  the  oftoe  and  stnd  as 
a  security  to  the  plabtiff  for  the  sam  recorered.  Grmet  ▼.  WWumu,  4kT.lL 
S5t.  Tidd,  6th  ed.  307.  It  is  incombent  on  the  plaintiff  to  shew  by  afi* 
davit  in  what  manner  the  trial  has  been  lost,  by  proving  the  date  of  the  deli- 
▼cry  of  the  declaration,  &c.    The  Kmgj.  The  Sheriff  of  Surry,  i  Dwtf.  606. 
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cause  it  was  distinctly  sworn  upon  the  affidavits,  that        1819* 
when  the  attadiment  was  served  the  officer  who  made         , 
the  present  application  was  present  in  the  sheriff's  of-        •fftmM 
fice,  and  he  was  told  that   the  sheriff  was  attached. 
Under  these  circumstances  the  sheriff  came  too  late, 
and  therefore  the  rule  must  be  discharged. 

Holt  J  in  support  of  the  rule,  urged,  that  as  the  she- 
riff was  no  party  to  the  rule  made  in  last  Term,  he  could 
not  be  bound  by  it,  and  therefore  he  was  at  liberty  now 
to  come  and  set  that  part  of  it  aside  which  affected  his 
security. 

Abbott  C.  J.  I  know  of  no  instance  of  a  rule  being 
opened  in  this  way.  When  the  case  was  before  the 
Court  in  last  Term,  there  was  nothing  to  shew  that  the 
attachment  was  irregular.  It  appears  that  the  sheriff 
had  bad  regular  notice  of  the  attachment,  and  therefore 
if  he  had  any  thing  to  urge  against  it,  he  ought  to  have 
come  to  the  Court  as  soon  as  possible. 

Batlbt  J.  The  attachment  was  granted  on  the 
18th  of  JVaoemier,  and  the  sheriff  does  not  apply  to  set 
it  aside  until  this  Term,  and  that  is  clearly  too  late.  It 
is  not  suggested  that  the  former  application  to  the 
Court  was  made  without  his  privity  or  consent — he  does 
DQt  swear  that  he  did  not  know  of  any  such  application 
being,  made.  Under  these  circumstances,  the  Court 
cannot  now  grant  him  any  relief. 

HoLROYD  J.  and  Best  J.  concurred. 

Rule  discharged  with  Costs. 


Ite  CASES  IK  HILARY  TERM 

18  ip. 


Wtdnaday,  AbRAHAM  agoiflSt  CoATES. 

Pc*.10th. 

WhereateooDd  I^  POLLOCK  shewed  cause  against  a  rule  ob- 
Wj^jtion  fa^  *  teij^ed  by  BarnewaU  to  put  off  the  trial  of  this 
•  trial,  the  Court  .^^^g^  ^nj  contended  that  as  this  was  a  second  appiica- 

will  not  compel 

the  defendant      tion  (which  was  admitted)  the  defendant  ought  to  pay 

topavthemooeT     *  >    ^     r^        ^  -^ 

mtoCouitor      the mooey  into  Court,  or  give  security. 

i;iTetecaritj.(a) 

Batlbt  J.  referred  to  the  Master,  and  decided  that 
by  the  practice  the  plaintiff  was  not  entitled  to  the 
lerms  he  asked  for ;  and 

The  rule  was  made  absolmle. 


(a)  Af  lo  the  causes  and  manner  of  patting  offa  triaU  see  Tldd,  6th  ed. 
ftf6— 9. 


Wednadag,  VlMCmt  OeOt.  Og^mSt  GHOOMfi. 

FA.  lOtb. 

Sham  pleat  ten-  I^ECLARATION  ou  assumpitt.  t^ea  fwn  asstanpnt 
thSf  rM^Sed  ^  *^  second  and  subsequent  cotints,  conchidhig  to 

different  modes    the  coantrv.    Plea  to  Ae  first  count  of  a  set-off  on  a 

of  trial,  and  *  n         »  t 

pleaded  so  at  to  tecogntssance  alleged  to  have  been  acknowledged  by 
^^at^ewi^  A^  plaintiff  to  the  defefndant  in  the  Coitrt  df  Ctrtntxi6n 
V^mJ^    Pleas,  with  a  prout  paUt  of  a  record  in  this  Court. 

though  he  wat 

stmcted  by  the  Ckklg  oo  a  foriHef  day  obtained  a  rule  for  the  de- 

pUad^a^tory  fendant  and  his  attorney  to  shew  cause  why  the  plaintiff' 
P'^  should  not  be  at  liberty  to  sign  interlocutory  judgment  as 

for  want  of  a  plea^  and  why  the  defendant  or  his  attor- 
ney should  not  pay  the  costs  ot*  the  application.  He 
now  contended,  upon  the  authority  of  the  cases  of 


GrooMs. 


IN  THE  FlfTY-NfUTta  Y^AB  Of  OEORG£  III.  185 

inkwios  T.  Vandermorltn^  %  But*  and  JU.  197.  Bentiey  WIQ. 
T.  Ooadfake^  id.  199-  tbst  this  sham  plea  was  pleaded  *'*' 
contntry  to  the  practice  of  the  Court;  that  it  n&i  only 
occaaioned  two  issaes,  the  one  to  be  tried  by  a  jury^  and 
•the  other  by  the  record,  bat  iras  so  framed  as  to  endea- 
TQwr  to  entrap  the  plaintiff  by  averring  the  ^iistaiee  of 
"die  recdrd  in  this  Conrt,  when  it  was  previoosly  idlbgdd 
that  it  was  a  reeognizanoe  acknowledged  in  the  Cotnrt 
df  Oommoii  Pleas. 

D.  Pelloth  shewed  catrsei  and  admitted  dist  the  pli^ 
(^utd  not  toe  supported,  but  produe^d  an  sfffidarit  of  the 
dcf^ndatrt,  whie^  stated  that  his  attit»rdey  bad  on  former 
oceasi<His  pleaded  dilatory  pleas  im  htm,  and  that  he 
desired  kitti  to  adopt  the  ^attve  course  iA  the  present 
action.  It  tras  contended,  therefore,  that  the  Attorney 
having  framed  the  plea  according  to  his  client's  instruc- 
tions, he  ought  not  to  be  made  personally  liable  for  the 
cdstfr,  add  so  niiich  of  the  rule  As  rekted  to  hiiti  bught 
tb  be  discbargedi    Bat 

Tkt  CoukT  said^  this  is  a  very  inyproper  plea,  and  the 
at torfM;^  ought  to  pay  the  costs. 

Rule  abDolnte. 


WlttrS  against  OS:66RKfi.  Wednetday, 

Feb.  10th. 

VSPINASSE  on  a  former  day  obtaitf^d  A  tule  calling  where  a  ctme 
upon  the  defendant  to  shew  cause  why  so  much  of  |jJd  to^arWtra- 
the  award  made  in  this  cause,  which  related  to  the  costs  **<'°'  ■****  ^^* 

costs  are  direct- 
ed to  abide  the 
event, ttwt  rauA  be  taken  tp  mean  the  legal  ereiit;  and,  tberefere*  itbere  the  arbitrator  fouiid 
no  damages  for  the  plaintiff  in  an  action  of  trespas  to  land,  and  directed  both  parties  to  pay 
their  own  cosfs,  it  was  field  that  the  ^taintiffwas  entitled  (o  no  costs,  I)€i;ause  the  legal  event  of 
iht  T^ttiitt  vtdM  tibt  ekTTy  costs,  (a) 

m  ■    .  ,  .  .  ..  <  ■  ■  I     ■      . 

(a)   Ward  v.  MaUmder,  5  ImsI,  489.  where  a  verdict  is  taken  lor  101  in 
trespass  subject  to  an  award  of  damages,  and  the  oosti  to  abide  the  event,  if 
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1819. 

Willis 

agmiut 

OraoRvx. 


of  the  actioQ  between  the  parties  should  not  be  set  aside. 
It  appeared  that  the  action  was  in  trespass,  for  entering 
the  close  of  the  plaintiff,  but  the  parties  agreed  to  refer 
the  cause  to  arbitration,  and  by  the  terms  of  the  sub- 
mission it  was  directed  that  the  costs  should  abide  the 
CTent.  The  arbitrator  had  awarded,  that  the  defendant 
had  trespassed  on  the  plaintiff's  land,  and  had  directed 
the  defendant  to  pull  down  a  chimney  he  had  erected 
thereon ;  but  he  had  not  awarded  any  damages  to  the 
plaintiff,  inasmuch  as  it  appeared  that  each  party  had 
been  respectively  trespassing  on  the  other's  premises, 
and  had  directed  each  party  to  pay  their  own  costs,  and 
that  each  should  pay  a  moiety  of  the  costs  of  the  award. 
Under  these  circumstances,  it  was  contended  that  as  the 
costs  were  to  abide  the  legal  event  of  the  arbitration, 
the  plaintiff  was  entitled  to  the  costs  of  the  cause,  not- 
withstanding this  award. 


Chitty  now  shewed  cause  against  the  rule,  and  said 
that  as  this  was  a  reference  of  all  matters  in  difference 
between  the  parties,  it  was  competent  for  the  arbitrator 
to  direct  how  the  costs  should  be  paid.  The  costs  were 
not  to  be  regulated  by  the  event  of  the  particular  cause, 
but  by  the  result  of  the  inquiry  into  all  the  matters  in 
dispute  between  the  parties.  The  arbitrator  had  in  fact 
decided  nothing  in  favour  of  the  plaintiff,  and  therefore 
as  he  was  entitled  to  no  damages,  he  was  entitled  to  no 
costs.  He  referred  to  Smnglehurst  v.  Altham  (a)  as  de* 
cisive  of  this  case. 


the  arbitntor  find  less  thftn  4<K  damages  the  plaintiff  cannot  have  his  costs, 
tfaoogfa  it  be  also  foand  that  the  trespass  was  wilful,  and  that  the  defendant 
should  pay  the  plaintiff  his  costs,  for,  costs  being  dirt-cted  to  abide  the  ereot^ 
means  the  legal  event,  and  the  authority  of  a  Judge  to  certify  for  costs  where 
the  trespass  is  wiifiil  (see  %h9W.  3.  c.  11.  s.  4.)  is  not  trans/erred  to  the 
arbitrator  under  such  a  rule  of  reference. 


(a)  3  T.  R.  138. 


IN  THE  Fifty-ninth  Year  of  GEORGE  III.  185 

Espinasse  in  support  of  the  rule  said^  that  where        18 19* 
parties  enter  into  arbitration  bonds,  the  arbitrator  can-        ..- 
not  go  beyond  the  power  given  him.    The  costs  in  this         agaaitt 
case  were  to  abide  the  legal  event,  and  therefore  the 
arbitrator  had  no  right  to  ingraft  any  adjudication  of 
his  own  upon  the  subject  of  costs.     An  arbitrator  may. 
award  costs  without  any  express  authority  for  that  pur- 
pose, but  still  he  cannot  interfere  with  the  legal  event 
of  the  cause,  (a) 

The  Court  said  that  there  was  no  doubt  about  the 
prindpie  applicable  to  these  cases,  but  the  question 
was,  whether  this  case  came  within  the  principle  ?  Here 
the  plaintiff  would  not  be  entitled  to  costs  according  to 
the  legal  event,  unless  there  were  40$.  damages,  because 
this  was  not  a  trespass  where  the  freehold  came  in 
question.  Suppose  this  was  a  decision  at  nisi  prius, 
the  plaintiff  could  not  recover  costs  unless  there  was  a 
certificate  of  the  Judge;  but  an  award  does  not  amount 
to  a  certificate.  The  only  objection  to.  this  award 
seemed  to  be,  that  the  arbitrator  had  used  words  which 
were  not  necessary.  He  need  not  have  said  any  thing 
about  costs,  because,  as  he  had  awarded  no  damages, 
the  plaintiff  would  be  entitled  to  no  costs.  The  arbi- 
trator had  found  that  a  trespass  had  been  committed, 
bat  unless  he  awarded  damages  to  the  amount  of  40s. 
the  consequence  of  the  legal  event  contended  for  here 
could  not  follow. 

Rule  discharged. 


(a)  Roe  ex  dem.  Wood  t.  Doe,  2  T.  R,  644. 
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^•^^•^r-  jJDOLPHUS  on  a  former  day  obtittned  a  rale^^  caHng 

to  rdiind  the  oD  the  plaintiff's  attorney  to  shew  cause  why  he 

.  ifiddLex,  it^    ahoald  nol  refund  the  costs  of  the  hill  of  Middlesex 

appcariog  that     iggo^fd  in  tbfe  cause^  and  why  he  shoiild  not  answer  the 

no  preape  or  '  * 

wamnt to  prose-  matters  of  the  affidavit,  and  pay  the  costs  of  this  apbli- 

cute  was  filed  in  mim^'n%ti*i  jl* 

the  office;  and  cation.  The  amdavit  of  the  defendant  stated^  that  in 
^^^^'  Februdfy  1817  he  was  served  with  the  copy  ®f  a  bill 
^e  matters  of     rf  MiddieHXi  at  the  suit  of  the  plaintiff,  that  be  had 

the  affidavit  re-  '  -^       -      tlt 

latmg  thereto,     paid  costft  upoti  H  to  the  amoimt  of  !2h  5Srf  Wat  in  xfO- 

vember  last  he  searched  at  the  Bill  of  Middlesex  Office, 
and  found  that  there  wa»  no  pte^ape  or  wvrant  to  pro- 
fiecote  filed. 

JSarrbcp  ndw  shewed  cause^  and  stated  that  the  writ 
had  been  issued  by  a  elerk  of  the  j^ntiff 's  iMornejf, 
«)d  he  contended  that  it  was  regularly  id^ed^  as  ap- 
peiEtfed  by  the  writ  dimexed  to  hi&  affidavit* 

Jdolphus,  in  support  of  the  rule,  urged'  that  it  was 
impossible  for  a  precipe  to  have  issued  without  being 
able  to  find  some  traces  of  it  in  the  office.  The  writ 
itself  now  produced  bore  upon  the  face  of  it  the  appear- 
ance of  fabrication,  and  the  fact  of  no  trace  of  it  beuig 
to  be  found  in  the  office,  was  a  strong  confirmation  of 
the  suspicion^ 

The  Court  having  inspected  the  writ,  ordered  the 
rule  to  be  made  absolute,  and  directed  an  attachment 
to  issue  against  the  plaintiff^s  attorney,  for  not  answer- 
ing the  matters  of  the  s^davit. 

Rule  absolute. 


(a)  See  Tidd,  6th  ed.  158 ;  and  see  the  Forms  of  Prsoipes,  7i(U*s  App. 
4th  ed.  75.    Imp,  K.  B.  8th  ed.  160, 1. 
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Cooper  against  Johnson.  WiSniaoy, 

*='  F^.  10th. 

j^DAM  on  a  former  clay  moved  to  set  aside  the  award  Where  a  came 
in  this  case^  on  the  ground  that  the  authority  of  the  "c^of  nUi  pm^ 
arbitrator  was  countermanded  by  the  death  of  one  of  the  *?  •'hitration, 

■^  ue  death  of  one 

parties  l)efore  the  award  was  published.  By  an  order  of  the  parties  at 
of  nisi  prius  at  the  sittings  tit  fVestminstcr  Hall  on  the  the  award  made 
22d  of  June  last,  all  matters  in  difference  between  the  |l^Ii,^^?^or'» 
parties  were  referred  to  an  arbitrator.    Before  the  latter  •ttthonty,  and 

1  .  ...  .         *^*  Cdurt  will 

made  his  award  the  plaintiff  died,  but  notwithstanding  set  aside  an  a- 
this  the  executors  were  entitled  to  enter  up  judgikient  ]|^uenUy*to" 
on  the  authority  of  stat.  l7  Car.  2.  c.  8.  (6)  ««*»  death,  (a) 

Gurney  now  shewed  cause  against  the  rule,  and  cited 
Potts  Y.  Ward  (c)  as  a  decisive  authority  against  this 
application,  because  there  it  was  expressly  held  that  the 
death  of  one  of  the  parties  is  a  revocation  of  the  arbi- 
trator's OTthority, 

Adam  in  support  of  bis  rule  cited  Tutnef'  v.  Coafptr  (d) 
la  aid  of  the  principle  he  cohtedded  for.  There  a 
rule  was  takeaby.cofistentto  refer  it  to  the  Prothonotary 
to  inqtlite  into  the  quabtum  of  the  debt  atid  the  value 
of  the  goods  levied,  and  b<ifoi:«  the  Prothonot^ry  aiad« 


(a)  Vide  Touaamt  r,  Hartofp,  1  Moore,  f  87,  where  a  Yerdict  was  taken  for 
tke  pUmlMr  by  ooMeMi  sitbj«tt  tn  the  sward  of  an  arbitrator,  aaoii  reference 
fteiig  aothorited  by  aft  Mrdar  of  nWprlui,  and  the  defeadant  died  after  the 
tvMllet,  bat  b0ft>re  the  dw*rd,  «d  tile  arbitfalbr  dter  iiidi  deflth  n«ide  h'ls 
awatd,  olderiig  a  Tefdiot  to  be  enterftd  ibr  the  defendant ;  it  was  beld  that 
tbe  Awitfd  WM  bad,  ks  tbe  desth  of  the  defendant  wte  a  rcYooation  of  the 
fbiMlw't  BtftlMrity.  Bat  see  Boioer  ▼.  Tof inr,  £.  J.  h%  Geo,  9«  cittod  in 
CSBM#ett  oil  ArbitfVdorai,  p^  90i 

{b)  By  that  tlotiite  it  i«  enaeted, «  that  the  death  of  either  party  between 
tht  fwdiat  oad  the  jodgment  shall  not  hereafter  bt  alleged  for  ^rror,  §•  as 
Mch  jwlgkiflbl  be  entoivd  «Mdn  tM-Tmos  after  twdi  veidict" 
(c)  1st  Man.  S66,  (d)  SuH^MU). 
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lftl9*  bis  report  the  plaintiiF  died ;  his  executor,  on  bit  appli- 
^^^^^  cation  to  stand  in  the  plaintiff's  place,  was  made  a  party 
to  the  role,  and  the  Prothonotary  was  directed  to  pfo- 
ceed  without  the  consent  of  the  defendant  to  this  rule. 

The  Court  however  said  that  the  judgment  of  the 
Court  of  Common  Pleas  in  the  case  of  Potts  v.  Ward  must 
govern  their  decision.  There  it  was  distinctly  held  that 
the  death  of  one  of  the  parties  is  a  revocation  of  the 
arbitrator's  authority.  It  would  be  well  that  in  future 
the  orders  of,  reference  at  nisi  frius  should  contain  a 
clause  so  as  to  make  the  award  binding  notwithstand- 
ing the  death  of  one  of  the  parties.  This  would  prevent 
a  great  deal  of  inconvenience  to  the  parties,  and  would 
prevent  the  repetition  of  motions  of  this  kind. 

Rule  discharged. 


Sdbwrdsf,  Bernard  against  Winkington. 

Feb.  lOlb. 

Where  an  attor-    TOEADER  on  a  former  day  obtained  a  rule  calling 
cortitoteOTthe  ^^  ^^  plaintiff  to  shew  cause  why  the  defendant 

s5thofN0on»-    should  not  be  discharged  out  of  custody,  and  why  the 
in  the  begbming  bail-bond  sbould  not  be  delivered  up  to  be  cancelled, 

of  JamMry»pat 

in  bdi  shore,  and  did  not  apply  to  the  Court  to  avail  hunself  of  his  priirilege  nolil  the  M  of 

Fdmury;    Hdd  that  the  application  was  too  late,  (a) 


(a)  If  an  attornej  or  other  officer  of  the  Court  be  arrestbd,  be  laaj  in 
scneral  more  to  be  discharged  on  comnion  bail,  RedmaCi  Case,  1  Bbd.  tO ; 
9Keb.bS5i  t&ft.544;l  FFtb.  S98,  TFkeeifr'f  Case.  An  attorney  or  offi- 
cer of  a  diiAarcnt  Court  was  formerly  obliged  to  find  special  bailt  and  plead 
his  privilege  in  abatement,  Sitee  ▼.  Humphrey,  1  WUt,  506,  S  SdL  544, 
%  Stra,  864,  2  Lord  fiaym.  1567,  sc.  This  distinction  however  seems  to  be 
now  abolished,  and  in  a  late  case  where  an  attorney  of  the  Court  of  Commnn 
Pleas  was  arrested  on  an  attacfament  of  privilege,  at  the  suit  of  an  attorney  of 
the  King's  Bench,  that  Court  ordered  the  baU«bond  to  be  deliverad  op  to  be 
cancelled  on  bb  entering  a  common  appearance.  Beck  v.  Ltmim,  TuU^ 
6th  ed.  Add.  1231,  &  see  id.  200. 


WlMVlNaTOIf. 
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and  why  all  farther  proceedings  should  not  be  stayed  1819. 
without  costs.  The  affidavit  upon  which  this  motion  „ 
was  made,  stated  that  the  defendant  was  an  attorney  of 
the  Court,  having  taken  out  his  certificate  on  the  fi5th 
of  November  last,  since  which  time  he  had  been  prac- 
tising as  an  attorney.  He  was  arrested  in  the  early  part 
of  January,  and  he  did  not  make  this  application  until 
the  5d  of  February. 

Chitty  now  shewed  cause  against  the  rule,  and  con- 
tended, 1st,  That  this  application  was  too  late,  because 
the  defendant  had  put  in  bail  above,  which  was  a  waiver 
of  the  irregularity;  and  2dly,  That  as  it  appeared  to  be 
distinctly  sworn  that  the  plaintiff  had  not  the  slightest 
reason  to  believe  that  the  defendant  was  an  attorney  at 
the  time  he  was  arrested,  it  would  be  a  sufficient  answer 
to  the  application. 

The  CouBT  said  that  the  motion  was  cleanly  out  of 
time,  having  been  made  after  bail  above  had  been  put 
in,  and  not  until  the  Sd  instant ;  and  therefore  on  that 
ground  the  rule  must  be  discharged. 

Rule  dischairged. 


190 
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JndgnieDt 
aigaed  and  exe- 
cutioD  takm 
out  for  costs  in 
an  action  (HI 
jadgment  witli- 
out leare  of  a 
Court  or  Judge 
under  the 
4S6.5.c.46.s.4w 
held  irregular ; 
hut  where  recog- 
nisances of  bau 
were  taken  in 
C.  P.  and  bail 
were  sued  in 
that  Court  to 
iudement,  and 
havuig  no  pro- 
perty, actions 
were  brought  on 
the  judgment  in 
K.  B.  in  order 
to  take  their 
persons;  costs 
were  allowed 
by  the  Court 
imncpiv 
tiNic.  (a) 


AuiaTROKa  agmnst  Fuiusiu 

npHE  plaiptiff  cQinmeQced  an  acUoo  ia  tha  Couunon 
Plea3  agftiqst  ji»  B,  and  the  (fefeiidmU  b^ame 
bail  above  ip  that  action,  and  aft/^r  judgment  agaia^t 
the  principali  the  plaintiff  proceeded  by  acir9  ffm^ 
against  the  defendants  as  the  bail  on  their  recogni- 
zances, and  obtained  judgipeqt  against  them  by  defitiilt. 
lie  then  arrested  the  defendants  in  an  actiqn  of  debt  ia 
this  Court  on  that  judgment  against  the  bail^  and  ia* 
Michaelmas  Term  last  obtained  judgment  on  demnn^i^ff 
and  tai(^  costs  without  applying  to  the  Court  for  costs 
under  the  43  Geo,  3*  c.  46*  and  in  the  vaoaNon  took 
the  defepdants  in  ejsecution  under  a  capias  ad  satis^ 
faciendum  for  the  debt  and  costs.  The  defendant  on  a 
former  day  in  this  Term  moved,  on  an  affidavit  stating 
these  circumstances,  for  a  rule  nisi  to  set  aside  the 
judgment  and  execution,  and  that  he  should  b^  dis- 
charged out  of  custody  on  the  ground  of  suqh  irregularity 
in  signing  judgment  for  costs  without  the  leav^  Qf  the 
Court. 


Marry  at  now  shewed  cause  on  an  affidavit,  stating 
that  by  the  practice  of  C.  B.  bail  could  not  be  taken  on 
a  ca,  sa.  and  that  they  had  in  this  case  sold  off  nearly 
all  their  goods,  and  that  there  was  rent  in  arrear  in  re- 
spect of  their  houses,  and  therefore  the  plaintiff  brought 
the  action  on  the  judgment  in  this  Court,  in  order  to 
take  the  defendants  in  execution.  He  contended  that 
this  was  a  case  in  which  the  Court  would  consider  that 


(a)  The  Court  allowed  the  costs  of  an  action  on  a  judgment,  where  the 
defendant,  after  judgment  was  obtained,  sued  out  a  writ  of  error,  and  then 
pleaded  mat  tid  record  to  the  action  on  the  judgment,  GarmoeU  ▼.  Barker, 
5  Tmmt.  264. 


FuLLBK. 
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the  plaiatiff  ought  to  be  allowed  the  eostoi  and  woald        1^10^ . 
now  give  tjieo)  to,  the  plaintiff  nunc  fTQ  tunc^  and  no4     .  ^~* 
diaturb  the  judgisent  which  waa  sigii^  for  costs^  to 

whieb  die  plaintiff  was  in  juBtiee  entitled. 

* 

Chitiy,  eontrily  cited.  2  TitunUm  1  Id,  4.  and  other 
authorities  collected  in  lidd.  Bed.  1166,  (q)  and  8ut>- 
mitted,  that  afi  the  plaintiff  thought  proper  to  comsMnoe 
his  action  originally  in  G.  B.  he  must  be  taken  to  be 
conusant  of  the  practice  of  that  Oourt>  and  having 
elected  to  proceed  in  a  Court  in  whiqh  the  persop9  o^ 
the  bail  were  not  liable  to  be  taken,  he  ought  not 
afterwards  to  be  permitted  to  resort  to  this  Court  and 
proceed  for  the  costs  merely  with  a  view  to  take  th^ 
bail  in  execution.  He  contended,  that  in  aetions 
against  bail  no  arrest  is  in  general  permitted,  and  that 
by  the  old  law,  the  person  could  not  be  taken  in  execu- 
tion for  the  breach  of  any  contract^  and  a  recognizance 
of  bail  is  a  contract,  and  this  was  one  reason  why  the 
Court  of  C.  B.  do  not  permit  a  ca.  sa.  against  bail. 
He  also  urged  that  the  plaintiff  ought  not  to  havje 
airest^d  tl^^  djpfen^wt  in  the  actipA  oq  t^i^  judgmfnt, 
and  tber^for^  tl^e  proceedings  w^re  vexatious,  ^n^  ^on« 
sequQpt|y  tbe  rule  o^ght  to  be  vmde  absolute  with 
costs. 

#«r  Ckiriam,  There  is  no  ground  for  supposing  that 
these  defendants  have  been  wilfully  oppressed^  Witt^ 
respect  to  the  original  proceedings  in  the  Common 
Pleas,  nothing  oould  be  more  natural  than  that  the  pro- 
ceeding should  be  taken  in  the  Court  in  which  the  re- 
cognizances of  bail  were  given,  and  it  could  hot  be  sup- 
posed at  that  time  that  there  would  be  any  necessity  of 


T.  mm,  t  Manh.  Rep.  186.    6  Taut^  m^S,Q,    T94d»^^  1|A>^ 
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1819*  proceeding  against  the  bodies  of  the  bail^  because  there 
~~"*'  was  fair  reason  to  think  that  they  had  property  enough 
agumt  to  answer  the  judgment^  but  when  it  was  found  necessary 
to  obtain  judgment  so  as  to  issue  execution  against  the 
bodies  in  this  Court,  they  had  aright  to  hold  the  defen- 
dants to  bail.  There  is  nothing  oppressive  in  that.  Here 
they  certainly  have  taken  their  judgment  for  costs, 
without  adopting  that  step  which  by  the  provision  of 
the  43  G.  3.  c.  46.  ought  to  have  been  adopted,  and  by 
that  means  they  have  forced  the  defendants  to  make 
the  application  in  question,  and  therefore  the  defendants 
are  entitled  to  the  costs  of  this  application,  (a)  But  in- 
asmuch as  it  is  most  probable  that  if  the  Court  had  been 
applied  to  there  would  be  a  ground  for  giving  the  plain- 
tiff the  costs  of  this  proceeding,  he  may  now  have  the 
option  to  reduce  the  judgment  to  the  sum  of  95/.  which 
is  now  claimed,  or  we  will  enlarge  this  rule  to  give  him 
an  opportunity  of  applying  for  his  costs.  Or  if  in  the 
mean  time  the  95/.  is  paid,  the  defendants  may  be  dis- 
charged out  of  custody.  In  all  events  the  plaintiff  must 
pay  the  costs  of  this  rule.(&) 

Marryat  then  obtained  a  rule  to  shew  cause  why  the 
taxation  of  costs  should  not  stand,  or  why  the  costs  of 
the  former  proceedings  in  this  Court  should  not  be 
allowed  under  the  special  circumstances  of  the  case. 

Chitty  OB  the  last  day  of  the  Term  shewed  cause 
against  this  rule  on  an  affidavit  stating  the  facts  in  the 
foregoing  case,  and  that  the  bail  had  nearly  sufficient 
goods  to  satisfy  the  judgment,  and  shewing  that  the 
original  defendant  had  without  their  privity  gone  abroad, 
and  left  them  without  funds  to  pay  the  debt.  He  sub* 
mitted  that  this  was  therefore  not  a  case  in  which  the 


(a)  Lee  ▼.  Lmgard,  1  Eatt,  404. 

(b)  These  were  afterwuds  taxed  and  paid  to  defendant's  attorney  belbre 
the  nibtequent  rale  was  made  absoltite. 
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Court  would  give  costs,  and  that  the  Court  would  not         1819. 
amend  or  alter  the  judgment  after  the  Term  in  which  it     .  """"^ 

was  Signed.  againtt 

FULLSB. 

The  Court  said,  that  under  the  circumstances  of  the 
case  this  rule  must  be  made  absolute,  but  without  costs. 

Rule  absolute  without  Costs,  (a) 

« 

(a)  L  e.  Tbe  defeodufk  CMts  of  ihewuig  cauie  tgaiiut  tfae  last  role. 


Buckle  against  Roach.  nmby, 

Feft.  litb. 

f^HITTY  on  a  former  day  obtained  a  rule  to  shew  where  authority 

cause  why  the  proceedings  against  the  defendant  in  ^  8*^*"  ^  " 

this  action  subsequent  to  the  writ,  should  not  be  set  aside,  tect  deJeodam 

and  why  an  attorney  named  Pears,  who  had  acted  on  and  before  the 

behalf  of  the  defendant,  should  not  pay  the  costs  of  the  J^^J^S^^, 

application.    The  motion  was  founded  on  an  affidavit,  ****  atfomey 

^  *  gave  an  under- 

taking to  pat  in 
bail  for  tbe  defendant ;  the  Court  would  not  set  aside  the  proceedings  on  behalf  of  defendant, 
although  he  disclaimed  the  aathority  of  the  attorney,  (a) 


{a)  The  Court  of  C.  P.  refused  to  set  aside  an  order  of  mii  prtai,  referring 

a  cause  to  arbitration,  on  an  affidavit  by  the  defendant  stating  that  she  had 

ezpresdy  desired  her  attorney  not  to  consent  to  any  rule  of  reference ;  and  the 

Court  said  that  granting  such  applications  would  lead  to  collusion,  and  that 

tbe  defendant*!)  remedy  was  by  action  against  her  attorney.     FUmer  v  Deir 

her,  S  Taunt.  486.  C.  P.     Griffitht  v.  WiUiam,  1  T,  R,  711.     But  it  has  been 

held  that  if  a  debtor  paj  the  debt  to  an  attorney  suing  him  on  behalf  of  his 

creditor,  and  it  turns  out  that  the  attorney  had  no  authority  from  the  phUntiff, 

he  will  be  liable  to  pay  the  money  again,  and  his  only  remedy  is  against  tlie 

attorney,  who  will  be  responsible,  although  he  conceived  he  was  acting  under 

a  real  authority  from  the  plaintiff,  Bpbson  v.  Eaton,  1  T.  R.  62.    From  this 

case  therefore  it  seems  to  follow,  that  the  Court  would  stay  the  proceedings 

where  an  action  is  brought  by  an  attorney  without  autliority,  for  otherwise 

the  defendant  would  be  twice  charged,  see  Tidd,  6th  ed.  548.    In  Robun 

▼.  Eaton,  1  T.  R.  62.  the  record  of  the  attorney's  being  admitted  to  protecate 

was  insisted  upon  as  obligatory  on  the  plaintiff;  but  the  Court  said  that  the 

record  only  proved  that  the  attorney  prosecuted  the  suit  in  the  phuutiff's 

ie»  hot  not  that  the  plaintiff  gave  any  authority  to  the  attorney  for  so 
vide  tamen,  6  Mod.  16.     1  &ift.  86— 88f  192. 

O 
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18 1^.  stating  that  Pwrs  had,  Without  the  defendant's  autho- 
p~^k  ^^'  given  an  undertaking  to  put  in  bail  above  in  the 
ffjfo^  action,  and  had  accordingly  put  in  bail  who  had  regularly 
justified.  The  authority  of  Mr.  Pears  to  act  for  the 
defendant  was  denied  by  the  affidavit,  and  it  was  shewn 
that  a  Mr.  Eiworthy  had  been  employed  as  his  attorney 
For  six  mohths  past.  It  was  on  this  ground  that  the 
proceedings  were  not  sustainable. 

Gaseleesnd  £.  Lavces  now  shewed  cause— the  former 
for  Mr.  Pears,  and  the  latter  for  the  plaintiff;  and 
from  the  affidavits  produceid^  it  appeared  that  the  de- 
fendant had  been  in  embarrassed  circumstances,  and 
had  before  the  present  proceedings  informed  Mr.  Pears 
that  he  expected  to  have  actions  commenced  agicinst 
him,  and  desired  him  to  protect  him  from  arrests,  and 
adopt  such  measures  as  he  might  think  necessary  for 
his  defence.  The  affidavits  further  stated,  thai  Mr. 
Pears  had  been  in  the  habit  of  doing  business  for  the 
defendant. 

Chitty,  in  support  of  the  rule,  admitted  that  the  affi- 
davit of  Mr.  Pears  was  not  to  be  resisted ;  but  urged 
that  as  the  defendant  had  positively  disclaimed  his  au- 
thority to  act  for  him,  and  had  sworn  that  during  the 
last  six  months  Mr.  Pears  had  acted  for  him  in  no  in^ 
stance  as  his  attorney,  the  Court  would  not  give  effect 
to  the  proceedings  on  the  bail  bond. 

Per  Curiam.  If  a  party  gives  a  general  authority 
to  an  attorney  to  act  for  him>  that  authority  continues 
in  force  until  it  is  countermanded.  IF  the  attorney  had 
acted  without  authority,  the  motion  would  have  been 
well  founded ;  but  as  the  affidavit  of  the  defendant  i^ 
completely  answered^  the  rule  must  be 

Discharged  with  Cotts. 


IN  THE  FiFtY-jkiNTH  Year  0»  GEORGE  III.  106 

Do£  on  the  demise  of  Cotterell  against  Rob*    nurmu^ 

Feb.  llth. 

/^  CROSS  shewed  cause  against  a  rule  for  staying  Proceedings 

•  the  proceedings  till  the  costs  of  a  former  eject-  S^^ej^Jm^ 
ment  brought  by  the  same  lessor  of  the  plaintiff  were  ***'  *^*  5?!**  ^ 

paid,  former  eject- 

ment brought  to 
try  the  tame  ti- 

It  appeared  that  the  merite  of  this  ejectment  were  **«"«P"<*(«) 
tried  at  the  last  assizes^  upon  a  declaration  delivered  in 
the  year  1811,  and  the  plaintiff  was  then  nonsuited. 
Another  ejectment  was  now  brought  by  the  same  lessor 
of  the  plaintiff  upon,  the  same  title;  but  the  afRdavit| 
on  shewing  cause,  now  suggested  that  the  lessor  of  the 
plaintiff  now  sued  in  a  representative  character,  and 
that  since  the  former  ejectment  the  plaintiff  had  taken 
out  letters  of  administration ;  and  therefore  it  was 
contended,  that  this  case  was  distinguishable  from 
Keene  v.  Angel,  (b)  He  further  suggested  that  the  plain- 
tiff was  a  very  poor  man,  and  was  willing  to  go  before 
the  Master,  and  give  such  security  for  the  costs  of  th€ 
present  ejectment  as  he  should  direct. 

■ 

JV.  E.  Taunton,  id  support  of  the  rule,  said,  that 
letters  of  administration  might  have  been  since  taken 
out ;  but  certainly  that  fact  no  where  appeared  upon 
any  of  the  affidavits.    This  case  fell  precisely  within 


(a)  Vide  FaMam  ▼.  ThruMoutt  E.  24  Geo,  3.  K.  B.  Doe  t«  Lm,  fS 
Geo.  3.  K.  B.  Tidd.  6th  ed.  568.  Adam  on  Ejectment,  td  ed.  3t6.  from 
which  aadiocities  it  appears,  that  in  order  to  warrant  the  itaying  proceedings 
in  the  second  ejectment  till  the  oosU  of  theibnner  are  paid,  the  title  to  ba 
tried  must  be  the  tame  in  both.  It  seems  that  A  ooort  of  cqui^  will  ia  ge^* 
neral  staj  the  proceedings  till  tlie  costs  of  a  former  suit  in  another  ooort  of 
equity  respecting  the  same  matter  are  paid,  but  tlie  rule  is  not  applicaWa 
to  a  case  where  a  smt  is  brooght  in  m  court  of  equity  aAer  the  trial  of  an 
actJonb  a  court  of  law,  maamtch  as  the  media  of  proof  in  the  two  jarisdi** 
tioM  are  very  diffeKEt    See  ll^iid  ▼.  liba«m,  t  Fen  f  S.  105. 

(i>  6  T.  A.  740, 

o  2 
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1819*  the  rule  laid  down  in  the  authority  referred  to.  This 
action  was  founded  entirely  upon  the  same  title,  and 

mtMt  was  brought  by  the  same  lessor  of  the  plaintiff,  as 
appeared  in  the  case  decided  at  the  last  assizes^and  there- 
fore upon  every  principle  this  action  must  be  stayed 
until  the  costs  of  the  former  ejectment  should  be  paid. 

Abbott  C.  J.  The  only  question  in  this  case  is, 
whether  the  second  ejectment  is  in  substance  brought 
to  try  the  same  title ;  if  so,  the  rule  is,  of  course,  to 
stay  the  proceedings  until  the  costs  of  the  former  eject- 
ment have  been  paid.  This  rule  must  be  made  absolute, 
unless  the  plaintiff  can  shew  that  he  is  going  upon  a  dif- 
ferent title  from  that  relied  on  in  the  former  ejectment. 

Rule  absolute* 


J^****"?'  Griffiths  against  Stephens. 

Feb,  11th.  ^ 

Prohibitkm  may    ^  CROSS  on  a  former  day  moved  for  a  rule  to  shew 

be  iatoed  to  the      VJTm  .  •.       n  i.«i-^«  i_       u         ^   i_ 

Bherifftomtrain  causc  why  a  Writ  of  prohibition  should  not  be 

S^gV^re-  ««««<!  directed  to  the  sheriff  of  the  county  of  Hereford 

plerin  suit  under  11  G.  f .  c.  19.  sfter  the  expintioD  of  the  five  dajs  allowed  hj  9  W.^  M, 
It  1.  c  5.  for  replevying  a  distress,  and  alter  sale  of  such  distress,  (a)  where  a  person  had  acted 
for  many  years  as  clerk  of  replevins  to  several,  and  had  been  reGosiiiaed  as  such  by  the  present 
sheriff;  but  it  did  not  appear  that  he  had  been  appointed  to  his  odice  under  stat.  1  ^  S.  P.  ^  Jf. 
c  If.  Court  granted  a  prohibition  to  reitrain  the  sheriff  from  proceeding  in  a  suit  wbeie  a 
replevin  had  been  granted  by  such  an  o£Boer.  (b) 


(a)  But  it  seems  that  if  the  geods  distrained  remain  unsold,  the  tenant  has 
a  right  to  replevy  after  the  five  days,  although  the  goods  may  have  been  re- 
moved, Jacob  V.  King,  5  TaunUm  451.  1  Marth  1S5*  sc.  .     . 

(6)'rhe  statute  1  &  $  P.  M.  c.  12.  s.  3.  directs  "  that  every  sheriff  of  shires 
not  being  cities  or  towns  made  shires,  shall  at  his  first  county  day,  or  within 
two  months  next  after  he  hath  received  hb  patent  of  his  office  of  sheriffwick 
depute,  appoint  and  proclaim  in  the  shire  town  within  his  bailwick  four  de« 
puties  at  the  least,  dwelling  not  above  twelve  miles  distant  from  one  another, 
which  said  deputies  so  appointed  and  proclaimed  shall  have  authority  in  the 
sheriffs  name  to  make  replevies  and  deliverance  of.  such  distresses  in.  such 
manner  and  form  as  the  sheriff  may  and  ought  to  do,  upon  pain  that  every 
sheriff  for  every  month  he  shall  be  without  such  deputy  shall  forfeit  5L  one 
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to  restrain  him  from  proceeding  in  his  Court  in  a  plaint  Id  19* 
of«repIevin,  on  the  ground  that  the  replevin  was  out  of 
time,  being  after  the  five  days  allowed  by  the  stat.  amat 
2  tVilL  4r  Mar,  st  \.  c.  5.  for  that  proceeding,  had 
expired.  The  affidavit  upon  which  the  motion  was 
made  stated  that  the  sheriif  had  had  notice  of  the  expi- 
ration of  the  five  days  before  he  granted  the  replevin, 
and  after  the  distress  was  sold  he  submitted  that  as  the 
Sheriff's  Court  was  a  court  of  record  with  an  inherent 
jurisdiction  limited  by  act  of  parliament,  (a)  this  Court 
could  not  take  notice  of  that  fact  upon  affidavit,  and 
therefore  the  parties  were  driven  to  this  proceeding, 
which,  though  novel  in  its  nature,  (b)  was  to  a  certain 
extent  sanctioned  by  Lord  Loughborough  in  Grant 
v.  Sir  Charles  Gould,  (c)  in  which  that  learned  Judge  said, 
*'  Another  ground  of  prohibition  is  where  an  act  has 
passed  with  respect  to  any  authority  resident  in  other 
courts,  as  in  the  Ecclesiastical  Court,  in  which  there  is 
an  inherent  jurisdiction.  In  such  a  case  the  Courts  of 
Westminster  Hall  have  conceived  that  where  the  autho- 
rity is  limited  by  an  act  of  parliament,  the  court  which 
acted  differently  from  the  prescription  of  the  act  was  in 
that  instance  exceeding  its  jurisdiction,  and  therefore 
liable  to  a  prohibition.''  On  this  authority,  and  under 
the  circumstances  above  mentioned,  he  prayed  the  pro- 
hibition; and  a  rule  nisi  was  accordingly  granted. 


I  mlf  to  the  lung  and  the  other  to  the  informer."  In  the  case  of  peace  officen, 
jastioes  of  the  {>eaoe,  oonstahles,  &c.  it  is  in  general  saffident  to  prove  Xhej 
acted  in  these  cases  without  prodacing  their  appointment,  even  on  the  trial 
of  an  indictment  for  murder,  per  BMiler  J.  herryman  v.  Wise,  4  T.  R.  966.  So 
on  an  indictment  for  perjury  committed  by  the  defendant  before  a  surrogate 
in  the  ecclesiastical  court,  proof  tliat  the  person  who  admioi^tered  the 
oath  acted  as  surrogate,  is  sufficient  prima  fadt  evidence  of  his  appointment 
and  authority.  R»  ▼.  VereUt,  3  Camp6. 4SS.  Res  ▼.  Gardner,  9  Omph.  513. 
(«)  Vide  Sehifyn,  Ni.  Pri.  1096i  7. 

(b)  A  slniilar  application  had  not  been  made  for  upwards  of  an  hundred 
yearf,  and  a  precedent  was  not  Iroown  in  the  office. 

(c)  «  H.  BL  69. 
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I>OK 

ftoi. 


18 19.  Peaks  now  shewed  cause,  and  contended  that  the 

only  question,  as  he  apprehended,  in  this  case,  was, 
whether  the  goods  distrained  had  been  sold  before  the 
replevin  was  granted  i  and  he  submitted  that  th^  affi- 
davits upon  which  this  application  was  mtde  left  that 
point  in  doubt. 

Cross  then  said  that  the  circumstance  of  the  goods 
having  been  sold  before  the  replevin,  was  not  the  only 
ground  upon  which  this  motion  was  to  be  sustained. 
There  was  another,  which  he  had  not  mentioned  when 
he  obtained  the  rulci  vi?.  that  the  sheriff's  deputy  had 
no  authority  to  grant  replevins  at  the  time  this  replevin 
was  granted,  inasmuch  as  he  bad  not  then  received  his 
warrant  for  that  purpose  from  the  sheriff,  as  required  by 
1  Phil.  4r  Mar.  c.  19>  which  directs  that  the  sheriff 
shall  appoint  four  deputies  within  two  months,  not  above 
twelve  miles  from  each  other,  to  make  replevins,  oa  for- 
feiture of  ol.  a  month. 

Peake,  in  answer  to  this  objection,  referred  to  the 
afl^davit  of  the  clerk  of  the  replevins,  which  stated  that 
he  had  been  usually  appointed  for  many  years  last  past 

by  the  sheriffs  of  Hereford,  as  clerk  of  replevins  at 

a  place  18  miles  distant  from  Hereford,  where  the  sheriff's 
office  had  been  usually  held  for  the  purpose  of  granting 
replevins  in  that  district,  and  that  conceiving  himself  to 
be  fully  authorized  to  grant  replevins,  he  had  granted  the 
one  in  question.  The  affidavit  did  not  state  the  fact  of 
his  having  received  an  appointment  from  the  sheriff  of 
the  present  year,  yet  as  the  latter  had  recognised  him  as 
bis  deputy,  and  as  he  knew  that  be  had  always  acted  as 
replevin  clerk,  the  Court  would  presume  that  he  was  a 
regularly  constituted  officer.  But  supposing  there  was 
any  doubt  upon  this  point,  the  Court  would  not  try  it 
upon  a  motion  for  a  prohibition,  particularly  as  it  could 
not  be  denied  that  the  sheriff  himself  had  jurisdiction 
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in  these  matters.    If  the  replevia  in  this  case  had  been        Iftlft* 
granted  without  any  authority,  it  was  open  to  the  party  «. 

aggrieved  to  brng  an  action  and  try  the  question,  agtam 
whether  the  officer  had  or  had  not  any  authority  to 
grant  replevins.  The  oniy'question  now  was,  whether 
this  was  a  proceeding  instituted  in  the  Sheriff's  Court 
without  any  authority  whatever ;  and  if  it  appeared  that 
he  had  competent  jurisdiction  in  these  matters,  the  Court 
could  not  proceed  by  prohibition. 

Crass  in  support  of  his  rule  was  stopped  by  the 
Court. 

Abbott  C.  J.  It  does  not  appear  that  the  person 
who  represents  himself  to  have  so  long  acted  as  clerk 
of  the  replevins  to  the  sheriff  of  Hereford  has  received 
any  appointment  as  required  by  1  Phil,  8^  Mar, 
There  is  nothing  on  the  face  of  the  affidavits  to  shew  in 
point  of  fact  that  he  has  been  regularly  appointed,  and 
we  cannot  substitute  conclusion  and  speculation  for 
fact.  I  am  of  opinion  therefore  that  the  replevin  bond 
having  been  granted  by  a  person  who  had  no  authority 
to  grant  it,  the  whole  foundation  of  the  suit  fails,  and 
the  prohibition  ought  to  go. 

The  Qther  Judges  concurred. 

Ilule  absplute. 
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nvnimf,'  Aston  against  George. 

Feb.  11th.  ^^ 

An  order  of  nui  nHHIS  was  ED  action  of  slander,  and  by  an  order  of 

cause  to  BrUtn-  Lord  Ellenborough,  the  late  Chief  Justice,  at  the 

madeT rule  of  sittings  at  11151  priu8,  the  cause  was  referred  to  arbitra- 

CoQrt,afterw>-  ^Jqj,^  fhe  arbitrator  proceeded  in  his  reference,  and  had 

tioe  of  reroca-  *  .     ./v        i 

tk»  of  the  tfbi-   examined  all  the  witnesses  for  the  plaintiff  and  several 
rity.(4i)*"  on  the  part  of  the  defendant,  w^hen  the  latter  in  writing 

revoked  the  power  of  the  arbitrator,  on  the  ground  that 
she  could  not  procure  the  attendance  of  certain  wit- 
nesses necessary  to  her  defence,  and  consequently  no 
award  was  made.  Last  Term,  Lord  Ellenborough's  order 
was  made  a  rule  of  Court,  for  the  purpose  of  applying 
for  the  costs  occasioned  by  the  reference  ;  and  on  a 
former  day  in  this  Term  a  rule  was  obtained,  calling  on 
the  plaintiff  to  shew  cause  why  the  rule  for  making 
Lord  Ellenborough's  order  a  rule  of  Court  should  not  be 
discharged,  on  the  ground  that  a  Judge's  order  could  not 
be  made  a  rule  of  Court  after  the  revocation  of  the  ar- 
bitrator's authority  *;  and  the  case  of  King  v.  Joseph  (a) 
was  relied  upon. 

Littledale  now  shewed  cause,  and  distinguished  this 
case  from  King  v.  Joseph^  where  it  was  held,  that  a  sub- 
mission to  arbitration  by  deed  may  be  revoked  by  deed, 
and  notice  of  revocation  before  award  made,  but  that 


(a)  5  Taunt,  45f .  Per  Gibbs  C.  J.  If  the  plaintiff  has  by  deed  cove- 
nanted to  perform  an  award,  and  an  award  is  made,  ihe  party  cannot  by  r&- 
tokuig  bis  authority  relieve  himself  from  the  action  of  covenant,  nor  will  the 
Court  in  such  ca5e  set  aside  the  award,  because  it  would  deprive  the  other 
party  of  his  action ;  if  there  is  an  arbitration  bond  in  a  penalty,  the  penalty 
cannot  be  revoked,  but  the  authority  may  be  revoked  at  any  time  before  the 
making  of  the  award.  The  submission  should  not,  under  such  circumstances,* 
have  been  made  a  rule  of  Court  af^er  the  revocation  of  the  arbitrator's  autho- 
rity, and  the  rulo  so  obtained  ought  to  be  set  aside. 


GEomoB. 
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after  the  revocation  the  submission  onght  not  to  be         1819> 
made  a  rule  of  Court.     He  contended,  that  the  order  of        -— — 

ASTOK 

a  Judge  was  very  different  in  its  nature  from  a  deed,  jtgauat 
which  was  an  instrument  executed  between  the  parties 
themselves.  The  private  agreement  of  the  parties 
might  be  revoked  by  their  own  act,  so  as  to  avoid  its 
effect.  Where  a  reference  takes  place  at  nisi prius,  the 
order  cannot  be  made.a  rule  of  Court  until  the  nextTerm, 
but  a  revocation  of  the  arbitrator's  authority  in  the 
meantime  would  avoid  its  effect.  It  is  in  the  power  of 
the  party,  before  the  next  Term  arrives,  to  countermand 
the  authority,  and  avoid  the  reference,  upon  the  prin- 
ciple that  the  submission  to  the  reference  is  like  an 
agreement  between  the  parties.  Not  so  of  a  Judge's 
order,  which  is  a  judicial  act,  but  will  not  be  binding 
upon  the  parties  until  it  is  made  a  rule  of  Court,  there- 
fore it  is  necessary  to  make  it  a  rule  of  Court  for  that 
purpose.  In  this  respect,  therefore,  the  case  of  King 
V.  Joseph  is  wholly  inapplicable  to  the  present,  because 
there  it  was  not  necessary  to  make  a  submission  to  ar- 
bitration by  deed  a  rule  of  Court.  In  that  case  there 
might  be  a  remedy  by  deed,  but  here  there  is  no  remedy 
at  all,  unless  the  Judge's  order  is  made  a  rule  of  Court, 

Hul/ock  Serjt.  and  JS.  Tmwcs,  in  support  of  the 
rule,  contended,  that  a  Judge's  order  was  in  effect  the 
same  as  an  agreement  or  deed,  and  that  it  is  therefore 
not  necessary  to  make  it  a  rule  of  Court  in  order  to  give 
effect  to  it.  If  this  submission  to  arbitration  had  been 
in  point  of  fact  by  deed,  the  case  of  Ki?ig  v.  Joseph 
would  have  been  exactly  in  point ;  but  though  it  was 
not  by  deed,  yet,  from  the  nature  of  the  instrument,  it 
was  really  the  same  in  point  of  law.  They  cited  Tre* 
menhere  v.  TreseUiany  (a)  Melire  v.  Gratrix,  (b)  Hide 


(a)  1  Sfd.  45$.  (h)  7  East.  608. 


f09  CASES  IN  HILARY  TERM 

}819.  Yn  P$tit,  (a)  and  Salk.  73 ;  and  contended,  that  in  all 
"^ —  events  a  Judge's  order  could  not  be  made  a  rule  of  Court 
nguimi        after  tbe  authority  of  the  arbitrator  was  revoked. 

Abbott^  C.  J.  I  am  of  opinion  that  a  Judge's  order 
is  mainly  distingiiishable  in  its  nature  from  a  deed  or 
auy  other  instrument  executed  between  the  parties. 
The  parties  may  revoke  a  deed  or  instrument  between 
themselves,  but  they  cannot  revoke  the  authority  of  the 
Judge;  and  therefore  I  am  of  opinion  that  the  rule  for 
discharging  the  rule  for  making  Lord  ElUnborough's 
order  a  rule  of  Court  must  be  discharged. 

B4TLBT  J.  I  am  entirely  of  the  same  opinioo ;  and 
if  we  were  not  to  hold  that  the  Judge's  order  should 
be  made  a  rule  of  Court,  there  would  be  no  means  of 
^  obtaining  the  judgment  of  the  Court  against  a  party 

upon  the  subject  of  costs.  Where  the  parties  execute 
a  deed,  or  enter  into  an  agreement,  they  may  revoke  tbe 
authority  of  the  arbitrator  before  tbe  submission  is 
made  a  rule  of  Court,  but  the  party  has  a  remedy  by 
action  of  covenant  in  case  there  is  any  default  in  the 
performance  of  the  agreement  or  the  obligations  of  tbe 
deed.  But  not  so  of  a  Judge's  order,  for  there  is  no 
remedy  for  the  party  unless  it  is  made  a  rule  of  Court, 
so  that  he  may  obtain  judgment.  The  Judge's  order  is 
not  in  the  nature  of  an  agreement  or  deed,  and  there- 
fore I  think  it  ought  to  be  made  a  rule  of  Court. 

HoLROYD  J.  The  Court  has  a  distinct  authority 
from  that  which  the  parties  would  have  by  an  agree- 
ment between  themselves.  For  even  supposing  the 
submission  itself  might  be  revoked  by  one  of  the  parties, 
that  would  be  no  revocation  of  the  order  of  the  Judge, 


(«)  1  Chau.  C83.  tt5. 
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because  the  parties  have  no  authority  to  revoke  the  act         IS  19. 
of  the  Judge^  and  although    the  submission  may  be         Unov 

revoked,  still  if  the  Judge's  order  authorizes  the  arbi-         «gamu 

Obobob* 

trator  in  making  bis  award,  there  is  nothing  to  prevent 
the  order  being  made  a  rule  of  Court. 

Best  J.  The  party  may  revoke  the  submissiofi, 
but  that  cannot  put  an  end  to  the  order  of  the  Judge. 
If  there  is  any  person  to  be  bound  under  the  order,  it 
must  be  made  a  rale  of  Court.  The  parties  must  be 
bound  by  the  order,  but  its  binding  eiFect  is  acquired 
by  its  being  made  a  rule  of  Court.  The  order  directs 
that  the  arbitrator  shall  do  so  and  so,  and  gives  him  a 
power  to  award  costs,  but  the  Court  by  the  terms  of  the 
order  has  the  power  to  say  what  costs  the  party  shall 
pay.  There  have  been  two  or  three  cases  cited,  but  it 
appears  to  me  that  those  cases  are  directly  against  the 
argument  which  has  been  urged  on  the  part  of  the 
defendant.  The  case  of  Hide  v.  Petit  (a)  is  a  decisive 
authority  in  this  case,  because  it  goes  to  shew  that  it  is 
necessary  to  have  a  rule  of  Court,  in  order  to  inapower 
the  Court  to  grant  ^n  attachment  for  disobedience  to 
the  award.  And  the  present  case  is  clearly  distinguish- 
able from  Tremenhere  v.  I^resilian*  (i)  I  am  of  opinion 
therefore  that  this  order  must  be  made  a  rule  of  Court. 

Rule  discharged. 

^^w>»^j^yi^  11  ■  I       ■  III  ■■^*^-^i  I  I      ■  I  I  ■■■  ■  ■         ■  «  ■        '  ■■ 

(fl)  1  Chan.  Cm.  185.  (*)  1  Sid.  45f. 


eo4 
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TImnday, 
Feb.  lltb. 


Where  an  order 
of  referenoe  is 
made  at  nm 
priuM  with  the 
nmal  daoie, 
empoireriiig  the 
Court  to  award 
ocMts  for  affected 
delay,  or  other- 
wise wilfully 
prerentiiig 
the  arbitrator 
from  making  hb 
award;  and  one 
of  the  parties, 
after  tne  arbi- 
tration has  been 
entered,  revokes 
the  arbiliator's 
power,  in  oonae- 
queiice  of  being 
unable  to  pro- 
cure the  atten- 
dance of  neoes- 
lary  witnesses, 
he  is  not  liable 
to  costs  within 
the  meaning  of 
the  order. 


Sabie  against  Same. 

T  LTTLEDJLE  obtained  another  rule  in  this  case, 
calling  upon  the  defendant  to  shew  cause  why  it 
should  not  be  referred  to  the  Master  to  tax  the  costs 
occasioned  by  the  reference  of  this  cause  to  arbitration, 
relying  upon  the  words  of  Lord  Ellenborough's  order, 
viz.  "  that  if  either  party  by  affected  delay  or  other- 
wise wilfully  prevent  the  said  arbitrator  from  making 
the  award,  he  or  she  shall  pay  such  costs  as  the  Court 
of  our  said  Lord  the  King  shall  think  right  and 
just."  (/) 

Hullock  Sergeant,  and  E,  Latves,  shewed  cause 
against  the  Rule,  and  said,  that  the  question  was,  whe* 
ther  under  the  circumstances  of  this  case  it  could  be 
deemed  reasonable  and  just  that' the  defendant  should 
be  called  upon  to  pay  any  costs  occasioned  by  this 
arbitration.  It  was  true  that  the  arbitrator  had  ex- 
amined 22  witnesses  for  the  plaintiff,  and  1 1  or  12  for 
the  defendant,  when  the  latter  revoked  his  authority, 
expressly  on  the  ground  that  she  was  unable  to  procure 
the  attendance  of  certain  necessary  witnesses,  who  had 
been  subpoenaed  to  attend  the  arbitrator  on  her  behalf, 
but  who  positively  refused  so  to  do.  The  question 
therefore  was,  whether  the  mere  act  of  revoking  the 
authority  of  the  arbitrator  under  such  circumstances 
could  be  considered  within  the  terms  of  the  Judge's 
order  as  affectedly  delaying  ox  zDilfully  preventing  the  ar- 
bitrator from  making  his  award.  If  the  defendant's 
act  was  just  and  reasonable,  it  did  not  fall  within  the 


(a)  Sec  hm  uf  order  of  Nt»i  PriiM  TVd*;  Forms,  4th  ed.  546,  T. 
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mischief  proTided  agaiDst  in  the  order,  and  therefore        18 1&. 
^he  was  not  bound  to  pay  costs.  ^ 


lAttledale,  contri,  submitted  .that  the  defendant 
ought  to  pay  the  costs  of  the  reference,  because,  before 
she  agreed  to  the  reference,  she  ought  to  have  been 
certain  whether  she  was  likely  to  procure  the  attend- 
ance of  all  her  necessary  witnesses.  If  before  she  had 
gone  to  the  reference  she  had  been  assured  by  her  wit- 
nesses that  they  would  attend,  it  certainly  would  be 
rather  hard,  if  they  did  not  attend,  to  compel  her  to 
pay  the  costs.  It  did  not,  however,  appear  that  she 
bad  ever  made  any  application  to  those  persons  before 
she  agreed  to^the  reference,  to  know  whether  they  would 
attend.  It  appeared  that  there  bad  been  six  meetings 
before  the  arbitrator,  and  that  she  had  examined  a 
great  many  witnesses  on  her  behalf,  and  it  was  but  rea- 
sonable in  all  events  that  she  should  pay  the  costs  of 
the  two  or  three  days  employed  in  examining  her  own 
witnesses.  This  case  was  not  similar  to  that  where  a 
party  applied  to  put  off  a  trial,  and  it  was  not  necessary 
that  the  revocation  of  the  aibitrator's  authority  should 
be  obstinate  and  contumacious  in  order  to  bring  the 
defendant  within  the  terms  of  the  Judge's  order. 

Abbott  C.  J.  By  the  terms  of  the  order  "  if  either 
party  shall  by  aifected  delay  or  otherwise  wilfully  pre- 
vent the  arbitrator  making  the  award,  he  or  she  shall 
pay  such  costs  as  the  Court  shall  direct.''  The  Court 
has  no  power  to  direct  the  payment  of  costs,  unless 
the  arbitrator  has  by  affected  delay  or  othermseheen  pre- 
vented from  making  his  award.  It  appears  to  me,  that 
in  order  to  bring  the  party  within  the  operation  of  these 
terms,  it  must' be  a  wrongful  and  unreasonable  preven- 
tion. Now  I  cannot  say  that  the  prevention  of  the  arbi- 
trator from  making  his  award,  in  consequence  of  the 
absolute  impossibility  on  the  pfut  of  this  defendant  of 


Sahb. 


Sai 
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1819«        obtaining  the  attendance  of  witnesses' necessary  for  lier 
Z    7        defence,  does  fall  within  these  terms.  That  <^annot  be  a 

Sam*  ' 

wilful  and  wrongful  act  which  arises  from  the  necessity 
of  the  case ;  nor  can  1  say  that  the  party  has  been  gailty 
of  afected  delay,  unless  it  appears  to  be  wilful;  and  I 
think  the  word** otherwise/'  which  follows  those  words, 
means  nothing  more,  because  it  must  be  something 
Irrongful  and  unreasonable. 

Batl&y  J.  I  agree  with  my  Lord  in  his  construction 
of  the  word  '*  otherwise/'  because  it  must  be  connected 
with  *'  affected''  delay^-^thej  are  both  ejusdem  generis. 
The  word  *'  wilful "  in  that  part  of  the  order  is  synoni- 
tnous  with  wrongful.  The  Court  must  look  to  the  mo- 
tives of  the  party,  and  it  appears  to  me  that  the  conduct 
of  the  defendant  in  this  case  does  not  come  within  the 
substantial  meaning  of  the  order;  and  therefore  1  think 
the  Court  is  not  at  liberty  to  award  any  costs. 

HoLRoTD  J.  I  am  of  the  same  opinion.  I  think 
that  there  must  not  only  be  a  prevention,  but  that  the 
prevention  must  be  by  reason  of  the  misconduct  of  the 
party,  id  order  to  call  upon  the  Court  to  charge  her  with 
costs.  It  appears  that  the  defendant  had  used  every 
means  in  her  power  for  the  purpose  of  gaining  the  attend- 
ance of  her  necessary  witnesses,  and  that  she  did  not 
revoke  the  arbitrator's  authority  until  there  was  no  hope 
of  procuring  their  attendance.  This  is  not  like  the  case  of 
a  trial  at  law,  where  the  party  could  compel  the  attend- 
ance of  the  witnesses.  It  appears  to  me,  therefore,  that 
this  is  not  such  a  prevention  as  under  the  circumstances 
trould  fall  within  the  meaning  of  the  words  **  affected 
delay  or  otherwise  wilfully  prevent."  Wilful  means  a 
spirit  of  opposition,  whether  right  or  wrong,  reasonabli^ 
or  unreasonable. 

Best  J.  concurred.   . 

Rule  discharged. 
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Ea:  parte  Bartlett.  nnrtday. 

Feb.  11th. 

ADAM  mored,  that  this  gentleman  might  be  re-  Anattomeywho 
admitted  as  an  attorney  of  the  Court,  upon  payment  ^e*OTt"hUce^ 
of  the  arrears  of  duty,  and  a  small  fine,  without  a  Terra's  tificate  by  «•- 

ton  of  pecuniary 

notice,  on  an  affidavit  stating  that  he  had  been  duly  ad-  difficulties  and 
mitted  and  sworn,  but  for  some  time  past  had  omitted  be"ra[dmitted 
to  take  out  his  annual  certificate,  in  consequence  of  his  withoutaTenn'i 
having  involved  himself  in  pecuniary  difficulties,  and 
having  been  subjected  to  severe  illness  subsequently 
thereto.     The  affidavit,  however,  did  not  state  that 
during  that  time  he  had  discontinued  to  practise,  ot 
that  he  bad  continued  to  practise  under  a  supposition 
that  his  certificate  had  been  obtained. 

Abbott  C.  J.  If  an  attorney  discontinties  practis- 
ing, and  applies  to  be  readmitted,  it  is  like  a  new  admis- 
sion, and  he  must  give  the  usual  notice  in  such  cases. 
The  affidavit  here  does  not  state  that  the  party  discon- 
tinued to  practise.  This  is  not  like  the  case  where  an 
attorney  continues  to  practise  under  a  mistaken  idea  that 
his  certificate  has  been  taken  out  by  his  agent,  for  in 
such  case  the  Court  has  readmitted  an  attorney  without 
a  Term's  notice,  (i) 

Bayley  J.  He  must  distinctly  swear  that  he  had 
not  continued  to  practise,  otherwisis  he  might  be  crimi- 
nally culpable.  The  only  exception  which  has  been 
made  so  as  to  dispense  with  a  Term's  notice,  is  where 
the  party  has  continued  to  practise,  having  reason  to 
suppose  that  his  agent,  or  some  other  person,  has  taken 
out  a  certificate  for  him. 


(a)  See  £x  parte  ■  8th  M,  ante  163. 

(6)  Ex  paite  Winter,  1  ^tfm.  Bf  M,  189. 
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1S19-  Best  J.    If  this  gentleman  could  be  readmitted 

-J.  upon  the  affidavit  before  the  Court,  it  would  be  virtually 

Babtlbtt.      doing  away  with  the  rule  which  requires  a  Term's  no- 
tice. 

Application  rejected. 


Timndmf,  Ex  parte  Watson. 

Feb,  lltb.  ^ 


An 
not 


•ttorn^wii)    HHlNDAL  applied  on  behalf  of    this  gentleman  to 
ted  without  a  be  readmitted  an  attorney  of  the  Court,  on  paying 

thegronndThaT  *  small  fine  and  the  arrear  of  duty,  but  without  a  Term's 
^road  fo*^"  notice,  on  an  affidavit  stating  that  his  agent  had  taken 
time,  and  that  out  a  Certificate  for  him  in  November  last,  not  knowing 
glc<^dto  take  At  the  time  that  he  had  not  had  his  certificate  for  the 
du^Wj^i^^*  preceding  year,  which  omission  was  occasioned  by  his 
•  («)  having  gone  to  Paris  upon  business,  and  elsewhere,  and 

his  agent  having  neglected  to  take  out  his  certificate. 
Under  these  circumstances  it  was  necessary  this  gentle- 
man should  apply  to  the  Court  to  be  readmitted  with- 
out a  Term's  notice.  He  referred  to  Ex  parte  Win- 
ter, (b)  and  Ex  parte  Dent,  (c)  as  authorities  for  this 
application. 

Batley  J.  said,  this  case  was  distinguishable  from 
those  referred  to,  because  they  were  cases  where  the 
party  had  been  continuing  to  practise,  and  had  been 
misled,  by  supposing  that  the  agent  had  duly  taken  out 
the  certificate.  But  here  that  excuse  did  not  apply, 
because  the  genlleman  on  whose  behalf  this  application 
was  made,  must  necessarily  have  discontinued  practis- 
ing whilst  he  was  abroad,  or  else  he  might  be  continuing 
to  practise,  knowing  that  he  had  not  taken  out  his  cer- 


(a)  See  preceding  Case. 
(h)  1  Bam.  4  Aid.  189.  (c)  Id.  190. 
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tificate.  Unless  some  decisive  authority  could  be  shewn,  181§u 

his  Lordship,  sitting  as  a  single  Judge,  did  not  think  he  „ 

could  readmit  the  attorney  without  a  Term's  notice.  Watsov. 

Application  refused. 


De  Normanville  against  Meter. 


Thunday, 
Fek.  11& 


TN  this  case  the  defendant  appeared  and  pleaded  in  Fleaof mioio. 

person,  and  the  plaintiffs  attorney  had  signed  in-  wichout'ti^^. 
terlocutory  judgment,  and  had  given  notice  of  executing.  ]2f?'Hei!d^it" 
a  writ  of  inquiry;  notwithstanding,  the  defendant  had  thuwuimgof- 
filed  a  plea  of '  mui7omer,  which  was  pleaded  in  person,  ptdmifrmiglit 
and  not  signed  by  counsel.  ^^Im^^ 


ple^W 


Barry  moved  to  set  aside  the  judgment,  on  the 
ground  that  it  was  signed  irregularly,  there  being  a  plea* 
filed  within  the  four  days  according  to  the  practice  of 
the  Court.  The  ground  upon  which  he  presumed  that 
the  plaintiff  had  signed  the  judgment,  was  that  of  con- 
sidering the  plea  so  filed  as  a  nullity,  because  by  the 
rule  of  the  Court  all  special  pleas  must  have  the  signature 
of  counsel  annexed  thereto,  before  they  can  be  filed ;  (£) 
but  he  submitted,  that  as  the  plea  of  misnomer  was 
such  a  plea  as  no  other  person  could  be  so  cognizant  of 
as  the  defendant  himself,  and  as  he  had  verified  it  by  an 
oath  ;  and  as  the  rule  of  Court,  with  regard  to  special 
pleas,  only  required  the  sanction  of  counsels'  names. 


(a)  In  C.  P.  although  a  defendant  condncts  his  ctase  in  penon,  tfhe  file 
atpedalpleakuaniiUity,  mje«  it  be  signed  by  ccmiiiel.  Smmui  t.  ])ume» 

3  Tama,  S86. 

(ft)  By  role  18  Car.  S. "  It  is  ordered  that  no  specioi  pUai  or  demnrren  m 
lawy  in  any  cause  here  in  Court  now  depending  or  hereafter  to  be  prosecuted, 
shall  be  received  by  the  clerks  of  the  papers,  before  such  pleas  or  demurrera 
ahall  be  signed  with  the  proper  hand  of  some  counsel  in^that  behalf  retained." 
iU  to  what  pleas  must  be  sigoed  and  what  OMist  not,  s^e  2W>  6tfa  cd.  7l5i 
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18 19**       in  consequence  of  the  responsibility  required  in  radi 

!r"^  ^    mattersi  and  the  responsibility  of  the  defendant's  oaA 

TILLS        being  greater  than  the  vouching  of  counsel  or  solicitor, 

jStju.       it  ought  to  supersede  the  necessity  of  counsePs  name 

and  signature  being  annexed  to  it ;  and  that  therefore 

it  should  have  been  considered  a  good  and  valid  plea, 

and  that  consequently  the  judgment  so  signed  was 

irregular. 

Batlet  J.  considered  the  rule  of  Court  peremp- 
tory ;  and  asked,  whether  die  plea  was  or  was  not  a 
i^pedal  plea  i 

Bofty  answered,  that  it  was  certainly  a  special 
plea,  but  there  were  other  pleas  which  were  special, 
such,  for  instance,  as  plene  administravit,  and  others ; 
and  yet  defendants  not  employing  attorney  or  counsel, 
but  defending  in  their  own  proper  person  as  in  this 
case,  were  by  the  uniform  practice  of  the  Court  allowed 
to  file  such  pleas,  which  pleas  were  more  matters  of 
law  than  of  fact ;  whereas  the  plea  of  misnomer  was  a 
plea  of  mere  fact,  and  cognizable  especially  by  Ae 
defendant;  and  it  would  be  hard  if  such  a  plea,  being 
a  matter  of  fact,  should  not  be  allowed. 

Baylet  J.  said,  that  he  considered  die  plea  a 
special  one,  and  that  therefore  it  came  within  the  ml^ 
and  required  the  signature  of  counsel. 


Mmder,  amicus  Curi^,  sMd,  dial  the  ol^tioa  takea 
seemed  not  to  be,  that  the  plea  was  not  a  special  plea, 
]^t  that  Urn  plea  of  misnomer,,  verified  by  the  oath  of 
the  defendant  in  person,  was  such  as  might  claiia  a 
distinction  and  be  put  up^m  the  same  footing  as  bemk" 
nfii^  nildebei  or  piesu  mbmmsirmdt. 

Comyii  mentioned  a  case  which  he  thought  biwgbt 
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die  point  taken,  wittnn  the  rnleff  i^plicable  to  pleas  of       nig. 
baakrnptcj^  8cc«  But  — — 


Baylet  J.  The  rule  of  Court  xequiies  the  lig^  jjjjjjjj 
mmre  of  counsel  to  such  pleai^  and  it  k  die  isregalanty 
of  such  pioeeediisgft  that  the  mle  is  calculated  to  pre- 
sent. The  object  of  the  role  was,  that  no  special  pleas 
ationlfl  be  intioduced  on  the  files  of  the  Courts  witbovt 
being  sanctioned  with  the  approbation  of  couose)^ 
testified  by  his  signature. 

Barry  took  nothing  by  his  motion* 


I  ROWSELL  agamStCoX.  Thunday, 

A  CnON  against  the  defendant  upon  a  bail  bond,  ^t^atmrnpe- 
The  writ  was  sued  out  on  the  l6th  of  January,  and  Sebt*«i*'hSi-*" 
the  defendant  regularly  appeared  and  took  the  declara-  ^^^>  «  »  gene- 
tion  out  of  the  office,  after  which  h%  filed  a  plea  of  com*  mntt  be  delh«r- 
peruit  addiem,  and  on  the  2d  of  February  the  plaintiff  ^*i?h  bL^laJi 
signed  judgment  as  for  want  of  a  plea.  'C'^^^T^ 

want  of  a 

E.  Lowes  on  a  former  day  obtained  a  rule  calling  on  ^^^daration^ 
the  plaiBtiff  to  shew  cause  why  the  judinnent  should  notneccMajpr  to 

r  J  J      o  fostaui  ajodg- 

not  be  set  a»de  for  this  alleged  irregularity!  mcnt  signed  for 

want  of  a  plea, 
for  a  decburation 

Barrow  now  shewed  cause,  and  said  that  the  plea  ^^^  bwiTfflSZ 
of  comferuit  ad  diem  was  a  sham  plea,  and  ought  not  to 
hare  been  filed,  but  delirered* 

E.  LMweSy  contrik,  contended^  that  by  the  practice  of 
this  Court,  it  was  not  necessary  to  deliver  a  plea  of  this 
description,  and  he  referred  to  TidePs  Practice,  (a) 


(a)  Jyd,6  ed.  715.    It  is  then  laid  dowzi,  that  there  are  certain  con- 
pkai  that  need  mt  be  signed  or  filed,  but  imy  be  delivered  to  the  plaiiH 


% 
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(CoxT 


1819.  Abbott  C.  J.    (After  conferring  with  the  Master.) 

The  Master  reports  to  ns,  that  such  a  plea  as  this  oagfat 
to  be  delivered,  and  not  filed.  The  attorney  before  he 
signs  judgment,  it  is  true,  must  search  in  the  office  for 
a  plea,  and  he  signs  judgment  at  his  peril  if  he  signs 
without  search ;  but  if  he  aftewards  discovers  that  there 
is  a  plea  in  the  office  which  ought  never  to  have  been 
put  there,  he  is  nevertheless  entitled  to  take  advantage 
of  the  irregularity. 

Bailey  J.  It  was  decided  in  Hilary  \Sn,  that  a 
geheral  demurrer  to  the  declaration  must  be  deUvtred, 
and  that  filing  it  is  irregular,  and  the  plaintiff  may  sign 
judgment,  though  he  knows  that  it  is  filed,  (a)  In  the 
present  case,  if  the  judgment  could  not  be  signed,  the 
consequence  will  be  that  a  party  will  be  entitled  to  file 
every  plea  which  ought  to  be  delivered,  and  a  plaintiff 
will  not  be  able  to  sign  judgment  unless  he  searches  «t 
the  office  of  the  clerk  of  the  papers,  and  when  he  does 
search  he  will  probably  find  a  plea  filed  which  ought  to 
have  been  delivered.  If  the  argument  in  this  case 
is  to  hold  good,  judgment  never  can  be  signed  for  filing 
a  plea  which  ought  to  be  delivered. 

» 

HoLROYD  J.    The  plaintiff  must  search  to  see  if 
the  plea  is  filed,  for  otherwise,  if  there  is  a  special  plea 


tiff 't  attorney,  aach  as  eemperuk  mi  Sem,  Uc  Sea  Hendermn  t.  Smmm, 
poft  2S6,  ISth  Feb.  There  is  a  rule  of  Coort  against  ddiocring  picas  that 
ought  to  beJUed.  Mich,  ftW.BfM.  It  is  ordered  that  no  attonej  or  cleric 
attending  here  in  Coort  presome  to  deliver  to  any  other  attorney  or  derk 
attending  here  in  Court,  or  to  any  other  person,  or  reoeivc  from  any  attor- 
ney or  derlr,  or  any  other  person,  any  special  plea  which  onght  to  be  filed  in 
the  office  of  the  clerk  of  the  papers,  or  acopy  of  such  plea,  before  soch  plea 
shall  be  put  into  the  office  of  the  derk  of  the  papers,  and  that  such  copy  of 
such  plea  shall  be  made  by  the  cleik  attending  in  the  aforesaid  office  of  the 
derk  of  the  papers,  and  agned  under  the  hand  of  one  of  the  derks  attoidiiig 
there. 

(a)  And  see  Tidd,  Cth  ed.  745. 
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properly  filed^  and  they  sign  judgment  without  search-  1819> 

ing,  that  would  be  irregular.     Therefore  the  plaintiff  

must  have  notice  of  a  plea  which  ought  not  to  be  filed.  agnmtt 

It  appears  here  that  the  defendant  has  filed  a  plea  ^* 
which  ought  to  be  delivered,  and  therefore  I  think  he  is 
iiregular. 

E.  Lawts  then  urged  another  objection  to  the  regu- 
larity of  the  proceedings,  viz.  that  there  was  no  decla- 
ration delivered.    But 

The  CouET  said,  that  this  objection  was  too  late 
after  judgment  signed.  The  plaintiff  tnight  have  filed 
a  declaration  de  bene  eue  last  Term,  and  yet  the  pro- 
ceedings would  still  be  regular. 

Barrow  for  the  plaintiff  consented  to  let  the  defen- 
dant'go  to  trial,  on  the  condition  of  paying  the  costs 
occasioned  by  the  plea,  and  the  costs  of  this  applica- 
tion, and  taking  short  notice  of  trial. 

Rule  absolute  on  these  terms. 


Doe  on  the  demise  of  Jones  against  Roe.         Thund^^, 

FA.  11th. 

nni^iDAL  moved  for  judgment  against  the  casual  Serrke  of  de- 
ejector,  on  an  affidavit  of  the  service  of  the  declara-  ejectment  apoa 
tion  in  ejectment  on  the  premises  upon  a  servant  of  |J^  '^^^ 
the  tenant  in  possession  ;  the  affidavit  further  stating,  ^^^^^ 
that  the  tenant  himself  was  now  resident  in  France,  whi-  thoagh  the  aiB- 
ther  he  was  believed  to  have  gone  for  the  purpose  of  belief  that  the 
avoiding  the  service  of  the  declaration  upon  his  person.    J^*,^*{^4e 

way  for  the  inir- 
.         J.   ,        poteofaroiouig 

Baylbt  J.  said  this  would  not  do.    Service  of  the  lemce.  (a) 
declaration  upon  a  servant  had  long  been  held  bad. 


(a)  Vide  ante  118.    Adam  on  Ejectment,  Sd  ed.  209,  SlO.    1  TM, 
6th  ed.  509. 
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1819. 


Tkunda^  In  the  Matter  of  Crowe. 

Feb.  11th. 

Aniiuoirent  'THIIS  defeiulant  had  obtained  a  special  rale  for  the 
appeu  inpor-  purpse  of  coming  up  to  be  discharged  under  the 

rulc^^iiM  ob-    I^^^^'  -^^^f  ^^^  ^^  ^^^  ^^^  appear  on  the  day  mentioned 

tuned  for  com-     in  tJie  mlc. 
log  np  on  a  par- 
ticoUr  day  to 

irfAeLord?^*  -^^^^^^  ^ow  moved  to  discharge  the  nile,  which 
Act,  cannot       jj^  thoueht  necessarv  to  do,  lest  the  defendant  should 

come  np  on  auo*  °  -i 

therdaywitfaont  oome  up  on  another  day  under  the  same  rule,  and 
tiiat  pnqxMe  /  thereby  take  tibe  plaintiff  by  surprise,  who  might  not  be 
^j^;^*    aware  of  the  day  on  which  the  insolvent  chose  to  bring 

charge  hif  rule      himself  up. 
isonneces- 

Bayiat  'J.  afiter  conferring  with  the  Master,  said, 
there  was  no  occasion  for  Ais  motion,  as  the  insol^pent 
oonld  not  be  brought  up  again  without  another  applica- 
tion for  a  fresh  rule. 


(a)  By  the  St  Geo.  ft.  c.  2&  s.  15.  it  ib  enacted,  that  if  the  Court  shall  be 
wlinficd  that  dne  notice  has  |been  gbrcn  to  the  crediton,  of  the  priaooer't  in- 
tention  to  apply  for  his  discharge,  the  pedtion  shall  be  received,  aad  the 
Coort  shall  thereupon,  by  order  or  rale  of  the  same  Court,  cause  the  prisoner 
«r  prisoners  so  petitioning  to  be  brought  np  to  such  Court  on  sanie  oertoib 
day  in  such  order  or  nde  to  be  specified  ;  and  the  creditors  at  whose  sait 
the  prisoner  is  diarged  in  execution  are  to  be  summoned  to  appear  per- 
tonally  or  by  attorney  in  such  Court,  at  some  oertun  day  specified  for  that 
purpose  in  such  role  or  order,  a  oo^  of  which  rule  should  be  serred  on  each 
creditor,  and  also  on  the  gaoler,  and  an  affidavit  made  of  such  service ;  or  if 
the  creditor  abscond,  so  that  he  cannot  be  penonally  served  wfth  a  copy  «f 
the  rule,  the  Court  will  order  that  service  upon  the  attorney  ihattba  decisad 
fuffident.    Dtnrdl  v.  Buhop,  Boraes  384.  Tidd,  6th  ad.  579. 


IN  THE  FrnT-nnrra  Yxab  or  •GS0R6E  III.  £15 

1819. 

Doe  on  the  demse  qf  against  nmnim, 

Badtitue.  ***'  ^ 

J^   POLLOCK  moved   for  judgment  against  tKe 

*  casual  ejector,  upon  an  affidavit  stating  that  the  Serrlce  of  de- 
deponent  went  to  the  premiseg  in  question  for  the  pur-  jJSS^^^S  * 
pose  o£  serving  the  tenant  in  possession  with  a  decla-  ^fjf?*^^**?!^ 
ration,  that  he  saw  a  female  on  the  premises,  whom  he  the  tensnt  in 
verilj  believed  to  be  the  person  actually  in  the  occupa-  EeooMi^e nol 
tion  of  the  house,  and  that  he  accordingly  left  the  decla-  Suie  ^ll^ 
ration  with  her.  tkm  w»$  not  ad- 

dretied  to  fiich 


Batley  J.  said  this  was  not  sufficient,  as  the  notice 
to  appear  was  not  addressed  to  the  woman  upon  whom 
it  was  served. 

Rule  refused. 

{a)  Tile  notice  mt  tfie  foot  of  Hie  dechntionwost  be  dfaectod  to  the  «•- 
mat  m  "paateman,  bj  n«ne.  Jhe  t.  Boe.  1  Moon  113.  Adaam  onEjectnwn^ 
t  edit.  202.  It  may  be  addressed  to  any  tenant  in  possession,  thoogb  he  be 
ao  as  semoit  or  agent  f<^  another  party.  Doe  dem.  Jama  t.  Stmmtm,  astetlS. 


penoD.(«) 


MxMOKQir  and  others  against  Hart«  Thundo^, 

Feb,  11th. 

TN  this  case  the  writ  against  the  defendant  issued  in  Plaintiff  htving 

Tri$iUy  Term  1818,  and  a  declaration  was  delivered  mpt  before  pies 

4m  the  12th  of  January  1819,  hut  not  filed,  and  the  J^to^J^*^ 

defendant  was  under  term^  to  plead  within  the  first  four  order  for  givmg 

days  of  the  present  Term.    Before  plea  pleaded  the  costs,  and  afier- 

plaintiff  became  bankrupt,  upon  which  the  defendant  benkroptey  ^ 

tobtained  a  Judge's  order  for  security  for  costs  two  days  ^f^  that  the 

^  ^^  plea  coold  not 

before  the  time  for  pleading  expired,  and  afterwards  beset  aside,  bnt 
pleaded  the  plaintiflTs  bankruptcy  in  bar.    On  a  former  ibr^Tingseca- 
*iy,  3firKhin  obtained  a  rule  caUmg  on  the  defendant  to  j^J'i^^ 

sdnded,  the 
pbiiUifftopaythtcostsof  ^sppficatkmi  and  the  defondaaff  role  dlichaigtd. 


Mfvoinr 
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1819.        Aew  cause  why  the  plea  of  bankruptcy  should  not  be 
set  aside  as  irregular,  having  been  pleaded  after  such 
mmam        ordcf  had  been  obtained,  and  why  the  assignees  should 
^^■^^        not  be  at  liberty  to  continue  the  action  in  the  bankrupt's 
name« 

G.  Marriott  now  shewed  cause,  and  urged  that  the 
case  was  not  distinguishable  from  Kinnearw.  Tarrant,(a) 
where  it  was  held  that  in  scire  facias  against  bail  upon 
their  recognizance,  it  is  competent  to  the  defendant  to 
plead  in  bar  against  the  issuing  of  execution  ;  that  be- 
fore the  issuing  of  the  alias  writ  of  scire  facias,  the 
plaintiff  became  bankrupt  and  a  conmiission  issued 
against  him,  on  which  he  was  declared  a  bankrupt 
before  the  return  of  the  writ,  and  his  eflFects,  debts,  &c- 
assigned  to  the  provisional  assignee,  who,  before  plea 
pleaded,  assigned  to  the  assignee  under  the  com- 
mission, who  was  entitled  to  sue  the  defendants,  &c. 
The  language  of  Lord  Mansfield  in  the  MS.  case  cited 
by  Lord  Ellenborough  is,  that  this  plea  is  a  legal  bar, 
and  cannot  be  set  aside ;  and  the  same  terms  are  repeated 
by  Lord  Ellenborough  in  his  adjudication  of  the  case 
before  the  Court. 

m  ■ 

Abbott  C.  J.  We  cannot  deprive  the  defendant  of 
this  plea  which  it  is  the  object  of  the  rule  to  set  aside. 
The  utmost  we  can  do  is  to  rescind  the  order  for  giving 
security  for  costs,  and  discharge  the  mie  upon  the  defen- 
dant undertaking  to  pay  the  costs  of  the  application  for 
that  order.  The  defendant  takes  a  step  by  which  he 
puts  the  plaintiff  to  expense,  and  if  he  meant  to  allow 
the  plaintiff  to  go  on,  he  should  not  have  interposed  by 
seeking  to  impose  the  terms  of  giving  security  for  costs 
before  plea  pleaded. 


(a)  15  EaU,  6$9. 


IN   THE   FiFtY-KINTH  Year  O*  GEORGE  III.  21? 

Baylby  J.    The  Court  would  not  have  given  the        I8I9. 
ilefendant  an  order  for  the  security  for  cosU  if  he  had 
said  he  meant  to  defeat  the  action  by  the  plea  of  bank- 
juptcy. 

Bb8T  J.  It  is  suggested  that  the  defendant  has  a 
good  defence  upon  the  merits.  In  that  case  the  action 
would  have  gone  on  for  the  benefit  of  the  defendant. 
However,  as  we  cannot  take  the  plea  off  the  file,  the  least 
the  defendant  can  do  is  to  pay  the  costs  of  the  applica- 
jtion  of  the  order  for  the  security  for  costs. 

Rule  discharged,  defendant  pay- 
ing the  costs  of  the  order  for 
security,  and  said  order  also 
discharged. 
.  A*  Moore  waa  to  have  argued  for  the  plaintiff. 


The  King  against  A.  B.  and  C.  D.  Justices  of  nunday, 

c,  Fe6. 11th. 

Staffordshire. 

f^HITTY  moved  for  a  criminal  information  against  An  BttomeTbts 

two  justices  of  Staffordshire,  on  the  ground  of  an  present  on  the 
abuse  of  their  magisterial  office,  in  separately  convict-  JSIraStkmon 

the  Game  Laws, 

aud  therefore  where  'an  attorney  for  a  defendant  was  excluded  by  the  magistrates  from  the 
jus6ce-nxnn,  the  Court  refused  a  criminal  inforraation  against  the  magistrate  on  that  ground ;  (a) 
An  error  in  the  proceedings  before  magistrates  is  no  ground  for  a  criminal  information;  and  the 
Court  will  not  interfere  agabist  th^m,  unless  they  have  acted  ctirruptlj.  (6) 


(a)  This  decision,  howercr,  must  not  he  considered  as  authorizing  justices 
of  the  peace  in  all  cases,  and  under  all  circumstances,  to  exclude  a  party  from 
the  benefit  he  may  wish  to  derive  from  hu  attorney's  presence  on  the  hearing 
of  an  information  on  a  penal  statute.  When  a  magbtrate  acts  nunitteriaUy, 
and  b  examining  a  party  on  a  criminal  charge,  it  may  be  essential  for  the 
purposes  of  public  justice  that  the  ezAminatioh  should  be  private,  and  not 
mtecmpted  by  the  uiterferenoe  of  an  attorney  for  the  prisoner)  though,  even 
in  that  case,  the  counsel  or  attorney  of  such  prisoner  is  frequently  permitted 
to  be  present,  and  advise  him  what  questions  he  should  answer.  But,  when 
a  magbtrate  actsjiuftciaU^,  and  he  is  about  to  hear  aaioformatioo,  and  pro- 


tUB  CASES  IN  HILARY  TERM 

I8i9«        iag  two  penoDs  tmder  ibe  5£  6m.  3.  c.  9S«  Bcbednle 
-^T"        L.  sect.  13.  for  oshig  A^  to  kill  gBme,  not  having 


OF 

•UBB. 


^obteined  game  certificates.  The  gioonds  in  nipport 
Sri^sD-  of  this  motion  were  principally,  that  the  magistratet 
had  deprived  the  defendants  of  the  advantage  of  legal 
assistance,  by  orderi&g  their  attorney  oat  of  and  keep« 
ing  him  excluded  from  the  justice  room  doriag  €bt 
bearing  of  the  infonnatioD.  It  was  also  objected,  that 
'Ant  accusation  was  informal,  and  the  innocence  of  the 
parties  was  expressly  sworn  to ;  bat  the  affidavits  im- 
puted no  coimpt  motive  to  the  magistrates  other  than 
that  of  tonung  die  attoniey  out  of  the  room. 

Batlet  J.  What  right  had  the  attorney  to  be 
there?  His  presence  would  only  produce  confusion 
and  irregalarity  in  the  proceedings  of  the  magistrates. 


oeed  to  convictioii,  many  cases  may  oocor  id  which  the  practioe  of  ezclodnig 
an  attorney  would  be  onreasonable.  In  courts  of  justice  in  general,  a  defend* 
ant  opon  a  charge  of  any  offence  net  amoonting  to  felony,  has  a  right  to 
appear  and  defend  by  attorney*  fioc.^.  Attorney  B. ;  and  the  proceedings  uf 
justices  of  the  peace  by  sommary  conyiction  being  matter  of  record  {Poky  on 
Convictions,  38)  why  should  a  party  be  deprived  of  the  same  means  of  de- 
fence on  sach  a  proceeding,  as  m  other  courts?  Suppose  a  defendant  illite- 
rate or  uninfomied,  and  exposed  to  a  psMecdtion  oo  the  i9aae  Laws,  involv- 
ing many  complicated  points  of  law,  and  especially  title,  it  weuld  frequentl/ 
happen,  in  prosecutions  before  a  mag^trate,  that  the  expense  of  counsel  would 
be  greater  than  the  defendant  could  afford,  or  it  might  happen  in  a  distant 
part  of  the  country  that  no  counsel  nor  any  advice  whatever,  except  that  of 
■n  attorney,  ooold  be  procured  in  time ;  it  wmild  then  beiatiier  enonwrkms  to 
uMintain,  that  on  the  trial  of  a  cause  in  a  superior  Court  the  defendant  nny 
have  the  benefit  of  his  Icg^  advisers,  and  that  they  are  to  be  excluded  on  a 
summary  proceeding  before  a  magistrate  acting  JudUnaOaf,  In  the  King 
v.fiaipam,  1  Stru.  44f  it  was  held,  that  a  conviction  for  deer  stealing  might  be 
made  b  the  absence  of  a  defendant,  and  upon  an  appearance  fay  an  attoniey 
appointed  by  him  to  defend  for  him,  and  the  Court  said,  "  We  thn^  that  it  is 
certainly  good ,  fer  the  offender  may  entrust  his  defence  to  another,  and  the 
jnstices  cannot  enforce  him  to  appear  in  person.'    Paltsf,  ^^* 

(6)  It  is  a  general  rule,  that  a  criminal  infermation  wiU  not  be  granted 
lyhrnt  a  majpstiatB  on  aoooont  of  an  enror  in  jn^gmeiit ;  but  it  nmit  appw 
that  he  has  acted  oomptLy  or  with  gross  partiality.    The  Ku^  t«  Bmhh 
iTermBep,196;  Bttr.Bmce,  Caldacot  SOB;    9  9wr,  719,  TSC,  llJS. 


ssnis. 


IK  THB  Tttrt^viim  YfcAB  OF  GEORGE  IIL  ti§ 

An  attomej  has  no  right  to  iDterfere  with  the  duties  of        ]Aj§k 
the  magistrate  in  his  own  justice  room. 

^  JVSTICIS 

Ctntty  submitted;  that  it  was  for  the  !)enefit  of  the  o»  STAmms- 
defendant  on  a  penal  information  that  he  should  have 
the  assistance  of  legid  adrisers,  more  especially  as 
qnestioBs  of  title  frequently  arise  in  prosecDttons  under 
l3ie  game  laws^  and  liie  same  objection  might  be  urged 
to  liie  presence  of  counsel. 

Bay  LEY  J.  An  attorney  in  all  events  has  no  right 
to  be  present.  It  may  be  a  diiferent  thing  where  coun- 
sel are  employed.  There  is  no  corrupt  motive  imputed 
here  to  the  magistrates,  and  therefore  there  is  no  pre- 
tence for  this  motion. 

Bbst  J.  I  am  of  the  same  opinion,  if  there  is  any 
thing  improper  in  the  form  of  the  conviction,  the  parties 
have  another  remedy ;  but  any  such  error  is  no  ground 
for  a  criminal  information,  which  can  only  be  granted 
against  a  mi^istrate  when  he  has  acted  corruptly,  and 
not  when  he  has  acted  merely  erroneously. 

Rule  refused,  (a) 


(h)  Mbeti  C.  J.  sod  Bt^rtyi  J.  were  abfcnt. 
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IS19. 


Friday,  ObCHARD  AND  ANOTHER  OgoinSt  ThOMAS. 

Feb,  Ittb. 

Ab  insolToii  d^HITTY  on  a  former  day  had  obtained  a  rule  for  the 

debtor  who  hu  v-/  ,,.  rij^j^  ^i^-ji  j 

neglected  to  ap-  bnDging  up  of  the  defendant  on  this  day,  m  order 


^reet^erUie  ^^^  ^^  might  be  discharged  as  an  insolvent  debtor  out 
I/wds*  Act,  3<    of  custody  under  the  Lords'  Act.  on  an  affidavit  whibh 

G€0.  S.  c.  SD.  in 

the  nextTeroi  Stated  that  the  defendant  had  been  charged  in  execu- 

^^rVxe.  ^on  by  the  plaintiffs  before  Hilary  Term  in  1818,  and 

CTtioD,andaftcr-  ^^^  ^^  account  of  iguorauce  he  had  neglected  to  apply 

bat  WIS  pre-  to  the  Court  in  that  Term,  in  pursuance  of  the  Lords' 

«erc«frompn»-  Act,  39  Geo.  2.  c.  £8.    That  in  Easter  Term  following 

ti^^araTMDiiot  ^^  ^^'^  given  the  proper  notice  to  the  plaintiffs  required 

'jS^^  by  that  act,  preparatory  to  his  discharge;  but  that  on 

5S  ^'3.  c.  5.  account  of  his  having  a  very  large  family,  and  extreme 

ones  ddajs'oc-  poverty  and  inability  to  defray  the  necessary  expenses, 

^^••'°~<*  ^J  ^^  he  had  hitherto  been  prevented  from  proceeding  on 

mistake.  such  notice,  but  had  recently  given  a  propel  notice. 

D.  F.  Jones,  on  behalf  of  the  plaintiffs,  now  op- 
posed the  defendant's  discharge,  and  insisted  that  the 
3£  Geo.  2.  c.  28.  s.  13.  was  imperative.  '^  It  shall  and 
may  be  lawful  to  and  for  any  such  prisoner,  before  the 
end  of  the  first  term  which  shall  be  next  after  any  sucb 
prisoner  shall  be  charged  in  execution  by  his  creditor, 
to  exhibit  his  petition  to  the  court."  The  application 
was  therefore  now  loo  late.  He  submitted,  that  the 
statute  33  Geo.  3.  c.  5.  s.  5.  was  not  applicable  to  this 
case.  It  enacts,  that  "  where  any  debtor  shall  have 
neglected  to  take  the  benefit  of  the  acts  within  the 
time  limited,  and  shall  make  it  appear  to  the  court 
out  of  which  the  execution  issued,  that  such  neglect 
arose  from  ignorance  or  mistake,  sucb  debtor  shall  then 
be  entitled  to  take  the  benefit  of  the  acts,  as  if  he  bad 
taken  the  same  within  the  time  so  limited  as  aforesaid." 


TaoMAt. 


IN  THB  Fifty-ninth  Year  op  GBORGE  III.  881 

It  appeared  from  the  defendant's  own  affidavit,  that  he        1819* 
was  aware  of  the  necessity  of  applying  to  the  Court  in      ^ 
JEns^er  Term  next,  and  his  subsequent'pecuniary  embar- 
rassments did  not  constitute  an  excuse  for  the  further 
delay.    The  application  was  therefore  too  late,  and  the 
defendant  must  be  remanded. 

Chiify  submitted,  that  these  acts,  passed  with  a 
humane  object  in  favour  of  prisoners  for  debt,  who  must  , 
give  up  the  whole  of  their  property  on  obtaining  their 
discharge,  ought  to  be  construed  liberally.  The  words 
in  the  Lords'  Act,  **  shall  and  may,"  are  not  necessarily 
compulsory  on  the  prisoner  to  make  the  application  iji 
the  first  term,  (a)  He  also  referred  to  Tidd*s  Practice, 
where,  upon  the  authority  of  decided  cases,  it  is  laid 
down,  that  a  prisoner  is  entitled  to  the  benefit  of  the 
acts  who  has  been  prevented  from  applying  for  it  in 
due  time  by  the  misconduct  of  his  agent,  or  by  his 
ignorance  of  the  creditor's  place  of  abode  till  recently 
before  his  application,  (b)  He  submitted,  that  under 
these  circumstances  the  defendant  was  entitled  to  his 
discharge. 

HoLBOTD.  The  statute  53  Oeo.  3.  c.  5:  s.  5.  by 
its  recital  evinces  that  the  legislature  intended  by  the 
prior  act  to  compel  the  prisoner  applying  for  his  dis- 
charge to  do  so  within  the  limited  time ;  and  the  same 
statute  only  allows  of  two  descriptions  of  excuse  for 
delay  in  making  such  application,  namely,  neglect 
aiinng  from  ignorance  or  mistake.  Taking  the  affidavit 
in  this  case  to  be  true,  yet  the  only  excuse  it  offers  for 
the  delay  is  poverty,  and  therefore,  however  I  may 


(•yNiehtlUr,NeUm,tMmhfOO,  Vid.  Wey  t.  .SWcy,  Ahw  STt. 
JitUrt  FrKt  6th  ed.  577. 

(6>7W,6tfaed.  977,8.    4  T.  A.  !I31, 367. 
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mg.       legni  ike,  ttloatien  of  ihe  defimdaa^   I   iMvre  m 
jmiBdiakm  to  afford  kim  relief  and  he  miBt  Ipe  r»- 

BlftBdcd. 


jVuiiQ^,  DiMOND  against  Clarke  and  another. 

Feb.  12tb. 

Attachment'  nHHE  plaintiff  had  brought  an  action  against  the  de« 
litfter'8^iUioG»-  fendants  upon  a  policy  of  insurance  ag^uiut  fire^ 

torforcort»duc  ^^^  obtained  a  verdict  at  the  Lent  Somerset  assizes 

from  the  plain- 
tiff m  the  OHue    1816  foe  the  sum  of  800/.    The  costs  were  taxed  as 

aithoagh  the  at-  between  party  and  party  at  538/.  and  the  whole  amount 

?wi]^cdfr<»r  ^^ ^^  ^^^ ^^ ^^^^  ^'^ afterwards  paid  to  the  plaintiff 

pn^wng,  by  bimself  and  not  to  lus  attorney.   Mr.  W.  E.  Emp$on^  the 

oQthisoertificate  plaintiff's  attorney^  haying  afterwards  made  applicatioa 

at  the  time  of 

the  booDesi  cioiie„lhe  plaMff  baaing  reoaiTad  the  whole  of  the  debt  and  coata  tnm  Ae  dcfe» 
dant  (a)  Peraons  diicluur^ged  under  the  Inaolyent  Act  are  only  discharged  as  to  those  creditocB 
to  whom  they  g^ve  nodoe  of  tiieir  intentlDfi  to  apply  to  be  diachaxged.  (d) 


(a)  The  statute  Sf  Geo,  J»  e.  90.  ^  99,  enaets^  That  if  any  penon  sfaaB  ui 
hn  own  name,  or  in  the  name  of  any  other  person  or  persons,  sae  out  aii^ 
writ  or  process,  or  commence,  prosecute,  cany  on  or  defend  any  action  or 
suit,  or  any  proceedings  in  any  of  the  Courts  aforesaid,  for  or  in  expectation 
of  any  g^un,  fce  or  reward,  oif  shall  do  any  act  in  any  of  tha  said  Gvuits  as  an 
attorney,  solicitor,  notary,  proctor,  agent,  or  procnrator,  of  such.  Court,  with« 
out  obtaining  a  certificate  in  the  manner  therein  directed,  or  vjithoux  aUeruig 
Ms  asastm  one  of  the  Courtaaforaaaid  wherehu  such  penon  shidl  be  arinnffeil 
aniDUed,  swm,  or  ve^ttered,  aa  solicitor,  stUMS^,  aotuy,  proctor,  agent,  or 
procurator,  cfcxj  such  person  shall  for  every  such  offence  forfeit  and  pay  the 
sum  of  501.  and  shall  be  and  is  hereby  made  incapable  to  maintain  or  prosecote 
«iiy  actBon  OP snitin  any  oout  of  hnr  or  eqin^  lor  tlv  raopveii^g  aiy  tek 
reward  or  disbusement  on  account  of  proncating^  carrying  on,  or  defending 
any  action,  suit,  or  proceeding,  or  having  prosecuted,  carried  on,  or  defended 
any  action,  suit  or  proceeding,  or  any  matter  or  thing  relating  thereto,  with* 
out  auchcertifiDato  as  afaraaaid. 

(fr)  See  Boherr.^dee,  7  Taunt.  179  ace.  The  statute  53  Geo.  5.  c.  102, 
sect.  10,  directs  that  the  Insolvent  Debtors'  Court  shall  specify  in  the  order 
for  the  prisonei's  discharge,  the  several  persons  against  whose  demands  such 
prisoner  shall  be  deemed  by  such  Court  entitled  to  be  discharged  by  virtoc 
oftfceaeti  Thft  aot  theitiora  does  not  <^[>eMt«  af  a  general  diaeharge  of  the 
prisoner  from  all  his  debts,  but  only  from  such  as  are  specified  In  the  efd«r 
by  which  the  priioner  b  disch»8ed«    Seeibitiwr  5* (kf,  9.  o.  M  •*  7; 
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for  the  'pajBtest  of  kis  bill^  the  plaiattff  obtaiaed  a  1819. 
Judge^s  order  for  its  taxation,  haTitig  pfeviowl j  given 
the  usual  undertaking  to  pay  what  should  appear  to  be 
due  to  Mr.  Empsan  on  such  taxation ;  but  it  was  sworn 
that  at  die  time  suck  and^rtaking  was  giren  the  plaintiff 
was  not  aware  that  Empson  was  not  in  a  situation  to 
proceed  for  his  costs.  The  plaintiff  neglected  to  appear 
before  the  Master  at  the  taxation  of  the  bill,  and  Mr. 
Empson's  costs  remaining  iHipatd,  were  allowed  bj  the 
Master^ff  allocatur  at  tibe  sum  of  129i.  ISs.dd.  Munyait 
having  obtained  a  rule  nisi  for  an  attachment  for  iion-> 
payment  of  this  sum, 

cutty  XKHW  shewed  cause  upon  two  gvounds,  appear- 
ing upon  affidavit.  Firsts  that  the  pkmtiff's  attoinqr 
had  omitted  to  enter  his  certiiicate  with  the  proper 
officer,  and  was  consequently  precluded  from  recovering 
his  costs  I  (a)  and  previously  ta  the  obtaining  of  such  cck*- 
tificate,  he  had  omitted  to  take  one  out  for  the  space  c^ 
a  whole  year.  At  a  subsequent  period  he  was  readmitted 
by  the  Conrl  on  payment  of  the  arrears  of  duty  and  20r* 
fine.  The  d7  Geo*  3.  e.  90.  $ec.  SL  enacts  that  ^  every 
penofi  admitted,  sworn  and  enrolled  in  any  of  the 
Cojuts  as  therein  mentioned^  who  shall  neglect  to  ob^ 
tam  his  certificate  thereof  fxH:  the  space  of  csie  whok 
year,  shall  from  thenceforth  be  incapable  of  practis- 
iag  i&  his  own  name,  or  in  the  name  of  any  ckther 
person,  in  any  of  the  saidCourts,  by  virtue  of  such  admis* 
sion^  entry,  and  enrolment,  and  the  admission,  entry  and 
enrolment  of  such  person  in  any  of  the  said  Courts, 
shall  be  from  thenceforth  null  and  void."  It  was  there- 
fore submitted  that  the  attorney  could  not  recover  this 
sum  of  money  by  means  of  an  attachment,  as  he  was 
practising  illegally  at  the  time  when  the  business  was 
performed.    The  second  ground  of  objection  was,  that 


(a)  Sm  ar  Ow.  3.  c  90.  s.  17, 5a  ante  1I2«,  n.  (6) 


r  •  • 
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1819.  ^bc  plaintiff^  since  his  supposed  liability  accrued,  had 
been  discharged  under  the  act  for  the  relief  of  insolvent 
debtors,  (a) 


DlMOlID 

MMMlt 

Clarke. 


j> 


Marryait  and  Reader  were  heard  in  support  of  the 
rule  for  the  attachment. 

The  Court  at  first  seemed  inclined  to  think  that 
the  plaintiff,  by  undertaking  to  pay  what  might  appear 
due,  had  precluded  himself  from  objecting  to  the  attor- 
ney's right  to  recover  for  the  business  done,  on  the 
ground  of  his  not  having  obtained  his  certificate,  but 
afterwards  were  of  opinion  that  construing  these  words 
as  meaning  that  the  party  undertook  to  pay  what  should 
legally  appear  to  be  due,  the  objection  might  be  taken 
notwithstanding  such  undertaking.  However  it  was 
considered  that  as  the  plaintiff  in  the  first  instance 
bad  received  the  whole  debt  and  costs,  Mr.  Empson 
might  recover  the  sum  which  the  Master  had  found 
due,  without  the  aid  of  his  character  of  attorney,  hy 
treating  the  money  originally  received  by  the  plaintiff' 
for  the  costs  of  the  action,  as  received  pro  tantOy  to 
the  use  of  the  attorney.  Upon  the  second  point,  it  did 
not  si^pear  that  the  plaintiff  had  given  any  notice  to 
Mr.  Empson  of  his  intention  to  apply  for  his  discharge 
under  the  Insolvent  Act,  and  therefore  the  plaintiff 
would  not  be  discharged  by  the  operation  of  that  act 
from  the  debt  due  to  the  attorney* 


(a)  55  Gto,  3.  C.  10t« 
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1819* 
Henderson  against  Sansum.  '    ^^i^ 


TfEjiDER.  on  a  former  dav,  moved  to  set  aside  the  A»iie»lpletrf 

jH   .  .  "   .  bankrapcnroiwt 

judgment  in  this  cause,  for  irregularity^  with  costs,  htddkend 


such  judgment  having  been  signed  after  a  plea  was  an^SSiwkt^ 
£lcd  in  the  office.  'O^l^i^ 

jvdgnent  HfDcd 
lor  want  of  » 

Corny n  now  shewed  cause,  and  contended  that  there  P^  «*  *•"■•• 
was  no  irregularity  in  this  case.  The  defendant  had 
pleaded  the  general  plea  of  bankruptcy,  and  it  had  - 
beeu  held  yesterday  that  a  plea  of  bankruptcy  ought  to 
be  delivered  and  not  filed,  (fi)  In  this  case  the  plea 
was  filed  in  the  office;  that  was  irregular,  and  there- 
fore the  plaintiff  was  entitled  to  sign  judgment. 

Reader  in  support  of  his  rule  said,  he  was  not  aware 
of  any  case  in  which  it  had  been  held  that  a  general 
plea  of  bankruptcy  must  be  delivered.  InTidtTs  Prac- 
tice (c)  it  was  laid  down,  that  bankruptcy,  among 
other  pleas,  need  not  be  signed  or  filed,  but  may  be 
delivered  to  the  plaintiff's  attorney,  but  it  did  not  say 
that  it  shall  be  delivered.  The  practice  he  believed, 
c:ertainly,  had  been  not  to  deliver  such  pleas. 

Abbott  C.  J.  The  Master  says  the  plea  must  be 
delivered  and  not  Jiled,  and  therefore  we  must  decide 
according  to  the  practice  of  the  Court. 

Reader  said  that  his  client  had  given  a  rule  to  reply, 
before  the  plantiff  had  signed  judgment.    He  had  an 


(«;  5  C«p.  f .  c  so.  1.  r.  (6)  Vide  BmM  ▼.  Ctt,  Mtc  til. 

(c)  £  £d.  tlS, 


4H«  CASJSS  IN  HILAKY  TEJIM 

t6}9*  affidavit  of  merits,  and  therefore  upon  payment  of 
*"""  costs,  pleading  instanter  and  taking  short  notice  of  trial, 
aecmtt        prohably  the  Court  would  set  aside  the  judgment. 

The  CouBT  made  the  rule  absolute  on  these  terms. 


miiy^  Smith  against  Blundell. 

Befendant  caDr  TTX  F,  JONES  on  a  former  day  obtained  a  rule  call- 
▼lao,  till  plaintiff  *  iug  on  the  defendant  to  shew  cause  why  the  rule 
&iilt  Ib^  be^  obtained  for  trying  this  cause  by  proviso  should  not 
^Sifto  A^"  ^  discharged.  The  affidavit  in  support  of  the  rule 
SnmniflrAiWBei  stated,  that  issue  was  joined  in  Trinity  Term  last,  and 
was  sot  tried,  the  cause  went  down  to  trial  at  the  summer  assizes  for 
^P^!^Z  Chester,  by  special  jury,  but  as  very  few  special  jury- 
triaiagainattiie  men  attended,  neither  party  chose  to  pray  a  tales,  and 

Sominer  Awaes  mt      j  ^     , 

1818,  upon  a  oousequently  the  cause  was  not  tried.  Smoe  then,  the 
bat  not  UTioff     defendant  applied  for  a  rule  to  try  by  pvoviso. 

been  tried  as  m- 
tanded,  by  a 

special  jury,  Parke  now  shewed  cause   against  the  rule,  and 

cbooaing topraj  ^f g^>  that  prior  to  the  case  going  down  to  trial  at  the 
dMpiai^ff  iras  ^^^  assizes,  issue  had  been  joined  in  the  same  cause  for 
notmsQcbde-    the  summer  assizes  1816;  and  the  plaintiff  not  choos- 

ianlt  as  to  entitle    .  .   ,    i  , 

the  defendant  to  mg  then  to  go  to  tnal,  he  submitted  there  was  sufficient 

a  rule  for  tmng 
by  proriso.  (a) 

(s)  Tbe  d^mdant  cannot  proceed  to  trial  by  piofiso  untU  tks  phUC 
bas  been  guilty  of  lacbes  in  upt  proceeding  to  trial  apoordii^  to  the  ooune 
and  practice  of  the  Court  See  t  Samd.  336.  a.  n.  4.  2  £ase.  209»  Sir 
Jacob  Banket  case.  2  Soft*  65€.  except  in  cases  where,  the^defendant  is  an 
actor»  as.  in  replevin,  4cc.  id,  UtUL  Sea  mie  JtfvA.  4  dmu  nale  c*  "  no  trial 
can  be  had  by  proviso  ia  Ltmdon  or  Middlatx,  tUl  de&ult  made  by  the  plain- 
tiff after  the  issue  is  entered  on  record,  nor  in  country  causes  till  the  pbuntiff 
has  made  defiiult  in  trying  his  issue  the  next  assises  after  the  issue  is  entered, 
and  m  neither  ease  till  a  rule  for  a  trial  by  proviso  be  entered.  Vide  St^- 
fardMn  Canal  Company  o.  The  Trad  and  Merwy  NarigatiQa  ConipiDy, 
5  roioil.  577.    1  Hank,  218.  S.  C.    TUd,  6th  ed.  818. 
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default  on  his  part  to  entitle  the  defendant  now  to  a        1819. 
rule  for  trying  by  proviso. 


jMet,  on  the  other  side^  said  it  was  true  that  issue 
vras  joined  in  this  case  in  Triniiy  Term  1816,  and  that 
notice  of  trial  had  been  received  for  the  then  next 
assizes,  when  the  plaintiff  did  not  try ;  hut  the  issue 
then  to  be  tried,  was  not  the  issue  now  on  the  record, 
but  a  totally  different  issue,  and  it  became  so  in  conse- 
quence of  the  defendant's  having  applied  to  add  a  fresh 
plea^  so  as  to  alter  the  whole  record.  Under  these  oir* 
cumstances  the  plaintiff  was  not  in  default^  and  there- 
fore he  was  entitled  to  discharge  the  rule  for  trying  by 
proviso. 

Afi  b6tt  C.  J.  This  application  is  made  on  the 
ground,  that  issue  was  not  joined  in  this  case  until 
Trinity  Term  last,  and  consequently  that  the  plaintiff 
\^afi  not  been  in  default.  It  is  sworn  distinctly,  that 
the  issue  which  the  plaintiff  relied  upon  at  the  last 
assizes  was  not  the  one  he  relied  upon  at  the  summer 
assizes  1816.  The  defendant  does  not  deny  that  issue 
was  joined  in  last  Trinity  Term,  and  therefore  as  there 
is  no  default  on  the  part  of  the  plaintiff,  I  think  we 
ought  to  make  this 

Rule  absolute. 


Smitb 

Blumdsli^ 


fi« 
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Doe  v.  Roe« 


Fdb.tiUu 


«  * 

AffidaTit  most  ^ AMP  BELL  moved  for  judgment  against  the  ca- 
tliedAj  mi  sual  ejector^  but  stated  an  omission  in  the  affidavit 

w      ituswoni.  ^£^g  service  of  the  declaration  in  ejectment^  the  jnrat 

having  omitte<l  to  state  the  day  of  the  month  on  which 
the  deponent  was  sworn.  He  submitted  that  it  was  not 
necessary  to  reswear  the  affidavit,  but  merely  for  the 
commissioner  to  insert  the  day  of  the  month  according 
to  his  recollection  of  the  time  when  the  oath  was  admi* 
nistered. 

HoLBOTD  J.  said  that  tne  jurat  must  either  be 
amended,  or  an  affidavit  produced  on  the  part  of  the 
commissioner  as  to  his  recollection  of  the  day  when  the 
affidavit  was  sworn 

Rule  refused. 

FAiidi  ^^^  ^  *^^  demise  of  Simmons  against  Roe. 

ScrrioeofdecU-  f^HITTY  moved  for  judgment  against  the  casual 
"^y^riSTii"  ejector,  on  an  affidavit  stating  the  service  of  the 

woman  aa  the  declaration  uDon  a  woman  on  the  premises,  who  repre- 
presented  henelf  sen  ted  herself  to  be  the  wife  of  the  tenant  in  possession, 
tiie  teu^t  in  °  I'ut  as  the  affidavit  did  not  go  on  to  add  ''  which  depo- 
P^^J^^^^j^-  nent  verily  believes  to  be  true," 

the  aifidant  of 

ever  the  depo-  Thb  Covrt  held  this  insufficient,  and  therefore  re- 

S:^"     feed  the  rule. 

Rule  refused. 


(a)  Service  on  ibe  wife  c»f  the  tenant  in  poasesaon,  either  upon  the  pre- 
kBMes  or  at  the  hnsbtBd's  house  (lo  that  the  husband  and  wife  appear  to  be 
living  together)  is  sofficient ;  and  if  the  wife  neglect  to  deliver  the  declara> 
tioD  to  her  hasband»  he  most  answer  for  her  defanit  Doe  dem.  Mtrimd 
T.  Bayim,  6  T,  R.  766,  Doe  dem.  Baddam,  v.  Sae,  t  Bot.  ^  FuL  b5. 
Gooiri^  V.  Tknutam,  t  Bio.  Bcp.  600.  GoodtitU  v.  BadtiUe,  1  Boi.  $Fiit 
484.    Jemny  r,  Cutts,  iBot^ifPtd,  New  Rep.  S0& 
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Hartley  against  Barlow.  J^w^ioy, 

ryHTTTY  shewed  cause  against  a  rule  for  an  attach-  Attechncnt  fisr 
ment  against  an  attorney  of  this  Court,  for  his  con-  ^ing^^ 
tempt  in  not  paying  the  sum  of  200/.  to  the  plaintiflF,  JJ^JJJJ^J  Ji™. 
pursuant  to  the  Master's  allocatur.    The  answer  to  the  tnr.oiiuiotbe 
application  was,  that  the  affidavit  upon  which  the  rule  affidaTitttatiM 
bad  been  obtained  was  only  made  by  the  plaintiff's  derk,.  J^^J^JJ^^t » 
who  swore  that  he  demanded  the  money,  but  did  not  clerk,  (a) 
shew  any  authority,  by  power  of  attorney  or  otherwise, 
to  receive  it,  or  that  he  had  produced  such  power. 

• 

.' .  Holtf'm  support  of  the  motion,  admitted  that  it  did 
not  appear  that  the  deponent  had  any  power  of  attorney. 

Abbott'  C.  J.  A  mere  clerk  will  not  do.  You 
must  shew  him  in  contempt  by  refusing  to  pay  the 
money  himself  to  the  principal,  before  you  can  charge 
the  party  with  an  attachment. 

Rule  discharged'. 


(a)  A  copy  of  the  rule  with  the  Master's  allocatar  thereon,  should  be  per- 
tonalljr  served  on  the  party  liable  to  the  costs;  and  at  the  same  time  the 
origjuttl  mle  should  be  shewn.  The  King  r.  SmUhie$t  3  T.  R.  551 .  3  Taunt, 
485.  Tidd,  10S6,  and  a  demand  of  payment  made,  id,  Urid.  So  in  order  to 
groand  an  attachment  for  nonperformance  of  an  award,  it  is  not  sufficient  to 
shew  fiicts  from  which  it  m^y  be  inferred  that  the  award  has  come  to  the  hands 
of  the  party  proceeded  against.  Brander  t.  Penleagtt  5  Taunt,  813.  There 
most  be  penonal  notice  of  the  award,  and  a  personal  demand  of  the  money; 
and  the  naming  of  a  particular  time  and  place  in  the  award,  does  not  super- 
sede the  necessity  of  a  personal  demand,  which  is  absolutely  necessary  in 
order  to  bring  the  party  into  contempt.  Brandon  r,  Brandon,  1  Bog.  ^  PaJ. 
594.  f  Sii(ffd.J86.notel.  iSaOcZS.  12  Mod.  «d7, 31«.  If  the  demand 
be  made  by  a  third  person,  a  copy  of  the  power  of  attorney  should  be  senred 
ofMn  the  opporite  party.  Per  Lord  Ken^an^  K  38  Geo.  3.  K.  B,  lidd.  881, 
BiitfecSBta.i^p.  990. 
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W9i 


fWifasf,  Page  agakut  Vocaei.  ap4  anotbeb. 

I 

Wkcre  pdNntiff    /^RWQOD  shewed  cause  against  a  rule  obtained  in 

dStt  DQt  dochuPQ      ^^       i<  /•  t  n  ••11 

wituio  tb^  Xeua  thifi  case  OQ  a  fomer  day  for  setting  aside  the  in- 
ra^ra^lT^  terlocutory  judgment  signed  for  inregnlarity ,  on  the 
feiukiit  is  in  g^  eTonnd  that  the  defendant  was  entitled  to  an  imparlance. 

iWsleiAUkd  to   ^ 

an  iisfMclance;  The  wnt  was  retomable  early  in  Michaelnuu  Term,  time 

ddM^4wkf^  enough  for  the  plaintiff  to  have  declared  as  of  that 

b^dc^S?**  Term,  but  he  did  not  declare  until  after  the  essoign  day 

bimieU;  as  by  of  the  present  Term ;  and  on  shewing  cause  Curwood 

his  n  imfffifffaarily  .  ,  . 

obtaining  an  or-  said  that  if  there  were  no  other  circumstances,  in 
dcrforpartfca.    ^jj^  ^^^g^  ij^|.  jj^^gg  stated,  the  defendant  would  be 

lars,  witn  a  stay  ' 

of  proceedings  entitled  to  BS*  imparlance;  but  he  conlended  that  the 
beende^  delay  of  the  plaintiff  ^ould  be  a  voluntary  delay, 

''*^*  W  or  that  if  the  defendant  delayed  the  plaintiff,  and  pre- 

vented him.  &om  decladog,  as  for  ins.taace,  by  obtain- 
ing an  iDJunction,  then  the  defendant  was  not  entitled 
to  an  imparlance.  He  suggested  that  the  circumstances 
of  the  delay  in  this  case  arose  firom  the  act  of  tb^  de« 


(a)  The  general  rale  seemB  to  be,  that  where  the  writ  is  retomable  in  one 
Term,  bat  the  declaration  is  not  deliTered  or  filed,  and  notice  thereof  g^ven 
before  the  essoign  day  of  the  second  Term,  the  defendant  is  not  obliged  to 
plead  in  the  same  Term,  but  is  entitled  to  an  imparlance,  except  where  bail 
is  not  perfected.  Imp.  JT.  B.  8th  ed.  Z6S.  From  Rule  Trin,  5  &  6  Gto.  t. 
n.  b.  Rule  Mich,  10  Oeo,  ft.  reg.  2.  and  Rale  T,  22  Geo.  3.  K.  B.  it  appears, 
that  when  the  process  in  K.  B.  is  retornable  the  last  retom  of  the  Tenn,  or 
when  the  process  is  returnable  before  the  last  return,  but  the  declaration  is 
not  delivered  or  filed,  and  notice  thereof  given  four  days  exclusive  before  the 
end  of  the  Term,  the  defendant,  if  completely  in  Court,  is  entitled  to  an  im- 
parlance, and  need  not  plead  until  the  first  four  days  of  the  next  Term ;  and 
if  the  plaintifr  omit  delivering  or  filing  his  declaration  before  the  essoign  day 
of  that  Term,  and  giving  notice  thereof,  the  defendant  will  also  be  allowed  to 
imparl  to  a  subsequent  Term.  2  Sound.  2,  note  2,  4th  ed. ;  Ttdd,  6th  ed.  483. 
Where  the  defendant  does  not  perfect  bail,  and  thereby  prevents  the  pUin- 
tiif  from  declaring  in  chief,  he  is  not  entitled  to  an  imparlance,  as  the  plain- 
tiff on  bailable  process  is  not  bound  to  declare  de  bene  ate.  Kent  v.  Yait*^ 
6raiuit.261;  lAfan^,587,ac.;  J3a%  v.  KonlZer,  2  Bds.  ^  BtO.  126  j  fio^- 
fettonv.  &plt,5r.ii.  372i  hi^.K,B.  8thed.266i  lUd,  489. 


'^OBt. 
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fendant  himsetf^  for  as  soon  as  the  plaintiff  had  sued        Wig. 
out  his  writ,  and  before  he  had  declared,  the  defendant        *!; — 

Pace 

obtained  the  ndual  order  for  a  particular  of  the  plaintiff's  jfabut 
demand,  with  a  stay  of  proceedings  till  that  was  given. 
This  was  an  action  by  the  assignees  of  a  bankrupt  for 
goods  sold  to  the  defendants — the  bankrupt  had  ab- 
sconded, and  his  books  had  also  disappeared,  therefore 
they  could  not  furnish  the  particular.  It  appeared  that 
the  plaintiff  had  called  upon  the  defendant  himself  be- 
fore the  commissioners  of  bankrupt,  and  he  admitted 
that  he  had  an  account  of  all  his  dealings  with  the 
bankrupt  in  his  books,  and  that  he  had  all  the  bills  of 
parcels  of  the  goods  sold  to  him,  with  which  he  under- 
took to  famish  the  plaintiff,  but,  notwithstanding  that 
undertaking,  he  and  his  attorney  had  constantly  refused 
to  give  them  copies  of  the  bills  of  parcels,  so  that  in 
point  of  fact  the  defendant  himself  had  tied  up  their 
hands  from  giving  him  correct  particulars,  the  know- 
ledge of  which  he  had  within  himself.  Under  these 
circumstances  the  plaintiffs  had  declared,  and  they  gave 
sncb  particulars  as  they  were  enabled  to  do,  and  in  con- 
sequence of  the  defendant  having  refused  to  plead,  the 
plaintiffs  signed  judgment  as  for  want  of  a  plea.  The 
qnestton  therefore  was,  whether  under  these  ciiciim- 
stances  the  defendant  was  entitled  to  an  imparlance,  the 
judgment  having  been  regularly  signed. 

P.  Pollock  in  support  of  the  motion  relied  upon  the 
general  rule  of  the  Court,' that  where  a  plaintiff  does  not 
declare  in  one  Term^  the  defendant  is  entitled  to  impail 
to  the  next. 

The  Court  said  that  this  rule  was  not  without  ex- 
ception. If  the  defendant  was  the  cause  of  the  delay, 
lie  was  not  entitled  to  an  imparlance.  It  appeared  that 
he  himself  had  stopped  the  plaintiff  from  going  on,  and 
therefore  the  judgment  was  not  irregular.    He  might 
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1^19*  however  be  let  in  to  plead  apon  payment  of  codts,  plead- 

!^'~^  iog  imtanter,  and  taking  short  notice  of  trial. 

MMtf  Rule  discharged  on  these  conditions. 

Voosi*. 


jpvmi^.  Picker  against  Webster. 

#M.  Itth. 

Bules  lor  jndg-     ITINDALL  applied  to  enlarge  the  rule  in  this  case 


oTADonrairin  ^^^  judgment  as  in  the  case  of  a  nonsuit,  on  the 

ooontry  GUKs,  <rround  that  the  application  was]  made  so  late  in  the 

plied  for  curly  Term  that  it  was  impossible  for  the  plaintiff,  who  re* 

Term,  m  order  Sided  m  the  country,  to  prepare  his  instructions  to  shew 

tbat  tiie  plaintiff  caUSe. 
■ay  MTe  soffi- 
oent  time  to 

the  same  Term,  HoLROTD  J.  said  that  the  rule  must  be  enlarged, 

SbwUiTroie'  ^^^  *^^  ^*^  parties  ought  not  to  move  for  judgment 
Jjtt  the  ne«t       ag  Jn  case  of  a  nonsuit  in  country  causes  so  late  in  an 

Tefm*  and  will 

not  permit  the  issuable  Term,  the  necessary  consequence  of  which  must 
2l[^2e  at***"**  be  to  delay  the  proceedings  until  another  issuable  Term. 
W  Rule  enlarged. 


(a)  The  time  for  moving  for  judgment,  as  in  case  of  a  nonsuit  in  a  oenntry 
cause,  seems  to  be  in  the  Term  next  after  notice  of  trial  is  ^ven.  Ttdd,  6th 
ed.  8S3.  (note  HmU  ▼.  Buchanan,  t  T.  R.  734.)  In  another  case  on  the 
same  day,  the  counsel  for  the  plaintiff  and  defendant  had  consented  to  enlci^ 
the  rule  to  shew  cause  ten  days  after  the  Terra.  But  the  Court  said.  In 
cases  of  motions  to  set  aside  executions,  and  other  instances  requiring  an 
eariy  decision,  a  hearing  at  chambers  may  be  obtained ;  but  motions  for 
judgment,  as  in  case  of  nonsuit  made  late  in  the  Term,  are  not  entitled  to  any 
•nch  fotourable  attentioni  and  must  be  enlarged  till  the  next  Term. 
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1819. 


Doe  on  the  demise  o/*SiMOKfs  against  Mastebs.    rnday, 

Fefr.  121I1. 

li^ANNING  moved  for  leave  to  issue  an.  execation  ModwiforlMTe 

against  the  casual  ejector,  after  a  verdict  against  Soo*ii^MtSc 

the  landlord,  who  defended  the  ejectment  alone;  and  he  ^'^  V^f^i 

submitted  that  he  was  entitled  to  have  the  rule  absolute,  lord  defendi 

in  tbe  first  instance,  on  the  authority  of  Fenn  v.  Mar^  role  to' tb^* 

riott.  (b)     He  also  mentioned,  that  Chitty  in  the  course  **"^  (*^ 
of  the  Term  had  made  a  similar  application,  and  had 
obtained  a  rule  absolute  in  the  first  instance. 

■ 

Chitty  said  that  he  had  certainly  moved  for  the  rule 
in  that  manner,  but  that  a  rule  nisi  was  drawn  up,  and 
afterwards,  upon  an  affidavit  of  service  .on  the  landlord, 
who  had  defended, was  made  absolute  without  opposition. 

Abbott  C.  J.  The  only  use  in  moving  the  Court 
is  to  give  the  pai'ty  an  opportunity  of  shewing  cause 
why  execution  should  not  be  issued;  therefore. the  rule 
ought  not  to  be  absolute  in  the  first  instance.  You  may 
find  in  Barnes  rules  absolute  for  any  thing. 

Rule  to  shew  cause  granted. 


(a)  See  Hoe  dem.  iZoftertt  and  Wife  t.  GihU  tnd  Wife,  ante  47. 
(h)  Bam.  185. 
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T ITTLEDJLE  mortd  to  set  aside  tba  Terdiet  oV- 
^f^i^STti^  tained  by  the  plaintiff  in  thia  case  at  the  last  sit- 


J^il^J  ^  tings  in  this  Term  at  Gnildhall  before  Abbott  C.  J. 
trial  J  — ^i^tra  ifitli  costs,  on  the  ground  of  irregularity,  the  irregularity 
triai^ai  «tA*y  being  that  the  plaintiff  had  tried  the  cause  by  a  common 
l^i^l^'^j]^^  JQiy,  notwithstanding  a  rule  for  a  special  jury  had  been 
tiie  Coort,  the     gerred  upon  him. 

diy  btlbre  the  ^ 

time  of  trial,  de- 

plaintiff  with  a  BatTow  uow  shewed  cause  against  the  role  for  set- 

,w*IId'^  tiagjaaide  the  yerdictyaad  he  staled  that  the  rale  for  the 
^^I^*!^^.      sp^^  juiy  ^&A  served  upon  the  plainfdff  after  the  rising 


tried  by  a  com*  of  the  Couft  OB  the  6th  of  FtbrtKiiy,  and  the  cause 
^  jvwMdings  i^tood  in  the  paper  for  trial  at  Guildkall,  at  half  past 
were  regular.  («)  jjJq^  ^^  next  morning.    When  the  cause  came  on,  he 

mentioned  the  cireumstances  to  the  learned  Judge,  that 
a  rule  for  a  special  jury  had  been  served  on  the  plaintiff 
the  evetting  before,-  hue  his  Lordship  directed  the  trial 
to  proeeed  wiA  the  commoft  jury  pan^el  annexed  to 
the  record,  and  accordingly  the  plaintiff-  had  a  verdict. 
Under  these  circumstances,  he  submitted  that  the  verdict 
oookl  not  be  disturbed,  because  the  rule  for  the  special 
j.ury  was  not  served  in  sufficient  time  to  enable  the 
plaintiff  to  strike  the  jury. 

lAttledale  in  support  of  this  rule  said,  that  this  was 
simply  a  question  of  regularity.  By  the  practice  of  the 
Court,  the  rule  for  the  special  jury  is  to  be  drawn  up 
and  served  in  London  and  Middlesex  on  or  before  the 
day  preceding  the  adjournment  day  after  each  Term. 
If  this  rule  applied  to  sittings  after  Term,  it  equally  ap- 


(a)  See  the  next  Caae. 


HoVBYKAir* 
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plied  to  sittings  in  Term.  The  plaintiff  had  conformed  1619^ 
to  the  role  thus  laid  down  by  Mr.  Tidd,  {a)  and  there-  T~ 
fore  he  was  regular.  There  was  no  other  rule  upon  tha 
subject,  and  therefore  until  the  Court  pronounced  some 
other  rule  it  was  impossible  to  say  that  this  was  irregular. 

Abbott  C.  J.  It  is  not  necessary  to  lay  down  any 
other  rule  than  that  which  common  sense  dictates.  It 
is  sufficient  however  to  say,  that  the  rule  for  the  special 
jury  ought  to  be  served  so  long  before  the  day  appointed 
for  the  trial  of  the  cause  as  will  afford  the  party  an  op- 
portunity, with  the  ordinary  dispatch  of  business,  to 
attend  to  the  striking  of  the  jury.  Here  it  is  quite  ob- 
vious that  the  plaintiff  had  not  sufficient  notice  of  this 
rule,  by  which  we  ought  to  say  he  should  be  bound. 

BiTLEY  J.  Common  sense  pronounces  the  rule  in 
this  cane.  The  defendant  has  notice  of  trial  for  a  partiv 
colar  day,  and  he  is  informed  that  it  will  be  tried  by  a 
contmoD  jury,  unless  a  special  jury  is  struck.  Service 
of  the  rule  for  a  special  jury  the  night  before  ihe^trial 
takes  place  is  manifiestly  not  sufficient.  The  rule  must 
be  served  a  sufficient  period  of  time  before  the  trial,  so  as 
to  enabie  the  party  to  strike  the  jury  before  the  trial 
takes  place. 

HoLBOYD  J.  and  Best  J.  concurred. 

Rule  discharged. 

Barrow  and  Dehany  for  the  plaintiff,  and  Littledale 
for  the  defendant. 

(a)  TUei,  6th  ed.  840, 1,  and  see  id.  862.  By  Rule  h.  44  Gto,  5.  "  it  it 
ordered  bj  Lord  EUmborough,  C.  J.  that  in  future  no  cause  shall  be  tried  bj 
a  ipedal  juiy  in  Middlaex  or  London,  unless  the  rule  for  such  special  jurj 
be  served,  and  the  cause  marked  in  the  marshal's  book  as  a  special  jury,  on 
or  before  the  day  preceding  the  adjournment  day  in  M\ddlaex  and  London 
respectiTcly."  10  Eatt  1 ;  «  Campb,  XII.  T\dd,  6th  ed.  86«.  Special  jury] 
causes  are  appointed  for  particular  days,  and  perhaps  this  was  the  reason  why 
the  rule  was  promulgated,  and  not  with  a  view  to  any  airangement  between 
the  parties  tbeaselTes. 
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1819. 


FA*  Ifth. 


Doe  on  the  demise  q^Lorimer  against  Lorimer. 


Where  an  eject-  HPHIS  was  an  ^ejectment  by  original,  and  notice  of 


i  aoi 

^!tkM^^^!^  A  rule  for  a  special  jury  was  obtained  on  the  part  of 


pointed  trial  was  given  for  the  third  sittings  in  this  Term. 

■ittiiigt : 

and  the  defend-  the  defendant  on  the  8th  instant,  and  the  cause  was 

ndefora  spedai  appointed  for  trial  on  the  9th.  On  a  former  day,  Chitty 


reiutedtods^  obtained  a  rule  calling  upon  the  defendant  to  shew 

<*^  ^^  cause  why  the  rule  for  a  special  jury  should  not  be  dis- 

thatitwuob-  charged,  upon  an  affidavit  stating  these  facts,  and 

becMiie  the    '  alleging  that  there  was  not  any  possible  defence  to 

BKUt  as  of  the 
present  Teraiy 

supposmghehad  Gurney  now  shewed  cause,  and  urged  that  the 
'  ^  ^  plaintiff  could  gain  nothing  by  this  motion,  because  the 
proceedings  being  by  original,  he  could  not  get  judg- 
ment of  the  present  Term;  and  therefore  the  only 
ground  qpon  which  the  motion  could  be  sustained,  viz 
that  of  unjustifiable  delay,  completely  failed. 

Chitty f  in  support  of  the  rule,  referred  to  the  de- 
cision in  the  last  case,  and  contended  that  this  was 
not  a  case  to  be  tried  by  a  special  j  ury . 

Abbott  C.  J.  I  should  have  thought  so  too,  if  the 
case  could  have  been  tried  with  effect  in  this  Term.  If 
the  plaintiff  had  proceeded  to  trial  on  the  9tb,  and  ob- 


(a)  The  pnictioe  of  the  Court  of  Conunon  3Pleas  is,  not  to  discharge  the 
mle  for  the  special  yarj ;  bat  where  dela^^  is  suggested  as  the  motive  for  the 
applicaticm  for  a  special  jury*  and  this  is  not  satisfactorily  denied  on  the  part 
of  the  person  applying,  the  Court  will  direct  the  cause  to  be  tried  at  the  sit- 
tings in  Term,  unless  consent  b  given  to  such  terms  as  will  obviate  the  objec- 
tion of  delay ;  and  i^vuig  judgment  of  the  Term  is  not,  it  is  said,  always 
satisfiictory,  BJoiain  v.  Broi0n;4  Totint.  470.  Tidd,  6th  ed.  842.  7  TaufU.  390. 
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taioed  a  yerdict,  the  proceedings  would  not  hare  been        1&J9. 
set  aside;  but  as  he  did  not  think  fit  to  do  so,  we  cannot 
now  interfere. 

Gumty  then  consented  to  waive  the  trial  by  a 
special  jury,  and  CAtYfy  obtained  leave  to  withdraw  the 
record  and  re-enter  it  so  as  to  prevent  the  cause 
being  tried  on  the  next  day. 


Lobimbk' 


The  Kino  against  the  Sheriff  of  Middlesex,    ^if^ 

ON  a  former  day  a  rule  was  obtained  for  settinir  aside  AttachBem  •• 

an  attachment  against  the  shenff,  in  a  cause  of  mniar  whera 

Dowgel  V.  Pollock,  which  had  issued  on  the  ground  Il^*Jd/°of 

that  bail  had  been  put  in  with  the  filacer  of  London  wpoMcoaaty; 

Dot  tbC  C/OQfC 

instead  of  Middlesex.  directed  that 

upon  payment 
or  ootta  the  at- 

Reader  now  shewed  cause,  and  contended  that  the  ^jjj^  Jj^ 
attachment  was  regular,  and  could  not  be  set  aside,  office,  m  order 

r  •!  tbat  baU  migbt 

inasmuch  as  the  bail  put  in  in  London  was  no  bail  to  be  pat  in  ^th 
process  issued  in  Middlesex.  2acS*5o' 

Tindal,  in  support  of  the  rule,  said  the  applicatidn 
was  merely  to  the  indulgence  of  the  Court,  and  was 
bon&  fide  on  behalf  of  the  bail,  who  would  ultimately 


(«J  Where  bail  were  put  in  vaMidMmg  on  aooilgiBBliQcd  o«t  in  Lmim, 
the  Court  held  that  it  was  the  Mme  as  if  no  bail  at  all  bad  been  pat  in»  and 
tlie  plaintiff  might  and  ought  to  have  proceeded  against  tlie  sheriff  for  tlmt 
defiioit,  Hmrit  ▼.  Cokoert,  1  Eatt,  603.  The  plaintiff  cannot  proceed  by  tdbrt 
fadn  against  the  bail  in  the  wrong  coonty,  when  such  bail  is  not  warranted 
by  the  prerions  proceedings,  id.  t6ad.  Bat  where  the  defendant  was  arrested 
on  a  lertotiMi  eafim  in  Kad,  the  original  being  issued  in  MiddUtex,  and  bail 
-was  pat  in  in  JTea^,  that  county  being  inserted  in  the  baiUpieoe,  bat  in  the 
niar^  these  words  *'  Tatatum  from  Mtddlaet/' the  Court  held  the  proceedings 
regolar,  and  set  aside  the  attaduneot  obtained  againtt  the  sheriff.  The 
T.  the  Sheriff  of  HicUieso,  S  tf.  tfS.  55f. 
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I810*       hmre  to  pay  the  4ebt,  as  the  shertf  had  nothing  bat  the 

jT^T'        body  of  the  defendant ;  he  therefore  prayed  that  the 

MMwt        rule^  calling  upon  the  coroner  to  return  the  writ,  might 

M  sIbfiDLBSBx,  he  stayed  upon  payment  of  costs,  in  order  that  in  the 

.meaki  time  proper  bail  might  be  put  in  abo¥e. 

The  Court  directed  the  attachment  to  remain  in 
the  office  for  ten  days,  as  a  security  for  ddt>t  and  coata ; 
but  in  failure  of  the  defendant  putting  in  bail  above 
with  the  proper  filacer,  the  attachment  to  go. 

Rule  enlarged. 


jtH»y,  BlUITHWAITE  Ogokut  BlB^OfWXt. 

'    f(^^^^^  <^  ^  former  day  obtained  a  rule  calling  on 
a  wimNdoM  the  plaintiff  to  shew  cause  why  the  execution  in 

a?ki  bck^^  ^^  ^^^  should  not  be  set  aside  for  irregularity,  the 
^^^Sii^f^^  .  irregularity  being  that  a  writ  of  error  had  been  allowed 
but  vhwe  dt^  two  days  before  the  execution  issued.  The  affidavit  upon 
fyify  coQCMded  which  the  motion  was  made>  stated  that  the  action  was 
^toSrortaD  hrought  upon  a  bill  of  exchange  accepted  by  the  de- 
C^*"^'  ^  fendant,  who  let  judgment  go  by  default  On  the  13th 
ande  an  ezccn-  of  January  the  defendant's  attorney  attended  the  Mas- 
issued  witfaoot  ^'^  ^  ^^^^  ^^  costs^  in  pursuance  of  the  notice  served  by 
t^  ^^  ^^  plaintiff's  attorney,  but  the  latter  did  not  keep  the 
MdoD  shaU  be    appointment,  and  the  Master  would  not  tax  the  costs. 

Another  appointment  was  served  for  the  following  day, 
but  the  <defeDdaaif  s  attorney  was  prevented  from  attend- 
ing the  taxation  by  other  business.  The  costs  were 
Jbowcver  then  taxed,  and  B,Ji./a.  was  issued  and  exe- 
cuted. The  defendant  had  brought  a  writ  of  error,  which 
was  allowed  on  the  ISth  of  January,  and  the  affidavit 
lewore  that  the  pluntiff's  attorney  was  awaee  of  the 


(a)  See  tiie  next  Case. 
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albwaqce  of  the  writ  of  enot,  "became  the  depooAt  16 10* 
bad  met  him  on  the  day  it  was  allowed,  when  the  latter  «  """^ 
charged  him  with  having  brought  a  writ  of  error.  eimui 

Adolf  hw  shewed  cause  against  the  role^  and  admitted 
that  in  general  a  writ  of  error  operates  as  a  supersedaas 
from  the  moment  of  allowance,  though  the  plaintiff  be 
proceeding  at  a  distant  place  in  ignorance  of  the  allow- 
ance; (a)  but  the  question  was,  whether  the  defendant'^ 
attorney,  by  keefHng  the  fact  secret  of  his  hairing  brought 
a  writ  of  error,  andpermitting  the  plaintiff  to  go  on  widiOBt 
giving  him  any  intimation  of  error  having  been  brought, 
would  not  deprive  the  defendant  of  the  benefit  of  the 
present  motion.    It  was  true  that  there  was  no  positive 
declaration  that  the  writ  of  error  was  brought  for  delay, 
but  the  plaintiff's  attorney  swcwe  as  to  his  belief  that  it 
was  brought  for  that  purpose,  and  certainly  the  presump- 
tion was  very  strong  in  favour  of  that  belief,  from  the 
circumstanceof  the  defendant's  attorney  having  attended 
to  tax  the  costs,  (ft)    It  was  distinctly  sworn  that  the 
defemdantfs  attorney  bad  been  served  with  an  appoint- 
ment for  one  o'clock  at  the  Master's  office,  but  at 
the  suggestion  of    the  defendant's  attorney  the  ap- 
pointment was  allowed  to  stand  for  2   o'clock;  but 
when  the  plaintiff's  attorney  attended  the  Mastei^Jie 
was '^informed  that  the  defendant's  attorney  had  been 
there,  and  had  entered  a  caveat;  the  Master, however, 
said  he  would  give  another  appointment  for  the  morrow. 


(«)  UmMm  ▼.  Jam,  5  Taunt,  S04.  and  see  the  esses  collected,  IM, 
6th  ed.  117S,  3.  See  the  fall  argament  m  UeriUm  r,  Stevent,  WUla  t70.  la 
that  cue  the  expresaioii  m  the  books  "  esecutwn  executed"  is  ezpbiDed  td 
mean,  that  if  the  sheriff  has  actnallj  srised  goods  under  an  execution  before 
the  writ  of  error  was  allowed,  he  maj  afterwards  proceed  to  a  sale. 

(b)  The  mere  fteU^of  the  plaintiff  or  his  attorney,  that  a  writ  of  error  is 
brought  £ar  delay,  is  not  sufficient  to  prerent  it  firom  operating  as  a  superse* 
deas.  fcfl^Iqmiv. JiiicaiJey, 4 T.B,iS7.  Sr.B.78.  CImMci. Bidmdi, 
Oeg^j.Jrdmd,  Tidd,550. 


240  CASES  IN  HILARY  TERM 

18 19*        when  the  defendant's  attorney  did  not  think  proper  to 
*——        attend.    It  was  trae  in  point  of  fact  that  a  writ  of 
*^^Sirf        error  had  been  sued  out  before,  and  was  in  the  posses- 
Bmowir.        gj^j^  ^{  ^^  defendant's  attorney,  but  the  attorney  for 
the  plaintiff  denied  all  knowledge  of  this  fact  at  the 
time  he  attended  the  Master.    Under  these  circum- 
stances, the  defendant's  attorney  having  kepi  the  allow- 
ance of  the  writ  of  error  in  his  pocket  which  he  might 
have  served,  and  so  much  address  and  dexterity  having 
been  shewn  on  the  other  side,  the  Court  in  all  events 
would  not  make  th^  rule  absolute  with  costs. 

Chithf  in  support  of  the  rule  said  that  the  plaintiff 
had  refused  to  withdraw  the  execution,  although  he 
had  been  informed  that  the  writ  of  error  had  been 
allowed ;  and  therefore  as  the  defendant  had  been  obliged 
to  apply  to  the  Court,  the  rule,  he  trusted,  would  be 
made  absolute  witli  costs. 

'    The  Court]  said,  that  under  the  circumstances  of 
the  case  the  fi.  fa.  ought  to  be  set  aside  without  costs, 

the  defendant  undertaking  to  bring  no  action,  (a.) 

• 

Rule  absolute  without  Costs. 


(«)  As  to  these  temS|  see  aote  134. 
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1819. 


against  Butler.  J^Vk%. 

Feb,  ijTth. 

^HIS  was  an   application  to  stay  the  proceedings  Where  the  tl- 
pending  a  writ  of  error.    The  allowance  of  the  writ  ^V^  "^  • 

-  1      •       1  wntofennor 

ot  error  was  obtained  at  twenty  minutes  after  eleven  in  ^^obtabedit 
the  forenoon,  and  the ^eri  facias  was  issued  at  twenty  ii  btb^'foSJ^ 
minutes  after  one  of  the  afternoon  of  the  same  day,  and  ^^S'ilt 
the  question  was,  whether  after  notice  for  the  taxation  »>mnnt«»ftw 
ot  costs  tor  the  same  day  the  wnt  of  error  operated  as  nooo,  and  notioe 
a  supersedeas,  the  plaintiff  having  been  served  witli  J^^Jf^thT 
notice  of  the  allowance  of  writ  of  error  after  the  fieri  »"«^"f  *»>« 

^     .      .  J  y*'»    executkm ;  FeU 

Jactas  issued.  that  the  writ  of 

error  operate4 
asatapene* 

Boiland  for  the  plaintiff,  and  Reader  for  the  de-  "^^^^'^ 
fendant. 

The  CouHT   said,  that  under  the  circumstances 
stated  the  proceedings  ought  to  be  stayed. 

Rule  absolute. 

(a)  See  the  last  Case. 


Martin  against  Francis.  p^^^ 

Feb,  ISth. 

/^N  a  motion,  calling  on  the  sheriff  of  Middlesex  to  The  defendant 
shew  cause  why  he  should  not  pay  the  plaintiff's  i»^>ngbeendii. 

t   .^  x^  charged  out  of 

attorney  <£?•  11.0.  together  with  the  costs  of  the  appli-  cmtodj  of  the 

.     ^  sheriff,  with  the 

oonscnt  of  the  plaintiff,  notwithstanduig  a  notice  from  the  pluntiff's  attorney  to  the  sheriff's 
officer,  of  his  requisition  not  to  release  the  defendant  nntii  the  costs  were  paid ;  the  Court 
held  tliat  the  sheriff  was  not  liable  to  pay  those  costs,  nor  bound  to  detain  the  body  of  the  de- 
fendant after  the  plaintiff  was  satisfied,  (a) 


(a)  As  to  the  lien  of  an  attorney  on  the  costs,  see  Ttdd,  6th  ed.  329,  S30, 
In  Ta^  r,  Brander,  1  £«p.  Rep,  45.  it  was  held  that  the  sheriff  b  not 
bound  to  discharge  a  defendant,  unless  he  receive  a  written  discharge  from 

R 


PbaxCu. 


94»  CASES  IN  HILARY  TERM 

181ft  cation.  The  facts  sworn  to  were  these  t  The  defendant 
"•"^  was  anested  at  the  suit  of  the  plaintifiF  upon  a  hill  of 
agamu  MtddUscx ;  and  the  plaintiff  in  the  action  having  dis- 
charged defendant,  the  latter  was  liberated  by  the  she- 
riff, notwithstanding  a  notice  from  the  plaintiff's  attor- 
ney not  to  discharge  him  imtil  his  costs  were  paid> 
amounting  to  i.*7. 11.0.  There  bad  been  no  notice 
given  to  the  defendant  by  the  attorney,  not  to  pay  the 
debt  and  costs  to  the  plaintiff  without  the  attorney's 
knowledgei  nor  did  it  appear  that  there  was  any  collu- 
sion between  the  sheriff  and  either  of  the  parties.  Under 
these  circumstances  this  rule  was  obtained,  calling  on 
the  sheriff  to  pay  the  attorney's  costs  and  the  costs  of 
the  application. 

Holt  now  shewed  cause,  and  8aid>  that  the  question 
which  the  Court  were  now  called  upon  to  decide  was, 
whether  the  plaintiff's  attorney  had  a  lien  upon  the 
body  of  the  defendant  for  his  costs,  after  he  had  been 
discharged  at  the  suit  of  die  plaintiff.  He  contended, 
that  this  was  an  attempt  to  extend  the  doctrine  of  lien 
beyond  what  bad  ever  been  claimed  before.  An  attorney 
certainly  had  a  lien  t^on  papers  belonging  to  a  party 

the  pluntiff,  and  that  after  receiviog  such  d&charge  he  might  detain  the 
party  a  reasonable  time  to  search  the  office  for  other  writs  against  him;  that 
twenty-fonr  hours  is  not  to  be  considered  an  mireasonahle  delay,  and  that  the 
officer  is  not  bound  to  make  the  search  until  the  written  dbcharge  arrires. 
In  C.  P.  a  plaintiff  may  oompTondse  the  action  without  oonsnlting  his  atcoi^ 
ney,  if  there  be  no  oonniyance  to  cheat  the  attorney  of  his  costs,  and  wherfe 
the  plaindff  received  the  debt,  and  a  certain  sum  towards  the  costs,  and  the  fact 
was  eocnmrnncated  to  the  attorney,  who  nevertheless  proceeded  to  exeeute  m 
writ  of  mquiry,and  signed  final  judgment ;  the  Court  set  aside  the  proceedings, 
Chapmm  t.  Hmf,  1  Taunt.  541.  The  plaintiff's  attoniey  eannot  proceed  with 
a  canse  without  the  consent  of  his  client,  after  payment  of  the  debt,  and  part 
of  the  costs,  for  the  purpose  of  recovering  the  reHuiinder  of  the  costs,  to  vrhkA 
his  right  is  doubtful,  Chariuood  v.  Berridge,  1  Efp,  Rep.  S4S.  But  if  a  de- 
fendant after  a^Gon  brought  pay  the  debt  fo  the  pTainfiflT  wfthdut  the  know^ 
ledge  of  the  attorney,  and  without  discharging  the  costs,  the  plaintiff  has  a 
right  to  proceed  m  the  action  for  the  recovery  of  them,  Jona  v.  Powdt,  7  " 
2^36.  6Esp,40ac. 
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£ot  hk  costs,  but  this  was  th^  first  time  tllat  ever  a  lien        1819. 
had  been  claimed  upon  the  body  of  a  defendant,  and       J7~ 
the  Court  would  not  recognize  a  principle  so  dangerous         ^mf 
to  the  liberty  of  the  subject.  It  was  clear  that  the  plain*       ^■*"«** 
tiff  had  a  right  to  discharge  his  debtor  without  the 
anthority  of  his  oWn  attorney.  If  the  sheriff  had  autho- 
rity from  the  plaintiff  to  discharge  his  prisoner,  that  was 
quite  sufficient  for  the  former,  and  he  was  not  bound  to 
take  notice  of  the  attomey^s  claim  for  costs.    He  relied 
on  Wythers  v.  H€nley{a)  as  a  decisive  authority  upon 
this  subject.    In  the  present  case,  it  was  not  suggested 
that  there  was  any  collusion  between  the  defendant  and 
the  plaintiff,  and  there  was  no  notice  given  to  the  defen-» 
dant  not  to  pay  the  debt  and  costs  to  the  plaintiff,  and 
therefore  it  was  a  naked  question,  whether  the  plaintiff's 
i^tomey  had  a  lien  upon  the  defendant's  body  for  his 
coats. 

Ckkty,  ill  support  of  the  rule.  When  an  attorney 
takes  upon  himself  the  conduct  of  a  cause,  there  is  an 
implied  und^taking  on  the  part  of  his  cUent  to  pay  him 
an  adequate  compensation  for  his  labour ;  and  when  be 
sncceeds,  his  remedy  is  against  the  adverse  party,  who^ 
as  a  legaZ  consequence  of  the  suit,  is  to  pay  ceortain 
costs,  and  until  he  pays  those  costs  he  cannot  be  di»* 
charged.  It  is  a  known  rule  that  bail  cannot,  aftes 
notice  of  an  attorney's  lien,  settle  an  action  without 
appriang  the  attorney  of  the  proceedings,  (b)  The  she* 
riff  is  not  bound,  upon  the  plaintiff's  giving  him  a  dis** 
charge,  to  liberate  the  defendant ;  and  until  the  sheriff 
obtains  a  stipersedeasy  he  is  not  liable  to  an  action  for 
false  imprisonment,  and  therefore  any  detention  until  a 
supersedeas  issues  would  be  perfectly  legal  where  there  is 
sufficient  notice  to  him  that  the  defendant  has  not  satis^ 


(«)  Oro,  Ja$.  9^9.        (h)  S  New  Bep.  99.    2W,  ethcd.  $90. 

b2 
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1819*  fied  all  legal  demands  in  the  action  for  which  he  is  de*- 
tained.  The  onlj  legitimate  mode  of  compelling  the 
defendant  to  pay  the  costs  of  the  proceedings  against 
him^  is  to  give  notice  to  the  sheriff  that  the  attorney  has 
a  lien  against  the  defendant  for  his  costs.  This  course 
has  been  pursued  in  the  present  case,  for  the  plaintiff's 
attorney  gives  notice  to  the  sheriff  not  to  discharge  the 
defendant,  because  he  has  a  lien  against  him ;  but  in 
defiance  of  that  notice  the  defendant  is  discharged.  If 
the  plaintiff  colludes  with  the  defendant  or  with  the 
bail,  and  settles  the  action  by  taking  part  payment  of 
the  debt  without  the  intervention  of  the  attorney,  the 
Court  will  not  restrain  the  latter  from  proceeding  against 
the  bail,  notwithstanding  such  settlement,  (a)  If  this 
principle  were  not  to  hold,  in  every  case  the  parties 
would  settle  the  action  amongst  themselves,  and  the 
attorney  would  probably  lose  his  costs.  In  the  present 
case,  the  sheriff's  officer  having  received  notice  that  the 
plaintiff's  attorney  had  a  Hen  for  his  costs,  it  Was  in- 
cumbent on  him,  before  he  discharged  his  prisoner,  to 
see  that  the  defendant  settled  those  costs.  \^BayUy  J. 
If  the  attorney  misrepresents  the  case  to  the  sheriff, 
and  says  he  has  a  lien,  which  he  has  not,  is  the  sheriff 
to  retain  the  defendant  at  the  peril  of  having  an  action 
for  false  imprisonment  brought  against  him?]  The  sheriff 
is  not  liable  to  an  action  of  false  imprisonmeit  until  a 
iupersedeas  issues.  Where  the  sheriff  voluntarily  dis- 
charges the  party,  after  an  express  notification  that  the 
attorney  has  a  lien  against  the  defendant,  the  sheriff* 
would  be  clearly  liable  to  discharge  the  attorney's  de- 
mand. The  plaintiff  is  not  to  have  the  benefit  of  the 
process  against  the  defendant,  which  puts  him  in  a  situa- 
tion to  procure  the  payment  of  his  debt,  and  then 
leave  the  attorney  to  seek  his  costs  from  some  other 


(«)  2W.  6  ed.  329,  SaO.   X^in^.  l»t  ed.  100,  SSd.  f d  ecL  104^  t58. 
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quarter.    The  sheriff^  therefore^  is  not  at  liberty  to  dis-        18]9v 
charge  the  defendant  at  the  instance  of  the  plaintiff      ^^ 
only.    [Bayley  J.    You  say  there  must  be  a  writ  of        ng^nA 
mpersedeas,  in  order  to  subject  the  sheriff  to  an  action 
for  false  imprisonment  for  subsequent  detention  ?]    In 
a  case  tried  before  Lord  EUenborough,  his  Lordship 
held  th^t  an  action  for  false  imprisonment  will  not  lie 
against  the  sheriff  until  a  regular  supersedeas  issues.  In 
that  case  the  sheriff  would  not  give  up  the  body  of  the 
party,  and  it  was  held  that  the  action  for  false  impri- 
sonment would  not  lie  until  a  supersedeas  issued ;  but  it 
was  said  that  a  Judge's  order  would  be  sufficient  for  that 
purpose.    [Bayley  J.    The  sheriff  is  not  bound  at  his 
peril  to  belieye  that  the  attorney's  demand  for  costs  is 
well  supported.] 

Wilde,  amicus  Curia,  said  that  in  the  case  alluded  to 
by  Chittjf  the  action  was  brought  for  refusing  to  dis- 
charge the  defendant  after  a  Judge's  order  for  that 
purpose. 

Abbott  C.  J.  I  am  quite  satisfied  that  we  ought 
not  to  impose  any  burthen  upon  the  sheriffs,  such  as  is 
now  sought,  whether  the  attorney  has  a  lien  or  not ; 
and  that  the  body  of  the  defendant  cannot  be  detained 
if  the  plaintiff  is  satisfied. 

The  rest  of  the  Court  concuned. 

Rule  discharged. 
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^<Hdt9,  James  against  Kntk, 

Parties  nmj  ap-  vipHIS  wa$  BXL  ^ctiou  for  sl«nder^  /alleged  to  be  spokea 
to^tischa^  the  V  the  defendant  of  the  plaintiff,  touching  oertam 
StwILi"bS  transactions  between  the  plaintiff  and  one  Edward 
where  plaintiff    Jj^awlins.     Thc  defendant  pleaded  the  general  issne. 

gave  notice  of  ,  .  , 

trial  for  aaoMs,  and  notice  was  given  for  trial  at  the  last  assizes  for  the 
ooontermanded,  oounty  of  Kcof  \  but  a  shoit  time  previous  to  the  assizes 
Sfim OTdttto^  the  plaintiff's  attorney  ^discovered  that,  owing  to  a 
amend  dedara-  4(fect-  itt  the  original  instructionS|  the  nature  of  the 
in  the  induce- '  ^nssactiox^s  between  the  plaintiff  and  Edward  "RaxoUm 
^^^JS^^^  ^^  erroneously  alleged  in  the  declara^oUi  and  that 
relatianto which  therefore  he  could  not  proceed  to  trial  without  the  de- 

the  words  were  ^ 

uttered,  and  the  claratiou  bei^g  amended,  and  there  not  being  sufficient 

tained  on  the  time  to  obtain  an  order  for  that  purpose,  the  Judges 

d^tVt'^Lv^*  being  then  on  the  circuit,  he  countermanded  the  notice 

impailanca  tUi  of  trial.     Shortly  before  last  Term,  the  plaintiff^s  at- 

neztTerm;  the  .  .... 

Court  refused  to  tomey  laid  the  declaration,  with  further  instructions, 
by  depriving  de^  before  couusd,  in  order  that  it  might  be  amended,  but 
ff^^^Vl^^^  he  was  not  able  to  obtain  the  declaration  as  an^eoded 

10  imparL  {a}  ^^ 

until  lately.  An  application  was  tben  made  to  Mr. 
Justice  BeUf .  for  leave  to  amend  the  declaiation  and 
issue  delivered ;  and  his  Lordship  made  an  order  for 
that  purpose,  on  payment  of  costs  to  be  taxed  by  the 


(a)  In  Wright  ▼.  Stevenson,  5  Tauid,  850.  C.  P.  the  Court  reprobated 
the  practice  [of  making  an  application  to  one  Judge  at  chambers,  which 
had  already  been  refused  by  another  Judge  [at  [chambers;  but  said  that  if 
the  parties  were  dissatisfied  with  the  order  of  a  smgle  Judge,  they  ought  im- 
mediately to  apply  to  the  Court  An  amendment  of  the  plaintiff's  declaration 
does  not  necessarily  entitle  defendant  to  plead  dt  now,  but  only  where  the 
amendment  alters  the  state  of  the  defendant's  case,  Woodrtiffe  ▼.  Woiaon, 
6  Taunt.  400.  The  general  rule  is,  that  if  the  amendment  be  m  matter  of 
substance,  or  after  plea  pleaded,  the  plaintiff  must  pay  costs  or  give  an  im- 
parlance, at  the  election  of  the  defendant  Bole  Mc*.  10  Geo.  fL  reg,  S. 
note  b.  3  iSb^  950.  TM,  6  ed.  752. 
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Master^  allowing  ibB  de£BOidaDt  also  to  kaparl  until  next        ^9  ^9* 
Term*    Tke' alterations  and  amendments  in  tiie  decla-        71^ 
ration  idbited  only  to  tiie  nature  of  the  dealings  and        2P^ 
transactions  between  llie  plaintiff  and  Edward  B4iwKm, 
and  the  application  ot  the  slanderous  words  to  those 
dealings ;  but  the  slanderous  words  alleged  were  the 
same  in  both  declarations.    On  a  former  day  a  rule  was 
obtained,  calling  on  the  defendant  to  shew  cause  why 
so  much  of  die  order  ot  Mr.  Justice  Best,  above 
mentioned^  as  related  to  the  imparlance  until  next 
Term,  should  not  be  rescinded. 

Comjfn  now  shewed  cause  against  the  rule,  and  said, 
that  the  Court  were  now  called  upon  to  revise  tibie  order 
of  a  Judge  who  had  heard  all  the  circumstances  of  the 
case  at  chambers.  [Abbott  C.  J.  They  have  a  right  to  do 
that.]  Admitting  that  the  plaintiff  had  a  right  to  open  this 
question  again,  it  was  clear  from  the  fects  of  the  case 
stated  on  the  affidavits  that  there  was  no  pretence  for 
granting  this  motion.  The  action  was  brought  in 
Hilary  Term  last,  the  general  issue  was  pleaded,  and 
notice  of  trial  was  given  for  the  summer  ussizes,  but  the 
plaintiff  upon  application  to  the  Judge  at  chambers 
obtained  leave  to  declare  de  ncyoo  upon  payment  of 
costs,  and  giving  the  defendant  an  imparlance  until  the 
next  Term.  The  plaintiff  therefore  having  amended 
his  declaration  so  als  to  materially  alter  the  substance 
of  it,  the  defendant,  upon  every  principle  of  good  sense 
and  justice,  was  entitled  to  an  imparlance  until  the 
next  Term.  Admitting  therefore  that  the  order  of 
Mi[.  Justice  Best  was  not  condusive,  the  Court  would 
upon  this  statement  of  facts  alone  give  the  defendant 
an  imparlance  until  the  next  Term. 

Chitty,  contrit,  contended,  that  the  amendment  made 
in  the  declaration  could  not  alter  the  defendant's  plea 
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1619*        of  the  goidral  issue,  because  there  was  not  a  word  in 
■ the  declaration  altered  with  respect  to  the  slanderous* 

Javu  *  ^ 

mintt  matter.  The  alterations  related  only  to  the  nature  of 
the  dealings  and  transactions  between  the  plaintiflF  and 
Edward  Rawlins,  and  the  application  of  slanderous 
words  to  such  dealings — the  original  declaration  having 
stated  that  the  plaintiff  had  sold  certain  hides  and  goods 
o{  Edward  Rawlins,  whereas  in  fact  the  plaintiff  had 
bought  the  hides  and  goods  of  that  person.  This  alte- 
ration could  not  make  any  difference  in  the  plea,  be- 
cause the  defendant  could  only  plead  the  general  issue. 
The  alteration  was  only  in  the  introductory  matter,  but 
the  slanderous  words  were  the  same.  [Best  J.  The 
alteration  in  the  introductory  matter  might  materially 
influence  the  defendant  as  to  the  plea  he  should  put 
upon  the  record,  because,  as  the  declaration  originally 
stood,  the  plaintiff  might  be  nonsuited  upon  the  gene- 
ral issue ;  but  the  introductory  matter  being  altered, 
the  defendant  might  possibly  be  able  to  prove  a  Jus* 
tification.  The  defendant  would  have  a  right  to  say, 
'^  You  have  now  hit  upon  a  statement  to  which  my 
proofs  are  applicable,  and  now  I  will  justify."  There  is 
no  objection  certainly  to  the  case  standing  over  to  ano- 
ther assizes,  if  the  defendant  wished  to  plead  a  spe- 
cial plea.] 

Abbott  C.  J.  This  is  an  application  by  the  plain- 
tiff, to  set  aside  part  of  an  order  obtained  by  himself. 
He  was  the  person  applying  to  the  learned  Judge  for 
the  order  to  amend  his  declaration  on  the  terms  imposed 
of  giving  defendant  an  imparlance  until  the  next  Term, 
as  the  price  of  the  indulgence.  He  need  not  have  taken 
an  order  at  all,  but  he  thought  fit  to  take  it  himself. 
The  circumstance  of  a  Judge  having  made  an  order  at 
chambers  is  certainly  no  reason  why  the  same  question 
should  not  be  reconsidered  by  the  Court.    It  might 
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happen  to  be  extremely  fit  that  an  order  made  by  a  1819* 

Judge  at  Chambers  should  be  rescinded  or  wholly  dis-  "! 

^^  1  ^  «  •        •  JAMES 

charged.     But  in  order  to  do  that,  it  is  incumbent  on  afamtt 


the  party  to  suggest  to  the  Court  sufficient  grounds  to 
induce  them  to  do  so.  In  the  present  case,  no  suffi- 
cient ground  appears  to  me  to  be  suggested  for  altering 
the  order  of  my  Brother  Best ;  and  therefore  this  rule 
must  be  discharged  with  costs. 

Rule  discharged  with  Costs. 


agaum 

KiBK. 


The  King  in  the  Case  of  Walkee  against  ?r^^' 

^^  Feb.  12lh. 

Whaley  ;   and 
M*EvoY  against  M*Intosh. 


TN  these  cases,  the  coroner  having  returned  cepi  corpus  Motion  for  h». 

to  writs  of  attachment  against  the  sheriff  of  Middle-  ht^g^the^ 

sex,  and  this  beinff  the  last  day  of  Term,  ^7  <»^**»«  ^^ 

'  o  ./  '  riff  ^on  a  retarn 

by  coroner  of 

Dowling  moved  for  writs  of  habeas  corpus  to  bring  ui  attachmenO 

up  the  bodies  of  the  sheriffs  before  one  of  the  Judges  at  t^tdlmben^ 

chambers,  to  answer  to  such  matters  as  should  be  there  ofcoune,nnd 

made  wiUiout 

alleged  against  them.    These  motions  were  made  with*  affidavit 
out  affidavit. 

Ballantyne,  in  the  course  of  the  same  day,  made  a 
similar  application;  and  the  writs  were  severally  directed 
to  issue. 


END  OF  HILAKY  TERM. 


CASES 


PRINCIPALLY 


ON 


PRACTICE  AND  PLEADING, 

AND  RELATmO  TO  THE 

OFFICE  OF  MAGISTRATES, 

DETERMINED 

IN 

Cfie  Court  of  J^itng'sf  Sent]^, 


IN 


Easter  Term, 

In  the  Fifty-ninLli  Year  of  the  Reign  of  Gbgrge  III. 


1819. 

Turner  against  Lewis.  j^^niTm* 

f^  URNEY,  for  defendant,  moved  for  a  new  trial,  on  A  new  trial  wUi 

the  ground  that  the  verdict  was  against  evidence  treiput  for  cat- 

and  the  opinion  of  the  learned  judge  before  whom  JbJj^gh'uw'd^' 

—                                    '                                                 mages  were 

(fl)  So  the  Conrt  will  grant  a  new  trial  where  tbe  sum  found  by  thcTerdict,  "JlJ"  ^^^^ 

amounf  s  to  the  precise  sum  of  fOl.    Djfball  ▼.  DtffiM,  Mkk,  T.  181 8.  Tveaday,  ^^  be  to  try  a 

10  Nov.  Fren  Seijt.  mored  for  a  new  trial  after  a  Terdict  for  tbe  plaintiff  for  tbe  right  of  a  perma- 

czact  som  of  fOl  Abbott  C  J.  inquired  whether,  accordbig  to  tbe  rule  of  tbe  Conrt,  n^Qt  nature,  (a) 
tbe  sum  found  bya  verdict  ought  not  toexceed  SOi.  in  order  to  become  tbe  sub- 
ject of  a  new  trial  ?  or  whether  the  rule  is,  that  a  new  trial  shall  be  refused  when 
arerdictisfound  for  less  than  t(X.  TbeMaster^onbemgreferred  to,  said  that 
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l8l9«  the  cause  was  tried.  It  was  an  action  of  trespass  for 
entering  the  plaintifTfl  close  and  cutting  down  trees, 
with  a  common  count  for  carrying  trees  away.  De- 
fendant pleaded  the  general  issue  and  liberum  tenemen- 
turn,  which  was  denied  in  the  replication.  The  ques- 
tion upon  the  trial  was  as  to  the  exact  line  of  boundary 
in  a  fence  between  the  plaintiff's  and  the  defendant's 
]Andy  aitd  whether  the  ttees  were  on  thd  plaintiff's  or 
the  defendant's  side  of  such  line  ;  and  the  jury,  after  a 
view  of  the  locus  in  quo,  found  a  verdict  for  the  plain- 
tiff for  TL  the  value  of  the  trees  cut  down  and  talcen 
away  by  the  defendant. 

The  CouRT^  after  inquiring  what  was  the  amount  of 

there  w»8  no  prescribed  rule  of  Court  upon  the  subject ;  and  Frere  referred  to 
TtdfTr Practice^  0th  ed.  93'i,  and  mentioned  the  case  of  TayW  v.  Gi^eea,  aa  deter- 
miBiBg^henihe  sumfo  be  T«aotet9dUtaii9r  201.  th^Cmnt  consider  thtflMrtioa 
as  too  trivial  to  authorize  the  granting  of  a  new  trial ;  and  in  the  present  case, 
as  the  damages  amounted  to  the  sum  of  SO/,  the  Court  granted  the  rule  nw. 
llie  Court  has  frequently  refused  td  grant  anew  trial  where  the  action  has 
appeared  to  be  frivolous,  as  in  Maerow  ▼.  Hull,  1  Burr.  11,  where  Mr.  Just 
Fatter,  who  tried  the  eaose,  reported  it  to  be  In  action  of  trespass  extremely 
frivolous,  but  sufficientf  J  pfoved.  He  s&id  that  thft  defence  was  a  very  strong 
one  in  mitigation  of  damages,  but  yet  was  not  a  sufficient  denial  of  the  tres- 
pass, so  that  in  strictness  the  verdict  was  against  evidence.  But  he  consi- 
dered the  action  so  trifling,  frivolous,  and  vexatious,  that  he  shofi?d  hafe 
thought  sixpence  damages  would  have  been  enough  ;  whereupon  a  new  trial 
was  refused.  So  m  FareveU  v.  Chaffey,  1  Burr.  54,  though  the  verdict  was 
against  evidence,  a  new  trial  was  denied  upon  tHe  nature  of  the  action,  the 
value  of  the  matter  in  <Uspute,  and  other  drcuuiiitances  of  the  case,  and  Lord 
MoM^M  said  a  new  trial  ought  tv  be  granted  to  attain  real  justice,  but  not 
to  gratify  litigious  p^tsioiis  u|f6n  e^ry  {toint  of  siiiRmtaii  jus.  And  see 
Brutm  V.  Thompson,  2  Burr.  664.  Reavdy  v.  Mainwaring,  3  Burr,  i306. 
Mtarth  t.  Buoev,  S  Bk*  Hep.  851.  7f«rn»  v.  7^'^*  <^-  ^-  7W,  M  ed. 
93t.  But  though  the  practice  of  refnsuig  a  new  trial  where  the  actkm  is 
frivolous  has  been  lofig  estahllslied  and  acted  upon  by  the  Courts,  yet  the 
ffAe  h^  which  a  tiew  trinl  is  rcffused  when  the  damages  do  not  exceed  thettak 
xf  tOi  appears  to  be  of  reoent  introduGtion*  The  Court  have  refused  to 
gMmt  a  new  trial  oft  behalf  •f  the  pUntt/f  on  account  of  the  snalbiess  of  the 
Aataag(%  BorMr  v*  PixW,  .S  Arm.  1051.  HiB^me-d  v.  ^twtm,  %  Stnt.  940. 
dMn,  I  8aOL  64fr,  MtOlricH  v.  Brikiwck,  Dougl.  509.  but  in  these  cum, 
iMiMi^  the  damages  wcte  under  iOt  the  general  rale,  tiiat  no  trial  will  be 
gmMl  when  the  sum  is  under  that  amofimt,  does  not  appear  to  have  beta 
advetted  toi  In  C.  P.  it  seems  also  to  be  a  rule,  thst  a  new  triid  will  not  be 
innitoi  wfa«re  tiie  mwrant  is  under  fOL    FUmnwns  y.  iiigftt»  5  Tmmi.  537* 


Linns. 
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the  daimges  found  by  the  jury,  and  ascertaining  that  IS  19* 
they  were  under  20/.  suggested  that  the  smallness  of  ^^ 
the  damages  might  afford  an  answer  to  the  application; 
l>uty  upon  GuTnty'$  observing,  that>  as  the  acti<Mi  was 
brought  for  the  purpose  of  trying  a  right  of  a  perma^ 
nent  natttie,  and  which  might  become  the  subject  of 
future  litigation,  this  case  was  not  affected  by  the  ge- 
neral rule  that  a  new  trial  is  not  to  be  granted  where 
the  damages  are  under  90l.,  the  Court  assented  to  that 
proposition,  and  granted  a 

Kule  nisi. 

L££  against  Thurston.  lunday, 

Apni  «9th. 

d^HJTTY  moved  to  set  aside  the  judgment  and  the  A  eognovtt  gtren 
execution  thereon,  on  the  ground  that  the  defend-  in  cuitody under 
mt  whilst  in  the  custody  of  a  sheriff's  officer  upon  an  ^,2tiSJ"gh 
arrest  on  mesfie  process   executed  the  cosmovit  upon   no  attorney  be 

,.   ,,.j  J  /.111       prctentonthe 

^nich  the  judgment  and  execution  were  founded,  with-  paitorthedefen- 
oot  an  attorney  on  his  behalf  being  present.  He  sub-  ^^t^^^ 
mitted  that  this  was  contrary  to  the  rule  of  15  Car.  2.(a),  ^^J^jJ^* 

-  him.  (a) 

(#)  Bj  rale*  Eait,  15  Ccr.  2.  A^.  2.  it  is  ordered, "  That  no  beiliff  or  she- 
riipB  offloer  shall  presame  to  exact  or  take  fron  any  person,  bebg  in  his  cos- 
todj  by  avres^  any  warrant  t&  admawkdg9  a  judgmmt^  but  in  the  pfesenoe 
of  an  attMneyfar  the  defendant,  whieh  attorney  shaH  then  sobsoribehb 
v$mb  thsreunto^  whieh  said  warrant  shall  be  prodnoed  when  the  said  jod^ 
ncDt  shall  be  acknowledged ;  and  if  any  bailiff  or  sheriff's  oilioer  shall  her^ 
aiker  offend,  or  do  contrary  wise,  he  shall  be  severely  punished  for  so  doing. 
A&d  it  is  further  ordered,  that  no  attorney  shall  from  hencefiorth  acknowledge 
or  enter,  or  eaoae  to  be  acknowledged  or  entend,  any  judgment,  by  cokmr  of 
any  warrant  gotten  firom  any  defendant  btdng  under  arrest,  otherwise  than  as 
aJbreald."  The  mle  m  C.  P.  is  in  the  same  words  Rnle  HiL  14  and  t5 
C^,  S.  Rig*  4;  bat  in  that  Court  it  has  been  held,  that  where  a  defendant  is 
anrnted,  and  esecales  a  cogmnit  while  m  cuslady,  for  the  amount  of  the  debt 
and  cosiB,  soch  a  cBgnovit  is  invalid,  unless  an  attorney  is  present  on  the  part 
of  the  ddeadant.  ITcM  ▼.  visptimiL  iJCwre^  Hep.  4f  8.  It  does  not  appear 
iironi  this  case,  that  the  tenns  of  the  rale  of  Court  were  particnlariy  adveited 
tos  In  K*  B«  then  is  anotiier  rule,  by  whieh  it  is  decUred  that  no  locrnmt 
flftfWSiiH|»  exeeoted  by  any  person  in  custody  of  a  sheriff  or  other  officer^ 
tfcfM  iii^i'm'wi  «f  jmigmmt,  shall  be  valid,  untem  there  be  present  some  attor> 
ney  on  the  bdialf  of  such  pcmm  itt  cuatody,  to  be  expressly  named  by  him, 
and  attenduig  at  Us  request,  to  mform  him  of  the  nature  and  effect  of  such 

T2 
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Lsm 

againU 
TuvBiTOir. 


18 19-  if  not  to  the  rule  of  4  Geo.  2.;  and  he  cited  Parkinsott 
V.  Caines,ia)  Smith  v,  Burlton,{b)  and  Tidd  5S6.  575; 
Imp,  Prac.  K.  B.  486.  Imp.  Prac.  C.  P  .467.  A  a^- 
novit  was  within  the  spirit  of  the  rule  of  15  Car.  2;  the 
ohject  of  that  rule  being  to  prevent  persons  under  im- 
prisonment from  being  prevailed  upon  to  enter  into 
improvident  terms  as  a  condition  of  their  liberation. 
The  terms  '^  any  warrant  to  acknowledge  a  judgment'* 
in  the  rule  of  15  Car.  £.  import  any  authority  to  sign  a 
judgmetit,  and  are  not  limited  or  confined  to  the  instru- 
ment technically  termed  a  warrant  of  attorney.  The 
rule  was  made  to  protect  those  who  were  not  in  a  con* 
dition  to  protect  themselves,  and  there  is  as  much  dan- 
ger of  oppression  in  permitting  a  cognovit  to  be  given 
by  a  prisoner  without  the  intervention  of  an  attorney 
on  his  behalf,  as  in  the  case  of  a  warrant  of  attorney 

wairant  of  atturnej  before  the  same  is  executed,  which  attornej^  shall  aob- 
scribe  his  name  as  a  witness  to  the  dae  execotion  thereof.    Role,  £atf.  4  Gto. 
2.  K.  B.— 7  T.  R.  7.  Inqt.  K.  B.  486.  TUd,  &73.    Bat  it  does  not  appear 
that  any  such  rule  exists  in  C.  P.  and  in  that  Court,  where  the  attornej  prt^ 
sent  on  the  part  of  the  defendant  was  a  total  stranger  to  him,  and  introdooed 
by  the  plaintiiT's  attorney,  the  warrant  of  attorney  was  hoiden  to  be  gpod. 
Otborne  r,  Davb,  4  Taunt.  797.    An  attorney's  presence  is  not  necessary 
where  a  warrant  of  attorney  is  giTen  by  a  defendant  in  custody  under  prooos 
of  execution,  Crompbm  ▼.  Steward,  7  T.  R.  19.    Birch  t.  Sharland.  1  T.  R. 
715.  nor  when  gi^en  to  a  third  penoUp  at  whose  suit  the  defendant  is  not 
in  custody.  Smith  r.  Burkm,  1  East.  241.  Churcktf  r.  Rosk.  5  Mod.  144.  Be- 
gulariy,  it  seems,  a  o^igtumt,  which  is  a  confession  of  the  action,  cannot  be 
given  before  declaration,  the  cause  of  action  not  being  expressed  in  the  pro- 
cess, and  therefore  when  a  compromise  takes  yiact  before  declaration,  it  is 
said  tlie  proper  course  is  to  take  a  warrant  of  attorney,  Tidd  6  Ed.  5S5.  but 
In  the  case  in  1  Moore,  4f  9,  it  was  held  by  the  Court  of  Comnm  Plras^ 
that  as  it  is  the  constant  practice  of  that  Court  to  allow  judgment  to  be  entered 
up  on  a  cognomt,  on  the  supposition  that  a  declaration  has  been  either  filed  or 
delivered,  the  Court  would  decide  in  conformity  to  that  practice.    And  m 
K.  B.  leave  has  been  given  to  file  a  bill  against  an  attorney,  nutie  pro  tune, 
when  judgment  had  been  signed  at  the  request  of  the  attorney,  to  save  ex- 
pense, without  filing  a  bill,  on  a  cognovit  which  he  had  given,  Walker  r.  Wool^ 
ley,  7T,  R.  207.     Oivuig  a  cognomt  will  preclude  defendant  from  objecting 
to  an  irregularity  in  plaintiff's  not  having  filed  common  bail  in  time,  according  - 
to  the  statute,  Davti  v.  Hughe$,  7T.R.  206.    As  to  the  eifect  of  bankruptcy. 
afterao(;^§[iiomt  given,  see  7ciuiniiMv.Croi6ie,  ante  16.  The  Court  will  set  aside- 
»  cognovit  which  has  been  obtained  by  fraud.  Doe  v.  Frankiin.  7  Tmmtan,  9*. 
(a)  3  T.  R,  616.  (b  1  Eatt.  241, 
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to  confess  a  jadgmeut,  because  it  is  taken  from  the  1619* 
party  in  custody,  wlio  is  anxious  to  get  his  liberty :  in 
both  cases  the  prisoner  is  precluded  from  investigating 
the  demand  of  the  creditor,  and  is  liable  to  an  imme-  , 
diaie  execution.  The  judgment  of  Lawrence  J.  in 
Crompton  v.  Steward^  7  T.  JR.  20.  and  of  Lord  Kenyan 
in  Smith  y.BurlioTi,  1  East^  243.  shew  that  the  princi- 
ple of  the  rules  of  Court  apply  to  a  case  of  this  nature. 
The  case  of  Parkinson  v.  Caines  appears  to  be  a  de- 
cisive authority.  Interlocutory  judgment  having  been 
signed  against  a  prisoner  in  custody  of  the  Marshal, 
the  plaintiff's  attorney  took  a  cognovit  from  him  for 
200/.  with  a  defeasance  on  paying  49/.  the  real  debt 
and  the  costs,  but  no  attorney  was  present  on  the  part 
of  the  defendant.  Though  this  case  was  not  strictly 
within  the  rule  of  the  15  Car.  2.  which  only  mentions 
prisoners  in  tbe  custody  of  the  sheriff's  officers,  yet  the 
Court  after  consulting  the  Master  interfered  for  the 
relief  of  the  defendant. 

Abbott  C.  J.  In  the  rule  of  4  Geo.  2.  the  words 
are  "  warrant  of  attorney  executed."  A  warrant  to 
confess  a  judgment  is  a  very  different  thing  from  the 
act  of  confessing.  A  warrant  of  attorney  is  only  an 
authority  to  sign  judgment ;  but  a  cognovit  amounts  to 
an  actual  confession :  a  warrant  to  acknowledge  is  not 
the  same  thing  as  an  actual  acknowledgment.  If  there 
is  no  case  cited  where  the  Court  has  put  the  construc- 
tion upon  these  rules,  which  is  now  contended  for,  I  do 
not  see  any  reason  for  our  extending  the  construction. 

Baylby  J.  The  case  of  Parkinson  v.  Caines  does 
decide  that  a  cognovit  and  a  warrant  of  attorney  are  the 
same  thing.  It  was  contended  there,  that  the  rule  only 
applied  to  the  case  of  a  prisoner  while  in  the  custody 
of  a  bailiff  or  sheriff's  officer^^  whereas  the  defendant 
was  in  custody  of  the  marshal ;  and  secondly,  that  it 


«1« 


CASKS  IN  EASTER  TfiRAC 


WI9. 


•9^« 


^y  Applied  to  »  warjrsAt  4[  attomey,  aod  Boi  to  a 
fipffi^vii.  It  is  thei«  reported*  that  the  Cowt  fift^r  cott*- 
suiting  the  Master,  said  that  tbe  case  was  apt  striotljr 
within  the  rule,  a!»d  that  io  the  instances  to  wkicti  the 
^ule  did  not  »pp\j,  each  case  mast  depend  on  its  own 
particalv  circumstances;  and  that  where  a  case  of 
joppressioo  was  established  by  the  affidavits,  they  woi;dd 
interfere  so  as  to  guard  against  the  acts  of  desiignio^ 
persons^  or  men  who  were  under  the  pressure  of  disti>ev 
and  imprisonment.  It  appears  to  me.  thatia  the  pre- 
sent case  a  coguavit  is  not  strictly  within  the  rute,  and 
that  we  cannot  enlarge  its  constrqction ;  and  9b  the 
affidavits  did  npt  show  that  any  andue  advantage  hadl 
been  taken  of  the  defendant,  there  was  no  ground  iior 
the  application. 

HoLBOYjD  J.  and  Best  J.  concurred. 

Rule  refused. 


Thurtday, 
April  29th. 

The  Court  will 
not  stay  pro- 
ceedings on  a 
bail  bond  on 
payment  of  costs 
where  u  trial  has ' 
been  lost,  except 
on  the  terms  of 
the  bail  bond's 
itanding  as  a  se- 
curity, even 
where  defendant 
has  surrendered. 
Qiueiv,  Whether 
the  same  prac- 
tice wouIp  not 
now  prevail  in 
case  of  an  at- 
tachment against 
the  sheriff,  (a) 


Phillips  against  Whitehead. 

f^MYN  moved,  that  the  proceedings  against  the 
bail  upon  the  bail-bond  might  be  stayed  on  pay- 
ment of  costs,  without  the  bail-bond  standing  as  a  se- 

(a)  See  the  cases  Tuid,  ?93,  307 ;  \  Set.  Prac.  1st  ed.  181.  But  wbeiv  so 
attachment  against  the  Sher'fwu  set  aside  on  the  ground  that  the  principal  had 
been  surrendeKdi  tbejCourt  decided  that  the  attadunent  should  not  staiid  as  a 
security,  although  a  trial  bad  been  lost,  Nin  r,Gnuf,  Uidu  T.  57  Gm.  S.  (bat 
day  of  term.)  fspimuap  showed  cause  against  a  rule  obtained  by  HoU  to  sfaj 
tlie  proceedings  ou  an  Bttacfament,  on  payment  of  costs,  on  the  gremnd  tint 
the  priacipal  had  bcfo  surreoderad.  It  appeared  tiiat  s  trial  lad  fates  iaat, 
and  therefore  it  was  insisted  that  the  attachment  on|>bt  to  stand  as  asecoiity. 
Holt  contra,  urged  tliat  the  rule  did  not  apply  where  the  defendant  was  a 
prisoner,  and  here  the  affidavit  stated  that  he  had  rendered,  and  it  was  said 
that  the  aatoe  point  had  bden  latdy  determined  by  the  ComvI  in  a  case  in 
which  Comyn  was  engaged,  who  said  it  had  been  so  held ;  and  in  the  principal 
case  the  Court  held  that  the  attachment  ought  not  to  stand  as  a  security. 
From  MS.  ef  Mr.  E^iacssp;  but  see  HiU  ▼.  JM,  4  7.  R.  35f.  Tidi,  Sar. 
and  ssin6^  that  the  reasons  assigned  in  the  above  case  of  PhilUps  ▼.  Whk/dimd 
are  equally  applicable  to  the  case  of  an  attachoient. 

The  technical  ^icpression  "ietta  trial,"  or  **  n.  term,*  srgniliesthat,  by 
Hie  aegfectof  thede£nid«it  to  ftOtct  bail  a  dw  thpe>  tfac  piaMff  km 
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curity,  although  a  trial  had  beea  lost.  From  the  afr 
fidaviU  it  appeared  that  the  defendant  was  anresM 
upon  a  Bill  of  Middlesex,  retuniable  upon  the  first  day 
pf  last  Term.  Bail  was  given  to  the  sheriiF,  and  the 
plaintiff  delivered  a  declaration,  but  the  bail  above 
Wfere  opposed  and  did  not  justify.  The  plaintiff  th^Q 
took  an  assignment  of  the  bail-bond,  and  issued  writi 
against  the  bail,  which  were  returnable  on  the  last  day 
of  the  Term.  A  few  days  previous  to  the  present  Term, 
the  defendant,  then  in  the  rules  of  the  King's  Bench  pri- 
son, upon  another  action,  came  to  the  chambers  of  the 
Chief  Justice,  upon  a  habeas  corpus,  and  rendered  in 
this  action  in  discharge  of  his  bail.  Notice  was  given 
to  the  plaintiff's  attorney,  and  a  summons  was  taken 
out  to  shew  cause  why  the  proceedings  on  the  baiU 
hond  should  not  be  stayed*  On  the  first  day  of  the 
present  Term,  the  attorneys  attended  before  Hotaoip 
J.,  at  his  chambers,  who  held  that  as  the  plaintiff  had 
lofit  a  trial,  the  bond  must  stand  as  a  security  for  the 
debt.  The  ground  of  the  present  application  waS|  that 
as  the  plaintiff  had  the  body  of  the  defendant,  which 
was  all  that  he  was  originally  entitled  to,  the  bail  ought 


been  prevented  from  trying  his  canse  in  and  obtaining  judgment  of  the 
term  in  which  the  vrit  was  returnable,  Hill  r.  Bob,  4  T.  R.  352.  note  a. 
Tlie  King  v.  Sheriff  of  Surrtf,  5  Taitatoff ,  €06.  The  plaintiff,  tberefort,  in  ^p- 
poking  tlie  rule  fur  setting  a»ide  the  prooeediop  on  ^  bail-bond  or  ap  attach- 
ment, most  shew  dbtinctly  in  his  affidavit  the  time  ^hen  his  writ  was  return- 
able, and  tliat  he  used  due  means  to  expedite  the  cause.  The  praetioe 
.  origiflpUy  ym»f  that  the  plaintiff  moit  have  declared  di  bent  tmtt  Wsrd  t.  ^ 
dtrUnUt  Frac.  Reg.  71.  but  it  was  afterwards  decided  otherwise,  12  Straagt,  19^9, 
1  &//0R,  1st  ed.  183.  But  according  to  tlie  last  decision  in  the  Common 
Pleas,  and  the  present  practice  in  the  Kia|fs  Bench,  the  plunliff  must  fhow 
that  he  declared  at  soon  as  in  liis  power,  5  TawU,  60^.  See  the  Practice  in 
genera],  1  SeU(m,  1st  ed.  181  to  184, and  post.  Adhere  the  bail-bond  u  to  statvi 
M  a  tecurhtf,  the  bail  have' an  opportunity  of  trying  the  merits,  but  like  bail  in 
error,  they  are  isltSmotely  liable  tar  tt>e  debt,  and  cannot  aurrender  their 
principal,  nor  will  they  be  discharged  by  his  bankruptcy  and  certificate, 
1  SdUm,  183.  But  by  the  present  practice  of  both  Courts  after  judgment 
against  the  principal,  the  bail  are  entitled  to  a  rule  to  plead  demand  of 
^a,  lea  i>efii«e  jndgneat  og^uiut  then,  Evvnt  v.  Summnf  1  New  Bep.  tiS. 
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1819*  to  be  discharged.  It  was  true  that  a  trial  had  been 
p^^  lost,  as  the  plaintiff  had  declared  against  the  defendant 

<«"*wt  time  enough  to  have  the  cause  tried  at  the  Sittings 
after  last  Term ;  but  even  if  the  plaintiff  had  recovered 
judgment,  he  could  only  have  taken  the  defendant  in 
execution,  and  therefore  he  could  not  be  injured  if  the 
bail  were  now  released.  The  plaintiff  had  the  highest 
security  he  could  have  in  satisfaction  of  his  debt,  and 
was  not  entitled  to  the  double  security  of  the  person 
and  the  bail-bond. 

Per  Curiam,  There  seems  to  be  no  ground  for  this 
application.  There  is  no  distinction  in  principle  be- 
tween an  application  to  set  aside  the  proceedings  upon 
the  bail-bond,  on  the  ground  of  the  su  render  of  the 
defendant  by  the  bail,  and  an  application  of  the  same 
kind,  on  the  ground  of  the  defendant  having  put  in  and 
perfected  bail.  There  can  be  no  distinction,  because 
the  plaintiff  has  the  security  of  the  body  in  both  in- 
stances :*-for  in  one  instance,  the  defendant  is  within 
the  walls  of  the  prison  ;  and  in  the  other,  he  is  in  the 
custody  of  the  bail,  which  is  merely  a  change  of  cus- 
tody. It  is  the  same  in  point  of  law,  whether  the 
plaintiff  has  the  body  of  the  defendant  in  the  custody 
of  the  Marshal,  or  in  the  custody  of  the  bail.  The 
render  in  this  case,  under  the  circumstances  stated,  has 
the  effect  of  making  the  plaintiff  declare  de  novo ;  and 
and  although  he  appears  to  have  got  a  double  security, 
still  he  does  not  get  it  until  after  he  has  lost  a  trial, 
and  until  after  bail  had  been  put  in.  The  trial  has 
been  lost  by  not  rendering  the  defendant  in  time.  There 
seems,,  therefore,  to  be  no  reason  why  the  plaintiff 
should  be  deprived  of  the  security  of  the  bail-bond. 

HoLEOYD  J.  When  this  case  came  before  me  at  cham 
hers,  I  was  told  that  this  point  had  been  ruled  in  a  case 
which  was  to  be  found  in  the  Term  Reports,    \  sent 
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for  the  case  referred  to^  but  it  did  not  appear  there, 
that  the  plaintiff  had  lost  a  trial,  (a)  Another  case  was 
a)so  mentioned,  in  which  it  was  stated,  that  that  fact 
appeared,  but  upon  looking  at  the  afiidavit  the  state- 
ment appeared  to  be  without  foundation.  The  question 
seemed  to  me  to  be  this, — whether,  the  bail-bond  being 
forfeited,  the  defendant  could,  by  rendering  after  the 
plaintiff  was  entitled  to  the  benefit  of  the  bond,  take 
away  that  benefit  from  him.  The  Court  have  taken 
away  the  benefit  where  no  trial  has  been  lost,  upon 
payment  of  the  costs  of  the  proceeding  on  the  bail- 
bond  ;  but  in  no  case  have  they  done  so  where  a  trial 
has  been  lost.  We  cannot  deprive. the  plaintiff  of  the 
benefit  of  the  complete  right  he  had,  before  the  render, 
of  going  on  upon  the  bail-bond,  and  it  is  but  reason- 
able that  in  such  case,  after  a  trial  has  been  lost,  the 
bail-bond  should  stand  itself  as  a  security  for  the 
debt.  (6)  The  time  for  rendering  the  defendant  before 
the  assignment  is  gone  by,  and  the  bail-bond  is  for- 
feited. The  only  question  is,  therefore,  whether  we 
can  take  away  any  benefit  from  the  plaintiff  except  by 
putting  him  in  the  same  situation  in  which  he  was  be- 
fore.   I  think  we  cannot. 

Rule  refused. 

(a)  See  Mcasey  v.  Caiell,  5  T.  A.  534. 

(b)  As  to  the  effect  of  the  bail-bond  stonduig  as  a  security,  see  Eoans 
T.  Surman,  1  New  Rep.  63<    Ante  271,  in  note. 


18  Ip, 

FmLLirt 
Wbitshpao. 


Kearney  against  King. 

TyLATT  moved  for  a  rule  for  the  plaintiff  to  shew 

cause  why  the  defendant  should  not  be  discharged 

out  of  custody  on  filing  common  bail,  and  why  upon 

(a)  In  Imknf  t.  EUrften,  3  Eatt  312,  Lord  Ellenbarough  said, "  There  are 
many  cases  in  the  books  where  a  plaintiff  bad  been  suffered  to  hold  a  defend- 
ant to  bail  a  second  time  for  the  same  cause  of  action,  as  where  he  has  erro- 
ucouslj  commenced  his  action  or  mistaken  his  remedy,  and  has  discontinued 


Friday, 
Ayril  dOtlu 

AAer  a  nonsuit 
on  the  ground  of 
a  variance  in  a 
former  action,  in 
which  defendant 
was  arrested,  he 
may  be  again 
arrested  in  a 
second  action 
for  the  same 
cause,  (a) 


nro« 
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18 19-  entering  a  comaoD  appeaiance  ike  bail4k>ad  sboold 
not  be  delivered  up  to  be  oanoelled,  oa  the  ground  that 
the  defendant  bad  been  twice  arrested  for  tbe  sam# 

it  in  due  time  without  oppressioa  or  laches.  And  in  MoUing  t.  BmMptts, 
SM.kS.  159,  where  tbe  defendant  h«d  htm  amaed  noder  a  Jodga's  ordrr, 
JiiHt  was  »fterwanls  diadtarged  by  the  Court  on  fiUag  common  bail,  and  wpi 
»  then  arrested  on  a  fresh  writ  for  the  same  cause  of  action ;  it  seems  to  have 
been  admitted,  that  the  second  arrest  was  lawfid,  provided  iStut  Cenner  actioB 
had  been  diaeoitfiiiiiedf  and  the  oofts  taxed  apd  paid.  So  inJCsalin^  w.EUiott, 
BaTne$  399,  it  is  said  to  be  settled,  that  the  plaintiff  may  hold  the  defendant 
to  bail  in  a  record  action,  after  the  discontinuance  of  a  former  action,  in  which 
defendant  was  attested.  Where  the  plaint^  becomea  bankrapt,  and  the  m> ' 
4im  in  coBieqacqce  cannot  be  proceeded  ui,  defendant  may  be  a^un  arrested 
in  a  second  action  at  the  suit  of  the  assig(iees,  Barnes  ▼.  Maton,  15  Etut,  631 ; 
I>acies  t.  Chippendale,  t  Bos.  &  FuL  S8t.  It  is  otherwise  where  the  defendant 
baa  iMen  snperscdaUe  throagh  the  plamt^i  lachei;  in  which  case  a  second 
arrest  is  not  aUoved  in  an  action  broogbt  by  the  plaintiff  for  the  saqae  cause 
o{  action,  inasmuch  as  the  practice  of  the  Ckmrt,  by  which  the  time  is  limited 
for  ttit  duration  of  the  defendant's  imprisonment  would  be  nugatory,  if»  after 
the  dcJhadant  bad  beoomt  entitied  to  hU  dischanef  he  were  aguo  Jiable  t^ 
fitfer  by  the  detention  of  his  per^ip  for  tha  same  cause  of  action.  Jmiay  t. 
Elirften,  3  Eoft,  309 ;  Daniel  y.  Dodd,  8  East,  S34.  So  where  pbintiff  has 
been  guilty  of  laches  in  arrestbg  defendant  for  goods  sold  before  the  ffae  of 
cnsdit  has  expired*  lie  caonol  amast  detedant^  now  fur  the  same  debt  »Cber 
the  cftusa  of  action  has  accrued.  Wheelwright  r.  Joeeph^  5  M,  6l  S.  9S.  A  banip- 
rupt  or  insolvent  debtor  cannot  be  arrested  on  a  subsequent  promise  to  pay  a 
debt  which  acciiied  befere  the  bankruptcy  or  insolTCncy.  WUmn  t.  Kpitfk 
3  4C.  &  $.  ^5.  K.  B.  bMt  see  Bartons,  Moggridge^  6  TaunH,  563,  C.  I^. 
Tidd,  6th  ed.  212,  216,  7.     Dougl  lOi,  n.  42..2  Sira.  1223. 

Where,  however,  a  defendant,  after  being  arrested,  pleads  in  abatement  the 
iionjoinder  of  other  contractors,  he  may  be  again  arrested  in  an  action  in  which 
all  the  partners  are  included.  SaUtbury  ▼.  WhiteaU,  Tidd.  1 7  8.  So  where  defend- 
ant,on  being  arrested,  gives  a  draft  for  part  of  the  demand, and  promises  tosetde 
the  remainder  in  a  few  days,  he  may  be  again  arrested  on  a  fresh  writ  if  the 
draft  is  dishonoured.    Puckford  ▼.  Maxwell,  6  T.  R.  52.    Whrre  a  cause  is 
referred  to  arbitration,  the  defendant  may  be  arrested  in  an  action  on  the 
award,  although  he  was  held  to  bail  for  the  original  debt.     Collins  v.  PoiceU, 
2  T.  R.  766;    Daniel  v.  Dadd,  8  East,  335.     But  a  defendant  cannot  be 
arrested  in  an  action  on  a  judgment  when  he  was  before  arrested  in  the  origi- 
nal action.    Lewis  v.  Pottle,  4  T.  R  570 ;  Prendergast  v.  Davis,  8  T.  R.  85 ; 
CrutdffieU  ▼.  Smoords,  Barnes,  116.    Wbera  no  Iwii  was  given  in  tbe  origfaaal 
action,  defendant  may  be  arrested  in  an  action  op  the  judgment,  Barnes,  116. 
Where  the  former  arrest  took  place  abroad,  or  in  a  Court  in  which  the  me- 
thods of  redress  are  different  from  that  in  which  the  second  arrest  is  made, 
the  second  arrest  is  lawful,  though  for  the  same  cause  of  aetiun.    Weed  r. 
'nlompeo^,  5  Taunt.  Sal,  1  Marsh,  395,  S.  C.  8  T.  R.  417  (    Mavk  ▼. 
Uwrwf,  7  T.  R.  470.    2  East,  463,   ImUp  v.  EU^seni   y'ld^  PatUr  v. 
Br0iMi,5£«K,124;  BaUaniitte  v.  CokUng,  Cooke,  Bankrupt  law,  »15|  ¥4- 
UeUw.OgdeuytHmLlUiiSh  JbttA  ¥.  BticioMOfi,  1  East,  6. 
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«i«8e  of  action.    The  first  action  had  been  tried,  and        1819* 
the  plaintiff  was  nonsuited  on  the  groond  of  a  ¥a^ 

DamMon  v.  CUuxrth,  Hit.  T.  1818,  Jan.  f4.     In  this  case  the  piamtiiT  had 
sued  out  serviceable  process  against  the  defendant,  which  the  latter  moved  to    1^  ^nt  action 
set  aside  on  tiie  ground  of  irregularity  in  the  manner  in  which  it  was  served.    ^^^  JJ°*  ^'^7 
B«bre  a  rule  aiiMlmte  had  been  •btained,  the  piiiDtiifMed  oat  bailabie  pnv    ^  p^ii^f, 
cos  lor  the  same  cause  of  action,  and  caused  the  defendant  to  be  arrested    phuntiff  may 
thereon.    Janet  now  moved  for  a  rule,  calling  on  the  plaintiff  to  show  cause    arrest  in  a  se- 
why  defendant  should  not  be  disdwrged  out  of  costody  on  iSUng  oommoft    ^^°^  "'^'^  ^^ 
bail,  on  the  ground  of  his  having  been  arrested  after  a  former  adioii  bad 
been  brought  i>r  the  same  cause.    He  alluded  to  the  maxim  that  nemo  dd)et 
kii  vesarit  pro  eAdem,  cautd,  and  cited  the  casesof  BeUfante  v.  Letnf,  ft  Slra,  1209. 
4  Bwrr.  2503.     He  admitted  that  the  case  of  Bithop  v.  ?oweU,  &T.R.  616. 
appeared  somewhat  against  him,  but  he  contended  it  was  distingoisliable 
from  the  present,  for  here  the  Court  were  m  possession  of  the  actioD,  where^  ui  ^ 

that  case  the  first  cause  had  proceeded  no  farther  than  the  issuing  of  process. 
He  contended  that  baUabU  process  could  not  be  issued  when  another  action  had 
Jbeen  instituted,  and  the  Court  were  in  possession  of  it.  Abbott  J.  The  cases 
]»  £  Strvnge,  1209.  and  4  Bttrr.  2M>t.  are  diflerentfrom  the  pfesent,  for  there 
the  defendant  was  first  sued  by  bailable  process,  and  here  only  by  common. 
In  Bifi^  V.  PoweUf  the  Court  refused  to  discharge  the  defendant,  in  the  se- 
cond action.  BayUy  J.  Have  you  any  case  to  show  that  a  person  can  be 
discharged  from  arrest  on  the  principle  that  nemo  d^tet  bis  ^aori,  pro  e^itm 
amtd,  where  there  has  not  been  a  previous  arrest.  Here  he  has  not  ^n 
twice  veied.  In  the  first  action,  the  defendant  subtained  no  personal  incon- 
venieooe ;  he  was  not  arretted  nor  bail  required,  and  therefore  he  might  well 
be  arrested  afterwards.  Lord  EUenborough  C.  J.  You  liave  your  plea  ui 
abatement  that  another  action  is  subsisUDg,  if  tiie  fiicts  will  wamot  such  a 
plea,  but  this  rule  must  be  refused. 

PsiiroLD  V.  Maxwell,  Mich.  T.  181 6,  Nov.  2S.  Oosriw,  on  a  former  day.    Where  a  defend- 
had  obtained  a  rule  to  shew  cause  why  the  defendant  should  not  be  discharged    ant  u  let  out  of 
out  of  custody,  on  filing  common  bail,  under  the  foUowiog  circumstances :    ^*  rJaue  t'to 
The  phuntiff,  on  the  pressing  application  of  the  defendant's  wife,  permitted    g;^^  him  an*op- 
him  tp  go  out  of  the  custody  of  tlie  sheriff,  in  order  tliat  be  might  attend  to  an    portnnity  of  at- 
ojfioe  which  he  held  under  government.    At  a  subsequent  time  the  plauitiff    tending  to  his 
jaaued  an  alias  testatum  capiat,  grounded  upon  the  original  affidavit,  to  bold    ^ ^juuflrf £jtj^ 
tp  bail,  by  virtue  wliereof  the  sheriff  again  arrested  the  defendant,  and  took    ^q  i^^  ^^^^  nfg. 
him  Into  custody*    FuUer,  on  shewing  cause,  eited  tlie  case  of  Puckford  v.    davit. 
Maxwell,  6  7*.  R»  52.  which  he  urged  was  precisely  in  point;  and  Guselee,  in 
support  of  the  rule,  contended  that  a  fresh  affidavit  was  necessary.    Lord 
Elknborough,  Ch.  J.   It  is  very  advisable  thct  we  shouLd  lay  down  no  rule 
which  would  liave  the  effect  of  inducing  parties  to  keep  persons  in  cpstody, 
fi>r  great  inconvemence  might  arise  firom  it  to  tlve  prisoner.    Great  incoove- 
DJence  would  follow  fruro  its  being  bid  down  as  law,  that  if  a  plaintiff  did  let 
the  defendant  out  of  custody,  he  should  not  be  able  to  retake  him  without « 
iiresh  affidavitt-i^Rule  discharged.    It  is  otherwise,  however,  with  respect  to 
pippess  of  eracu/iim,  for  a  defendant  who  haf  been  discliarged  omX  of  custody 
oa  en  execution,  with  the  consent  of  the  phuntiff,  eaniiot  be  retaken,  even  hi 


Kbarnby 
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riance,  (a)  and  he  submitted  that  this  was  sufficieoi  to 
entitle  the  defendant  to  his  discharge  from  the  present 
action,  and  he  cited  Imlay  v.  Ellefsen.  (fc) 

The  Court  however  said,  that  to  entitle  the  de- 
fendant to  his  discharge,  it  must  appear  that  the  second 
action  was  brought  vexatiously.  Here  there  was  no 
ground  for  complaint  of  vexation,  and  therefore  the 

rule  must  be  refused,  (c) 

Rule  refused. 

pursuance  of  an  agreement  to  that  effect  between  the  plaintiff  and  defendant. 
Blackburn  v.  Stupart,  t  East,  245.    Clarke  t,  Ctement,  6  T.  H.  SH5.  1  B.  & 

(fl)  Ante  ?8.        (6)  3  Dart.  309.        (c)  Vide  Brown  ▼.  Davics,  anU  t^U 


Friday. 
AprU  30th. 


Carter  and  others,  Assignees  qf  Minchik 
and  OTHERS,  against  Hart. 


IVhere  defend- 
ant has  been  ar- 
rested in  an  ac- 


/^    MARRIOTT  moved  to  discharge  the  defendant 
out  of  custody  on  filing  common  bail,  on  the 
t^namc^of  a*     gTound  that  he  had  been  arrested  by  the  plaintiffs  for 


bnnkrnpt  by  the  authority  of  his  assignees,  he  cannot  be  aAerwards  arrested  at  the  suit  of  the 
signees  for  the  same  cause  of  action,  unless  the  first  action  has  been  discontinued,  or  the  costs 
paid,  (a) 


(a)  Vide  ante  215.  In  general  an  action  must  be  discontinued,  and  the 
costs  taxed  and  paid,  before  the  defendant  can  be  arrested  a  second  time  Ibr 
the  same  cause  of  action,  MeUittg  v.  BuchhoUt,  3  M.  &  S.  153.  and  see 
4  Campb.  S14 ;  1  Stark,  49.  S.  C. ;  Brittow  r.  Heywoad,  In  Bamet,  Assignee 
of  Sau$iders  t.  Matan,  15  Eoit.  d31.  it  was  held  that  where  the  plaintiff  be- 
came iMuikrupt  after  tlie  commencement  of  an  action,  a  second  action  may  be 
brought  by  the  assignees,  and  defendant  may  be  arrested,  although  he  was 
held  to  bail  in  the  former  suit.  Where  the  first  action  is  not  brouglit  hji  Aa 
ottignees  in  the  name  of  the  bankrupt,  it  should  seem  that  a  new  action  nmy 
be  commenced  in  their  name,  without  discontinufaig  and  paying  the  costs  of 
the  fimner,  as  tliey  may  then  be  considered  as  strangers  to  the  first  arrest. 
In  Webb  t.  Ward,  7  T.  R.  <96.  it  was  held  that  an  uncertificated  bankrupt 
bringing  an  action  of  trorer  for  goods  for  tlie  benefit  of  his  assignees,  should 
be  compelled  to  give  security  for  costs,  fidst  t.  CHoe,  3M.  ttS.  283.  but  that 
decbioii  has  been  questioned,  6  Totmf.  133.  1  East.  432.  (a)  It  u  dear 
that  the  action  cannot  be  proceeded  in  in  the  name  of  the  bankrupt,  if  the 
defendant  plead  the  bankruptcyi  Kinnegr  r.  Tarrant,  15  EaU.  69ft.  and  m 
the  case  of  Mmehin  t.  Hart,  ante  S15.  where  tlie  plahitiff  l»ring  bcoome 
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the  same  cause  of  action  on  which  he  had  been  pre-  1819* 

Tiously  arrested  at  the  suit  of  the  bankrupts,  and  that  ^ 

the  action  brought  in  the  name  of  the  bankrupt  had  against 
not  been  discontinued,  nor  the  costs  taxed  or  paid. 

HoLROYD  J.  granted  the  rule,  subject  to  the  pro- 
duction of  an  affidavit,  that  the  first  action  which' was 
brought  in  the  name  of  the  bankrupts  had  been  insti- 
tuted by  the  direction  or  with  the  concurrence  of  the 
assignees. 

Rule  gran  ted « 

bmknipt  before  plea  pleaded,  the  defendant  obtained  an  order  for  giving 
•ecnritj  for  costs,  and  afterwards  pleaded  bankruptcy,  it  was  held  that  tlie 
plea  coald  not  be  set  aside,  but  that  the  order  for  giving  security  for  costs 
should  be  rescinded. 


Doe  against  Cotterell.  Saturday, 

^  May  1st. 

C:^MPJB£LL  moved  to  set  aside  a  verdict  for  the  In  support  of  an 
1   •    ^'ir  ^i_  J       i?  •  1      •  application  to 

piaintifi  on  the  ground  or  irregularity,   upon  an   Mtasideaver- 
affidavit  stating  that  the  record  of  NiH  Prim  varied  ^^l^^^^j;. 

regularity,  on  the  ground  that  the  record  varied  from  the  issue,  it  must  appear  by  the  affidavit 
that  the  declaration  also  did  not  correspond  with  the  record.  SemhU,  that  it  is  irregular,  witliout 
leave  of  the  Court  or  a  Judge,  to  pass  the  record,  differing  in  a  material  respect  from  the 
declaration  aiid  issue,  (a) 

(a)  In  the  case  of  'Randoie  v.  Bat(ey,  1 M.  &  5.  f 3t.  where  the  clerk  cf  the 
errors  m  C.  P.  in  transcribing  the  record,  by  mistake  entitled  it  generally, 
wlien  the  declaration  was  entitled  specially,  and  error  was  assigned  thereon, 
after  which  he  amended  the  transcript,  by  inserting  the  special  roemorandnm, 
the  Court  refused  to  re^ore  the  transcript  to  the  state  in  which  It  stood  at 
tlie  time  when  the  plaintiff  in  error  assigned  his  error.  The  record  of  Mn 
Priiis  is  supposed  to  be  transcribed  from  the  issue  roll,  and  ought  to  contain 
an  entry  of  the  declaration  and  pleadings,  and  the  issue  or  issues  joined 
thereon  with  the  award  of  the  wmrt  fadat,  as  in  the  is&ue  or  paper  book, 
see  Tidd,  6th  ed.  858.  but  it  has  been  held  that  if  the  record  of  Nki  Print 
agrees  with  the  dedaration,  a  variation  from  the  issue  u  not  material; — as  if 
the  declaration  be  on  a  bond  dated  1728,  and  in  the  issue  the  date  of  the 
bond  is  alleged  to  be  of  1738,  the  record  of  Nisi  Prius  may  state  the  bond 
to  have  been  dated  In  1728,  as  it  was  to  a  bond  of  that  date  tiiat  the  de- 
fendant pleaded.  Shepley  v.  Manh,  2  Stra,  1131.  So  in  Thampum  v.  5tm- 
mtnt,  Barnes,  475.  it  mi  moved  to  set  aside  a  verdict  on  the  ground  tiiat  the 
record  of  Niii  Pniu  differed  from  the  issue  book  delivered,  the  defendant's 
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1819*  fvom  the  issue  delivered  in  a  material  respect.  The 
premises  in  the  declaration  in  the  iasue  being  described 
as  situate  in  the  parish  of  WimpUdon^  and  the  record 
in  the  parish  <^  fVimp/ct0H.  It  was  urged  that  the 
record  of  Nisi  Prius  ought  to  correspond  with  the 
issue,  and  that  if  there  be  a  mistake  in  the  issue  it  is 
Bol  competent  to  a  plaintiff  without  leave  of  the  Court 
or  of  a  Judge  to  rectify  the  mistake  by  making  the 
reeord  correct,  for  which  was  cited  Etkenay  y.  Jack^ 
son.  (a)  That  the  defendant  in  this  case  was  induced 
tQ  proceed  to  trial  in  consequence  of  the  delivery  of  the 
issue  which  described  the  premises  to  be  situate  in  a 
wrong  parish,  and  which  circumstance  defendant  waa 
advised  would  be  a  ground  of  nonsuit. '  That  it  must 
be  intended  that  the  issue  corresponded  with  the  decla- 
ration, and  that  consequently  there  was  no  proceeding 
to  warrant  the  record,  and  that  if  plaintiffs  Were  per- 
mitted without  leave  thus'  to  pass  a  record  varying 
in  so  material  a  respect  from  the  antecedent  proceed- 
ings, there  would  be  no  limit  to  the  alterations  which 
might  be  introduced  on,  the  record,  and  that  defendants 
at  Nisi  Prim  would  be  thus  taken  by  surprise. 

The  Court  after  inquiring  whether  there  was  any 

oame  bang  inserted  in  the  peper  book,  in  jouiing  issoe,  instead  of  the  plain- 
tiflPfe,  whereas  in  the  record  the  plaintiff's  name  nvas  inserted  and  the  issae 
property  joined ;  bat  the  Conrt  refosed  to  make  any  role,  two  issues  haTiqg 
been  joined,  and  a  general  verdict  ibnnd,  and  see  Letmmn  y.  AUm,  t  Wik, 
160 ;  Uather  r.  Brmker,  id.  t43.  In  Combe  r.  PUt,  S  Burr,  168S,  where  a 
new  trial  was  mored  for  on  the  ground  that  the  plea  roll  contained  nothing 
bat  the  declaration  and  the  plea  of  nil  debet,  when  it  was  contended  that  a 
plea  in  abatement  before  pleaded  ought  to  have  been  entered ;  the  Couit 
held  that  at  all  events  the  irregularity  was  cured  by  the  defendant's  accept- 
ing the  issue.  So  that  if  there  be  any  variance  in  theutaie  from  the  pleadings 
delivered,  or  other  irregularity  in  making  it  up,  the  defendants  attoraey  or 
agent  should  not  accept  the  same,  but  take  out  a  Judge's  summons,  and 
obtain  an  order  ibr  setting  it  right ;  as  he  cannot  otherwise  take  advantage  of 
tlia  irregularity,  either  on  a  motion  in  arrest  of  judgment,  or  a  motion  for  a 
new  trial,  TM^  6(h  ed.  777.  iUAer  v.  Brwihor,  i  Wik.  243.  S  Bta.Kepk 
$16,7.  Skepksfr,Mahk,9lkra»ttSX.  a^ompcon  v.  Tt'tfa,  ici.  1S66. 
(«)  8  r.  R,  295. 
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Doi 


ftfBdaTit  stating  that  the  declaration  did  not  correspond        1810* 

with  the  record,  and  being  answered  in  the  negativci 

said,  that  as  there  was  no  such  af&davit  stating  posi* 

tively  that  the  declaration  was  not  correct|  they  must 

infer  that  it  did  correspond  with  the  record.    That  if 

the  issue  varied  from  the  declaration,  it  was  incumbent 

on  die  defendant  to  return  it  within  a  reasonable  time 

after  he  received  it,  and  that  a^  the  defendant  had  not 

ventured  to  swear  that  the  declaration  was  defective, 

the  inference  was  that  it  was  correct,  and  consequently 

the  ground  of  the  application  failed,  and  they  refused 

to  give  time  for  obtaining  another  affidavit  relative  to 

the  defect  in  the  declaration. 

Rule  refused. 


BouLcoT  agaimt  Hughes.  Tuaday, 

/^H/TTF  on  a  former  day  had  moved  to  discharge  A  peremptory 

V/  ,  ''  undertaking  to 

a  peremptory  undertaking  to  try  this  cause  at  the  tiyattheSiftiiiai 
Sittings  after  last  Hilary  Term,  on  an  affidavit  stating,  Tem,  issue  bay. 
that  the  plaintiff's  attorney  had  become  insolvent  about  |^*th!^^°l^ 

Etuler  Term,  wis  discluiTgcd  on  payment  of  ouiti  of  applicatioD,  it  appearing  that  tbe  trial  bad 
been  prerented  by  plaintiff's  attorney's  absconding.     &emh.  That  after  ftuch  dday,  bail  migbt 
be  relieved  on  their  application;  but  the  Coort  refused  to  discharge  the  bail  at  inatanceijf  i{#* 
fenSant.  (a) 

•^    -  •  ....■-.  —  ^  --  ,.±^.  — ^ — ^ -      ■  ■ . .  ■ 

(a)  The  practice  relating  to  the  givhig  a  peremptonr  imdettaUng  for  try- 
ing causes  takes  its  rise  from  the  statute  14  Qto,  f .  c.  17.  and  is  a  branch  of 
the  Isw  relating  to  judgment  as  in  case  of  a  nonsuit.  Slight  caues  are  hi 
gMeral  Bttft<;ient  to  eicnse  the  plaintiff  hi  dot  bringing  an  action  on  to  trial, 
so  as  to  discharge  the  rule/or  Judgment  as  in  cau  tf  a  naimM,  tt  the  absenoe 
of  a  material  witness;  the  insotvMcy  of  the  plaiutiff,  FtSher  t.  Hancock, 
fidd,  8f4,  K.  B. ;  the  uisdvency  Of  the  defendant,  Dougka,  671 ;  BoAtr 
Y.  Syda,  7  Taunt.  181 ;  or  the  plahitiff^s  illness  fend  inability  to  mstruct  bis 
attorney,  CUtrht  t.  GcrriU,  Bamei,  $1S,  C.  P.  But  hi  these  cases  an  allldailt 
of  the  &ct8  constituting  the  excuse  is  usually  reqtgnf«d,and  an  umlertahing  to 
tty  at  the  next  sittings  or  assizes,  or  the  motion  for  judgment,  as  in  case  of 
nonsnlt,  trill  be  made  absolute.  The  absence  of  docnmentary  evid«noe 
u  a  sufficient  ground  iof  opposing  the  rule  for  judgment  as  in  cam  of  a  no»- 
suit,  tnd  tlie  nature  of  the  documents  need  not  ht  disclosed  fai  the  aAdaTits, 
GrienhiU  t.  MitcheU,  6  Taunt,  150.  But  in  opporfng  the  rule  on  the  ground 
of  the  absence  of  a  m&terisl  witness,  the  nsnte  of  the  witness  shouM  be  ataled 
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In  order  to  dis- 
charge a  motion 
lor  judgment,  as 
in  case  of  non- 
suit, a  peremp- 
tory andertaktng 
to  try  must  be 
given  bv  the 
plaintifl^  and  if 
at  the  appointed 
time  the  plaintiff 
is  itill  prevented 
from  trj^ing,  he 
.  most  apply  to 
'the  Court  to  en- 
^large  the  time. 
.  Aliter  in  C.  P. 


When  defend- 
ant has  delayed 
cause  by  injunc- 


the  time  when  the  cause  should  have  been  tried,  and 
had  left  the  country,  which  occasioned  the  delay  in 
trying  the  cause. 

id.  ibid.  So  if  the  plaintiff  defers  proceeding  in  order  to  await  tlie  dedsioii  of 
a  dmilar  question  in  another  cause,  tlie  qoestioo  raised*  and  tite  action  in 
which  it  arises  should  be  stated,  to  enable  tlie  Court  to  judge  of  the  sufficiency 
of  the  excuse,  Wynn  ▼.  Bdlman,  6  Taunt,  If  2 ;  and  see  MuUings  v.  — », 
5  Tau^if.  88.  But  great  precision  m  an  afidaTit  of  tliis  natnre  is  not  nsnally 
required,  and  where  the  affidavit  merely  stated  that  the  reason  why  die  oiose 
was  not  tried,  was,  that  it  was  not  convenient  for  a  material  witness  to  come 
to  town  in  time  for  the  trial,  after  it  was  sworn  that  an  attempt  had  been 
made  to  subpoena  him,  the  Court  said,  ahfaough  the  affidavit  was  loose,  yet  as 
tliis  was  the  phdntiff^s  first  de&ult,  tlie  defendant  ought  to  be  content  with  a 
peremptory  undertaking,  Wkeeier  v.  SteKM,  HU.  T.  1819,  K.  B.  Abnkamt 
ibr  plaintiff,  Ckitty  for  defendant  When  any  of  these  grounds  exist,  to  ex* 
cose  tlie  plaintiffs  delay  in  not  proceeding  to  trial,  the  rule  fi>r  judgment  as 
in  case  of  a  nonsuit  is  in  general  discliarged,  on  the  plaintiff's  undertaking  to 
try  at  the  next  sittings  or  assizes,  6  Taunt,  150.  1  EaU.  655.  7  T.  JR.  17a 
In  K.  B.  such  an  undertakmg  b  required,  although  the  trial  is  deferred  on 
account  of  the  absence  of  a  material  witness,  and  it  is  doubtful  whether  the 
witness  will  return  hi  time  to  try  the  cause  at  the  approaching  sittings  or  as- 
sises; but  although  the  undertakmg  is  given,  further  time  may  be  obtnned, 
if  necessary,  on  application  to  the  Court. 

Hacher  and  another.  Assignees,  &c.  v.  Hardy,  Trm.  T.  1814^  June  14.  In 
tliis  case,  Gifford  showed  cause  against  a  rule  which  liad  been  obtained  by 
Scarlett,  for  judgment  as  in  case  of  a  nonsuit  It  appeared  from  the  affida- 
vit produced  on  showing  cause  that  the  plauitiffs  were  in  expectation  of  pro- 
curing the  testimony  of  a  material  witness,  and  it  was  suggested  by  Gifford 
that  the  Court  would  not  compel  the  plaintiffs  to  enter  into  t^<e  usual  pe- 
remptory undertaking,  as  it  was  uncertain  whether  tliey  would  be  able  to  get 
the  witness  in  time  to  enable  them  to  comply  with  the  terms  of  such  an  un- 
dertaking. Sed  per  Bajfley  J.  The  plaintiff  must  give  a  peremptory  under- 
taking, and  if  at  any  future  time  they  can  show  to  the  Court  any  fiur  ground 
for  tlieir  interference,  they  may  apply  for  further  relief.  This  rule  can  only 
be  discharged  on  a  peremptory  undertaking  being  given.— Rule  discharged 
accordingly. 

In  C.  P.,  if  witnesses  are  absent,  and  the  time  of  their  return  is  doubt- 
ful, the  Court  will  discharge  the  rule  for  judgment  as  in  case  of  a  nonsuit, 
without  requiring  a  peremptory  undertaking.  Gardner  v.  Mo$es,  1  TamU,  118. 
Vide  6  ratf).t  150.  And  in  K.  B.,  where  the  plaintiff  liad  become  insolvent 
after  issue  joined,  this  was  allowed  to  be  good  cause  agpunst  judgment,  as  in 
case'of  a  nonsuit,  and  tlie  Court  would  not  bind  him  down  to  a  peremptory 
undertaking ;  it  being  alleged  tiiat  bis  creditors  were  about  to  decide  wlie- 
liier  they  would  pro«ecute  or  cbaiidon  the  action.  7u2J.  824.  And  when  the 
defendant  has  procured  the  cause  to  be  staid  by  injunction,  the  Court  will  not 
^compel  the  plaintiff  to  give  a  peremptory  undertaking. 

Jno»,  Eaiter  Term,  1816,  May  27th,  PoUoek  having  obtained  a  rule,  call- 
ing npoD  the  plaintiff  to  shew  cause  why  judgment  as  in  case  of  a  nonsuit 
fhmiJd  yiot  be  giren  against  him  ibr  not  proceeding  to  trial,  U*Makmi  shewed 
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Comfn  contra  insisted  that  as  the  issue  had  been 
joined  in  last  Easter  Term  and  the  plaintiff  had  given 
a  peremptory  undertaking  to  try  at  the  Sittings  after 
last  Hilary  Term,  the  bail  ought  to  be  discharged,  and 
the  costs  of  this  application  paid. 

Ckitty  resisted  this  suggestion,  on  the  ground  that 
there  was  no  instance  of  bail  being  discharged  from 
responsibility  under  such  circumstances. 

The  CouHT  said  that  after  so  much  delay,  if  there 
had  been  an  application  on  behalf  of  the  bail,  it  would 
have  been  reasonable  that  they  should  have  been  re- 
lieved from  fijrther  liability ;  but  as  the  defendant  alone 
resisted  the  motion,  the  rule  should  be  made  absolute 
on  the  plaintiff  giving  a  peremptory  undertaking  to 
try  at  the  Sittings  after  this  Term.  But  the  Court  (after 
consulting  with  the  Master  as  to  the  practice)  de- 
cided, that  as  the  plaintiff  had  before  given  a  peremp- 

c»ose  on  an  afiidaYit,  stating^  that  the  action  Kras  brought  for  a  deposit  on  the 
purchase  of  an  estate ;  that  the  defendant  had  filed  a  bill  iu  equity  for  a  spe- 
cific performance  and  for  an  injunction ;  and  the  plaintiff  had  in  consequence 
countermanded  his  notice  of  trial  It  was  contended  therefore,  that  the  plain- 
tiff was  not  caUed  upon  to  give  a  peremptorj  undertaking.  The  CsiirC  were 
of  this  opinion,  and  Pollock  was  offered  the  alteniativey  either  to  have  his  rule 
discharge,  or  to  ha^e  it  made  absolute,  on  agreeing  to  abandon  his  suit  in 
equity  and  pay  the  costs  of  it. 

But  even  the  peremptory  undertaking  may  be  discharged  or  enlarged,  on 
applicatioii  to  the  Court  on  payment  of  costs,  and  tibetty  will  be  pren  to  the 
plaintiff  to  try  the  cause  at  a  future  sittings  or  assizes,  if  a  sufficient  ground 
be  disclosed  fagr  affidavit  In  MUtm  ▼.  TorriU,  Banm,  315,  the  Court  said» 
*'  The  word  *  peremptory*  in  the  role  doth  not  preclude  the  Court  finom  a  fur- 
ther enlargement  of  the  time,  if  they  think  it  reasonable.  It  is  wrong  to  in- 
sert the  word  peremptory,  the  second  excuse  may  be  better  than  the  first. 
The  statute  is  founded  on  neglect  Suppose  plaintiff  Is  attorney  should  die 
by  the  hand  of  God,  or  the  defendant  should  by  some  act  of  his  hinder  the 
trial  ?  and  accordingly  m  that  case  the  Court  enlarged  the  tune  for  trial  till 
the  nest  assises,  on  payment  of  the  costs  of  the  application ;  it  appearing  that 
the  plaintiffs  who  were  asngnees,  had  been  delayed  by  the  misconduct  of 
the  bankrupt  in  not  affording  the  necessary  inlbrmatiou.  With  respect  to 
the  exoneratkm  of  bail,  it  has  been  held,  that  they  are  discharged  if  the  pUdn- 
.  tiff  does  not  dedareindue  time,  and  omits  to  obtain  a  rule  for  tune  to  declarei 
fo  that  the  oiiw  it  out  «f  Court.'*.  Syhtr,Bemv€iii,tNtwB^,4Q4^ 
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tion,  no  peremp* 
toiy  uodertakiug 
can  be  required. 
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I819t        tory  undertakings  he  conld  not  be  relieved  tlierefroni. 


ezeept  on  the  terms  of  paying  the  costs  of  ihis  applU 

0fiKkm^        tion* 
^^''^^  Rttle  discharged  on  these  terms. 

J^*^'  KiTCHiNG  against  Au>ee. 

Where  a  defend-  fK^  ^  former  day,  Chitty  obtained  a  rule  calling  on 

ftnthubeenar-    \J     .,..!-.  i.i_  -^  -.j 

rested  by  a  the  plamtiff  to  shew  cause  why  the  wnt,  arrest,  and 

S^,^^bS^  bail-bond  should  not  be  set  aside  on  an  affidavit  that 
bond,  and  inoje»  ^^^  defendant*s  name  was  Rowland  Alder,  and  not 

to  ict  aade  the 

writ  and  pro-       RawUv  Alder. 

ceeding8,the 
Court  willre- 

qoire  him  to  file         Mafming  now  shewed  cause  and  submitted  diat  -dm 

common  baii,and  ^ 

nndertakenotto  was  fdpni  BOHuns,  and  consequently  was  not  an  objeo- 

bring  any  ac-         ^ ^ , ^^^ ^^ 

tion.  (aj 

^'  (•>^&«U^T.  lmat,\yLii8,9eO.  th^  dfl^endaiil  wm  diich«8e4  ^ 

oqamyon  b|ul,  and  the  notice  of  dedaratioa  let  aaide»  od  the  g;roond  of  a  mts- 

iiomer  in  the  christian  name,  upon  application  made  befiMe  tlie  time  for 

pjcadhig  In  abatement  had  ezpiffd.    It  seena  At  rale  mnaH  he  ondenlood 

nitfa  this  qmdifcaticm,  fer  when  the  defeodant  has  an  oppoitiuniy  of  plrai^ 

ing  IB  abalemenit  aad  a^glecti  to  avail  lumidf  of  that  opportmi^,  it  is  held 

that  he  camwt  aacrwarda  apply  to  the  Court  to  set  aside  the  pwcerdiBgi, 

fimtlh ▼•  IWtm,  6  Thwit  115.   Bni^ ▼.  HiBaactt,  $6 £«it* iSa.    O&apha 

-In  abnirinniif.  If  the  pfadmiff  caler  a  riMftir,  he  is  nftthaMn  ta  fj^fH^  S  Tmmi 

«ML  15  flnt.  627.    Aad  hi  finich  ▼.  Jmie^  4  IT.  ^  &  361.  it  appears  tlttt 

the  Goait  set  aside  the  prwcrediag^  wkhoat  eoata,  thav^^,  in  genenl,  on 

artliqg  aridft  pncoedhiii  far  tfrqiiiMiy,  (he  pastyconphuDedorisiiBhleto 

costs,  tidi  541.  flurdw.  Kep.  314.    WHh  respeet  to  the  adfos  of  trapem* 

itwishddmtheapeqfCeiwsw»T.  HiynaMi,Cwiy>406.  drntwhenarde 

fif .VQWt  hB#  fbtti  speciiic  nstie^  hi  a  case  wfaeve  liy  hw  the  par^  is  sot  c»- 

aaoMBCMur  ;  bot  i/mi  Umni{fiM  ohoecved,  "  that  the  case  faetea ban  ym 
not  lihe  one  «ta«  tmo  difipient  wiacdii!!  ane  given ;  Cor  hutenoe,  where  an 
•nest  is  iUe§ai,  for  tiieva  the  Comt  oi|iy  comeot  the  inegdariti^  a^  leave 
the  party  to  bfiag  his  vonedy  ior  die  false  impriaaBment»  which  the  Coait 
caniMt^^wilhoat  canseoL''  (The  word  gtM  seenss  to  he  nispfiBted  fiir 
'  tafceasiay.}  in  WiXh.%,  Imik,  f  ToiMt.  460.  ImamnQt^  J.  obaBrved,  **  that 
ihecMcago  the  length  of  shewag,  that  if  the  sheriff  ancsts  a  aanwiwii 
aMnadlathe  writby  another  oaae  than  his  true  aapi^  the  sheriff  vritt  bea 
tfijipBSSBir,and  is  fiafale  to  an  aelsBn  ef  fidae  imprisoniBeiil,  and  perhaps  the 
is  sa  ilkewiae,  and  thi^  aae  eqnalijr  fiahle,  whether  HieOawt  saai- 
hiterii^  or  noL*  Benee  It  heeoaws  nscassary  to  aaprae>i^aB  the 
the  tanas  of  aadertddng  not  to  hrii^(  an  action,  9  fkaat.  4(lt. 
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Uqd  available  on  motion.  If  there  were  any  thing  in 
the  ol^ection  as  a  misnomer,  it  might  be  pleaded  ia 
abatement,  but  the  Court  would  not  interfere  in  this 
somomry  way.  At  all  events  the  motion  was  too  large, 
because  it  sought  to  set  aside  the  writ.  The  utmost 
indulgence  that  the  Coprt  wot^ld  afford  the  defendant 
would  be  to  allow  him  to  file  common  bail,  ^d  at  the 
same  tim^e  impose  on  him  an  undertakijig  not  to 
bring  any  action. 

Chitty  in  support  of  the  rule  submitted,  that  as  the 
arrest  under  such  a  writ  was  a  trespass,  for  which  an 
action  would  lie  against  the  Sheriff,  Shadgett  v.  Clipson, 
8  East,  328.  it  must  be  considered  that  the  writ  was  a 
nuUity,  and  consequently  no  common  bail  would  be 
necessary. 

Per  Curiam.  If  you  apply  to  the  Court  for  relief 
in  a  summary  way,  you  must  do  so  on  equitable  terms. 
The  ordinary  course  is  to  plead  in  abatement,  but  as 
you  desire  to  be  relieved  from  the  necessity  of  that 
course,  in  order  that  the  defendant  may  not  remain  in 
prison^  or  put  in  and  justify  bail  above^  the  Court  will 
only  relieve  him  upon  the  terms  of  filing  common  bail 
and  andertaking  not  to  bring  any  action.. 

Rule  absolute  accordingly,  without  costs. 
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KiTcsma 


ScououLL  AND  oxHSBs  agoinst  Campbell  ai^^d 

OTHERS. 


Tuetday, 


TI/^LDE  moved  for  a  rule  to  shew  cause  why  the  ThcCourtreject- 

rr  edanappiicatuMi 

entry  of  the  verdict  in  this  cause  should  not  be  to  ameml  the  en- 
amended,  by  entering  it  upon  such  of  the  breaches  of  ^^dingto  the 

notes  of  an  ai1>itretor  to  whom  the  cause  had  been  referred,  on  the  ground  that  they  had  no 
power  to  compel  such  notes  to  be  brooght  before  them.  Entry  of  verdict  may  be  amended 
•ccofding  to  the  iwtes  of  the  Judge,  but  application  for  that  purpose  must  be  made  before  the 
JodjiBf  uid  not  to  the  Court  (a) 


.(•)  A  WBdict  awy-  be  amended  according  to  the  Jqdge'a  notes ;  but  it  has 
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contract  mentioned  in  the  declaration  as  were  proved 
according  to  the  notes  of  the  arbitrator  to  whom  the 
case  was  referred.  It  was  an  action  upon  a  contract, 
and  the  declaration  assigned  several  breaches.  At  the 
trial  before  Lord  Elltnborough  at  Guildhall,  his  Lord- 
ship was  of  opinion  that  the  evidence  offered  by  the 
plaintiff  was  not  sufficient  to  sustain  one  of  the  breaches 
assigned.  In  the  result,  the  cause  was  referred  to  an 
arbitrator,  who  received  evidence  de  bene  esse  in  support 
of  the  breach,  which  Lord  Ellenborough  was  of  opinion 
was  not  sustainable,  subject  to  farther  consideration. 
The  arbitrator  afterwards  published  his  award,  by  which 
he  directed  the  defendant  to  pay  certain  damages,  but 
without  expressing  whether  the  breach  in  question 
formed  any  part  of  the  subject  of  his  consideration  in 
making  his  award.  The  damages  laid  upon  that  breach 
were  2000/.  and  since  then  the  plaintiff  had  brought 
another  action  upon  this  breach.  The  object,  therefore, 
of  this  motion  was  to  amend  the  entry  of  the  verdict 
in  the  former  cause  according  to  the  arbitrator's  notes, 
in  order  that  the  judgment  might  be  given  in  evidence 

in  defence  of  the  second  action.  But 

^*~^^~^-^'—    I '  ^-^i^i— ^-^—i— ^— — —      ^— ^"~-    I  — ^— ^^— ^^— i^-j      — ^— »— ■^■■^^^^i^..^^ 

bccD  alwiyi  bdd,  that  tbe  application  for  that  purpose  should  be  made  before 
the  Judge  who  tried  the  causei  although  he  was  a  Judge  of  a  different  Coort 
£rom  that  in  which  the  action  is  brought.  Doe  ▼.  Perkuu,  3  T.  R.  749; 
Harrkm ▼.  King,  1  Bom.  k  Aid,  163,4;  WUliam$ t.  Bredm,  1  Bol  &  Piii. 
3t9 ;  Eddowa  v.  HopMsu,  DougL  Sre^  Ttdd,  6  £d.  760-923, 4. 

Grahan  and  awfther  y.  Bawhmn,  Mick,  T.  1813.  Nov.  10th,  LktUdaU 
moyed,  that  an  amendmeut  might  be  made  in  the  mmutes  of  a  Terdict.  It 
>ras  proposed  tliat  the  Teidict  sliould  be  made  oonformable  to  the  htitB  which 
had  been  proved  and  found  upon  the  tiial.  Lord  £llbniioeouoh  C.  J. 
said,  "  The  verdict  can  only  be  amended  bj  a  reference  to  the  Judge's  notes; 
If  the  amendment  can  be  made  with  reference  to  my  own  notes,  ^plication 
most  be  made  to  me  accordingly,  if  not,  the  application  most  be  made  to  any 
other  Judge,  by  whom  the  notes  were  taken.  It  b  impossible  that  such  an 
appfication  can  be  made  to  the  Court  or  to  any  other  jurisdiction  than  die 
Judge  himself  by  whom  the  cause  was  tried.  The  Court  have  no  power  to 
compel  the  production  of  the  Judge's  minutes.  The  Court  have  delegated  to 
tiie  Judge  at  Nisi  Frius  a  certain  jurisdiction,  the  authority  does  not  eipire 
until  a  verdict  has  been  taken,  and  it  is  not  likely  tliat  the  Court  would  inter- 
fere with  the  power  of  the  learned  Judge  in  hearing  and  determlciii^  the  cani^ 
before  him.  The  application  must  be  made  hefoie  tbe  .  ndfe  who  tried  tfaf 
^ttie,"   The  motion  was  aQoordiD^ly  rtfiued. 
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The  CouRT^aid  that  they  bad  no  authority  to  grant 
sach  a  rule.  Even  where  a  party  was  desirous  of 
entering  a  verdict  according  to  the  Judge's  notes^  the 
Court  had  no  power  to  make  any  order  upon  the  sub- 
jecty  still  less  to  have  the  Judge's  notes  brought  before 
the  Court.  The  usual  practice  in  such  cases^  was  to 
go  before  the  Judge  himself,  and  have  the  verdict  en- 
tered according  to  his  notes ;  it  was  not  an  application 
to  the  Court.  The  present  application  was  for  a 
rule  to  shew  cause  why  the  verdict  should  not  be  en- 
tered according  to  the  notes  which  the  arbitrator  was 
supposed  to  have  of  the  case  in  which  he  made  his 
award ;  of  those  notes  the  Court  could  know  nothing, 
and  had  no  means  of  knowledge  upon  the  subject. 
They  did  not  even  know  that  the  arbitrator  had  them ; 
and  therefore,  as  the  Court  could  not  make  any  order 
as  to  the  notes  of  a  Judge,  still  less  could  they  hiake 
any  as  to  those  of  an  arbitrator. 

Rule  refused. 


1619. 

SCOVOVLL 

agmnH 
Campbsll. 


Levy's  Bail. 


Sahirdatf, 
JUoyStii. 


o 


NE  of  the  bail  in  this  case  offered  to  justify  in  a  BMlnimot jot- 
large  sum  of  money,  in  respect  of  property,  part  of^ropCTty 
in  this  country  and  part  abroad,  more  than  sufficient  •^>«*^  W 

, 5^„^. 

(a)  There  hare  been  conflicting  dedakms  upon  tbU  subject.  In  Graham 
r,  Andenomt  4  M.  &  &  371,  one  of  the  bail,  a  natural  born  subject  o£Englandt 
was  permitted  to  justify,  partly  in  respect  of  a  landed  estate  in  Surinofn,  and 
partly  in  respect  of  property  fai  England.  And  Bayley  J.  observed,  *'  that  the 
pbintf  might,  by  pressing  the  bail,  compel  him  to  render  his  property  abroad 
available.**  Bnt  afterwards  on  the  same  day  he  added,  **  that  he  had  looked 
into  the  cases,  and  that  they  were  oontradictoiy,  and  that  it  must  not  be  taken 
ibr  granted,  that  a  party  can  justify  in  respect  of  property  abroad  when  he 
has  no  other  property."  In  this  case,  a  former  decision  by  Dampier  J.  was 
dted,  which  was  as  follows  i^Beardmore  t.  PkiUipi,  Trm,  T.  1815,  and  4  M. 
k  S.  175.  Fridmy,  May  {6.  MSS.  of  Mr.  MBrewether,  Curwood  opposed  the 
jusdfication  of  bail.  It  appeared  that  one  of  the  bail  had  property  in  England 
to  yery  nearly  the  amonnt  in  which  it  was  necessary  that  he  should  justify, 
but  the  rest  of  his  property  was  at  GibraUar,  XXimfMer  J.  inclined  against 
the  snificieiicy  of  the  alkiged  qualification ;  but  on  Ctm^jibeU  referring  to  the 
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I819.       together  to  answer  the  amovnt  'm  which  he  pressed 
U^.^    to  justify.    But 

Best  J.  held  that  the  bail  could  not  be  allowed  to 
justify  in  respect  of  the  property  abroad ;  saying,  that  it 
was  a  general  rule  not  to  permit  bail  to  justify  under 
such  circumstances. 

case  of  Cftrueie  ▼.  FiUeul, «  Bb.  Rep.  \9t3,  and  on  iti  being  stated  that  the  pR>- 
perty  which  the  bail  poosessed  in  this  country  was  neariy  sufficient  to  cover  dou- 
ble the  amount  of  the  som  sworn  to,  the  bail  were  allowed  to  justify.  InSmitk 
▼.  Scandrett,  1  Bta.  Hep.  444,  where  one  of  the  bail  had  afortune  in  Antigua^bot 
no  eflfecti  hi  England,  the  Ooort  dedared,  that  the  merely  having  no  e£feelB 
in  &igland  was  not  of  itself  a  suffident  objection  without  other  auxiMary  cir- 
cumstances.   In  Christie  v.  FUleul,  2  Bla,  Rep.  1523,  it  was  decided,  that  a 
ibfdgner  of  credit,  though  he  has  few  effects  in  EngUmd,  may  justify  as  bcO, 
espedally  where  the  defendant  is  a  foreigner  also.    But  in  Boddg  ▼.  I^ybmi^ 
4  Burr.  Rep.  ibf6,  Yates  J.  and  AsUm  J.  held,  that  landed  properly  in  Jo' 
maica  is  not  sufficient  to  qualify  a  person  to  become  bail.  Loffi,  34, 147.     So 
it  is  said  that  property  in  Soctland  is  not  sufficient,  because  it  is  not  liable  to 
the  process  of  our  Courts,  1  Sd,  Proc.  Ist  ed.  161.    In  Tidd's  Pracdoe,  6  ed. 
f  5t,  it  is  laid  down,  that  "foreigners  are  not  adnutted  to  be  bail  merely  in 
respect  of  property  abroad  which  b  not  liable  to  the  process  of  the  Court; 
though  it  has  been  said,  that  merely  having  no  property  in  England  is  not  of 
itself  a  suffident  objection  without  other  auxiliary  circumstances.'* — With  re- 
spect to  a  British  subject  retident  here,  h  should  seem,  that  the  drcamatanoeof 
his  not  having  property  in  thb  country  subject  to  the  process  of  the  Court, 
constitutes  no  objection  to  his  becoming  bail,  fbr  crtherwise  a  person  who  had 
property  in  the  funds,  which  cannot  be  taken  in  execution,  would  not  be  saf- 
ficiently  qualified ;  and  any  person,  between  the  time  of  his  becoming  bail 
and  his  being  fixed  with  the  debt,  might  so  dispose  of  his  property  by  ini'cst- 
ing  it  in  the  funds  or  in  copyhold,  or  sending  it  out  of  the  kingdom,  as  to  pre- 
vent any  execution'  against  it  from  bebg  effectual.    But  as  the  plaintiff  may, 
by  pressing  the  bail  when  resident  here,  compel  liim  to  render  his  property 
av^Iable,  such  a  subject  reudent  here  ought  to  be  admitted  as  bail.    But  in 
the  caseof  a/ore^gii«r,  whose  domicile  is  abroad,  the  circumstance  of  his  pro- 
perty being  out  of  the  kingdom,  seems  to  constitute  a  reasonable  objection. 
Ball  justified  Wdrfard*$  Bail,  Mich.  T.  1816.  Nov.  16.     Robinson  opposed  the  justifica- 

where  part  of        ^^^  ^  ^^  ^^  ^^  grounds  that  he  became  a  bankrupt  in  1810,  had  comr 
his  property  was    pounded  with  hb  creditors  in  1814  for  14f.  in  the  pound,  and  Uiat  ooe 
daily  expected       instalment  to  the  amount  of  2000/.  was  due  from  him. 
Buenos  Ayres,  J^erewaher  stated  that  the  bail  had  household  furniture,  &c.  in  thb  coun- 

the  bill  of  lading  ^'J*  suffident  to  cover  double  tho  amount  of  the  debt  the  plaintiff  had  sworn 
having  already  •  to^  and  also  that  he  had  a  ship  worth  3000i.  in  the  River  Plate,  which  was 
arrived.  expected  very  soon  in  thb  country,  the  bill  of  lading  having  already  arrived. 

Hohvyd  J.    As  the  ship  b  so  soon  expected,  the  bail  b  soffident :  and  be 
was  admitted. 
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CcmyH  foe  the  defeadant,  and  Cumpbell  for  tht  ISIO* 

plaintiff.  ,    TT* 

Vaudmn  against  Wilsok.  satimfay. 

^  Jtfay  8th. 

"^lI^HEN  one  of  the  bail  in  this  case  came  up  to  jus-  Bail  rejected 

tify,  he  stated  that  hfe  wk»  bail  in  another  action  r'!?i*i**^ 

•^ '  ^  bail  to  the  ebe- 

to  the  sheriff,  and  had  not  been  excepted  to ;  and  not  >^.»  »  former 

totig;atratie  that  he  Was  still  liable,  and  not  having  tmhiiiiexct^ 

jMToperty  eno«igh  to  jwitifj  in  the  ptetent  case,  exclu-  ^^^^  SEfJS 

fcively  of  his  liability  itt  the  former,  IP^.  *^  *y  ^ 

Bbst  J%  wonld  not  permit  hilii  to  justify,  as  he  wai  ^^^^^^  W 
dtiil  liiable  in  the  former  actioo,  in  which  he  had  been 
piit  in  as  bail,  and  had  not  been  excepted  to;  but  the 
IterMd  Judge  allowed  time  to  add  and  justify  another 
bail. 

Bail  rejected,  and  time  allowed. 

CctM^  fdr  the  plaintiff,  and  Jndrews  for  this  de>- 
ftfidtat. 

(a)  Vide  XawUn^i  ball  anU,  page  S,  Ind  note,  {wg^  f,  iMfl  ntet  ctM. 


Mitchell's  Bail.  saturj^, 

i^NE  of  the  bail  in  this  case,  which  was  an  action  itiBnoobjeo- 
upoii  a  bill  of  exchange^  Was  objected  to  on  the  {J^  ^    ^  ^if 
e^rottnd  that  he  was  one  of  the  indomers  of  the  bill,  and  inAonen  ef  M 
beiAg  liable  as   indorser,  it  was  contended  that  he  enwMdi^iel^ 
lought  not  to  be  allowed  to  justiiy.    B^t  ^^  hm^hL 

Best  J»  said  this  was  no  objection,  for  there  might 

(a)  See  Sleven^i  ball,  post,  903.  Ih  C.  P.  Hito  tift  kiAcinefr  of  m  MIt  »f 
excbaiige  may  be  bail  for  the  draiver,  la  an  afillM  bUMifjIit  mgalft^  Mto 
upon  ^  same  bill,  Jfdtrft  ▼.  Ma)i%,    i!  An.  &  }\ii..  5t9b  TV^  S9f  * 
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Mitch  sLL*s 
Bail. 


be  a  very  good  defence  to  the  action,  and  if  the  bail 
was  a  responsible  man,  he  might  justify.] 

JF*.  Pollack  for  the  plaintiff,   Ccm/n  for  the  de« 
fendant. 


Saiu(rdtM, 
MsyStn. 

Bui  cunot  jus- 
tify asaboQfe- 
keeper  in  respect 
0f  a  tioiue  ivhich 
lie  has  taken,  if 
he  has  been  pre- 
▼entcd  from  ob- 
taining posses- 
iiou  bj  a  death 
hi  the  fanil J  of 
the  finmer  te- 
nant Tune  must 
be  obtained  for 
tlie  bail  to  jnsd- 
fj>  or  time  to 
addand  instifjr 
0CA«rbaai. 


BoifD*s  Bail. 

• 

TJ/'ILDE  for  defendant  staled  that  one  of  the  bail 
who  proposed  to  justify  as  a  housekeeper  had 
quitted  the  house  in  which  he  formerly  resided,  and  had 
taken  another  house,  but  was  not  yet  in  possession, 
having  been  prevented  from  immediately  obtaining  the 
same  by  a  sudden^  death  in  the  family  of  the  outgoing 
occupier*  It  was  therefore  submitted,  that  though  the 
bail  was  then  in  lodgings  he  might  be  allowed  to  justify 
as  a  housekeeper.    But  per 

Baylbt  J.  I  think  that  the  bail  cannot  conscien- 
tiously swear  that  he  is  a  housekeeper.  If  he  is  likely 
to  obtain  possession  in  two  or  three  days,  time  for  him 
to  justify  may  be  allowed  accordingly,  but  otherwise, 
two  days  time  to  add  and  justify  must  be  given,  and 
which  was  granted  accordingly. 


MatfBdu 

Bail  who  liad  re- 
cently been 
hmknipt  and 
obtained  liis  cer- 
tificate, but  did 
not  icnow  whe- 
ther hb  estate 
had  paid  any 
dindendy  not 
permitted  to  jus* 
tify,  altlioQgn 
now  possessed 
of  laive  proper- 
ty, (a) 


Probatt's  BaiL 

/^NE  of  the  bail  in  this  case  on  coming  up  to  justify 
stated,  that  about  two  years  since  he  had  been  a 
-bankrupt,  and  obtained  his  certificate  shortly  after- 
wards, but  his  estate  had  paid  no  dividend,  to  his  know- 
ledge.   The  defendant  in  this  case  was  the  petitioning 

(a)  But  it  has  been  held  that  bankmptey  after  certificate  obtained  is 
not  a  groond  of  rejection,  anless  the  bail  has  been  twict  banlcmpt,  and  has 
not  paid  15f.  in  thepoond.  Smithy,  BaberUg  anU  9.  Where,  however,  a  mm 
appears  to  beignonnt  of  the  state  of  bis  nthin^  he  hi^  bfcn  re^jected  on  tluit 
account,  ante  S,  and  note  (^*  See  next  case. 
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creditor  on  that  occasion.  He  now  offered  to  justify  1819* 
to  the  amount  of  4500/.  statinfl;' thtit  he  kept  a  town*  «*""* 
house  and  a  country-house.     But  Bah. 

Best  J.  held  that  the  bail  must  be  rejected.  He 
said  he  could  not  permit  a  man  to  justify  as  bail,  who 
kept  a  country-house  and  a  town-house  so  recently 
after  his  bankruptcy^  and  who  had  not  sufficient  recol* 
lection  to  enable  him  to  say  whether  his  estate  had 
paid  any  dividend. 

Bail  rejected. 

jindrewi  for  the  plaintiff^  and  Walford  for  the  de- 
fendant. 

« 

Bennett's  Bail.  STsJ' 

TN  this  case  one  of  the  bail  had  been  a  bankrupt^  and  Bail  who  amid 
had  obtained  his  certificate  about   seven  months  d^*rtogihc1iScr' 
since,  but  could  not  say  whether  before  he  obtained  his  ^  ®*  **"  ^'*" 

'  "^  roptcy  and  ob- 

certificate  he  had  not  become  bail  in  this  Court ;  and      tainmg  his  cer- 

ti6cate,  he  had 
or  had  not  justi- 

Best  J.  would  not  permit  him  to  justify  under  these  ^^  "J^'t^ 
drcumstances.  justify,  (a) 

Bail  rejected. 

Comgn  for  the  plaintiff,  and  F,  Pollock  for  the  de- 
fendant. 

(a)  See  the  two  preceding  cases. 


Vandebmoolen*s  Bail.  ^sth! 

'Zp  POLLOCK  applied  for  time  to  inquire  into  the  Where  one  of 

JE^  ••  4*  <*ii«i4*i  1       ^^  ^^^  stated 

Circumstances  of  one  of  the  bail,  of  whom  the  to  the  piabtiri 
plaintiff  had  had  notice,  on  an  affidavit  stating  that  the  ''^^.^^ 

to  jnstifj,  hot  liad  notwithstanding  come  up  for  that  purpose,  the  Court  gare  time  to  inquiie 
into  his  circumstanoes,  the  pUintiflf  havmg  been  put  off  his  guard  by  the  Iws  statement. 


C90  OASBS  IN  EASTER  TERM 

1619*        hail)  having  hetu  Applied  tx>/iafomed  tb€  plaioUff  that 

.mmmmm  ^^  JJ^  ^^  10100(1  tO    OOIIK     Up    tO   jUStlfy^    faut    hsd  BOW 

LSN'«  Bail,  come  up  notwithstandittg  such  sUtemeotf  whereby  the 
plaintiff  had  been  put  off  his  guard  and  did  not  inquire 
into  his  tfiAdency. 

BtsT  J.  Mttd  fa«  ihoaghl  U  wai  iMaottable  uadar 
snch  cifcomstantM  to  grant  twi»  dayi  tiaae  for  iaq«ty« 


3[V«*9.  Watson  against  Hinton. 

May  11th.  ^ 


Baa»  of  whom      VTOTICB  6f  ja3iification  of  die  bail  in  thia  cavaa  had 

DOD06  iMid  DQOl         ^  ^V 

pen,  having  been  given  for  yesterday,  on  which  day  they  w«rt 

anoth^caose  *"  ^^  ^  hsL^e  justified  in  another  cause,  but  were  re- 
^•^i^*"     jected;  they  were  therefore  not  called  in  the  present 

whiM  otty  Were  •*  ^ 

intended  to  jiM.    causc.    Counsel  had  been  instructed  to  oppose  them; 
^^fedTr^ti.  akid  at  the  rising  of  the  Bdl«coart  this  morningi 

ficadoQ  accord- 
ing to  the  notice, 

aid  ct^nat  <iay  tVMe  for  defendant  applied  for  time  to  add  and 

d«endantu>-  .     ^ 

plied  for  time  h>  justify  other  ball,  With  the  tnual  notice^  upon  an  affid^ 

andtosta^pro-'  vit,  Stating  that  the  defendant  at  the  time  the  former 

Ste  ufh^^*  liotiee  of  Justification  was  given,  believed  the  bail  to  be 

Held,  that  this  competent  to  justify.    He  urged  that  this  was  like  thm 

done  in  absence  cfts^  of  bail  uot  attending  on  the  day  for  which  notice 

^P[*^^*  ***  had  been  given,  and  that  it  was  the  constant  practice 

prized  of  the  fof  the  Court  to  grant  time  In  such  cases,  when  the  bail 

motion*  (a) 

were  not  opposed.  The  defendant  was  ready  to  ambmit 
to  any  terms  the  Court  would  impose,  and  in  all  events 
place  the  plaintiff  in  the  same  situation,  and  the  mo- 
tion was  made,  in  order  to  avoid  the  enormous  expense 
to  which  the  partis  wouM  otherwise  be  put  between 
this  time  and  to-morrow. 

Best  J.  said,  his  difficulty  ^vas  this,«'*»the  bail  had 
been  rejected  yesterday  in  one  cause,  and  the  plainttflk' 


mm^-i^l^i^mm^tm^m 


(a)  Vide  OBtte(\  Ml,  tnee^it. 
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counsel  was  instructed  to  oppose  them  iti  the  present        16 19. 
cause.    It  was  not  his  duty  to  attend  here  to-day,  and       ^ 
the  question  was,  whether  the  Court  could,  behind  th^         i^am 
back  of  the  plaintifF,  make  an  order  to  stay  his  pro- 
ceedings.    He  was  afraid  that  if  this  indulgence  were 
granted,  it  would  establish  a  precedent  likely  to  be 
attended  with  great  public  inconvenience.    This  appli- 
cation, if  proper,  should  have  been  made  yesterday,  the 
defendant  therefore  was  a  day  too  late;   and  as  the 
plaintiff  w^  not  here,  either  by  his  attorney  or  coun- 
sel, it  would  be  improper  to  ttiake  an  order  behind  his 
1>ack,  which  must  affect  his  interests. 

Wilde  suggested,  that  he  had  made  this  motioki  at 
the  other  end  of  the  Hall,  before  the  three  Judges,  and 
that  they  had  referred  hiih  to  the  Bail-court. 

BfisT  J.  said  he  must  take  nothing  by  liis  moliofi. 

Keyb  against  Taverkier.  Tuetday, 

May  11th. 

npH  E  defendant,  a  prisoner,  had  put  in  and  given  no-  ^^icre  dcfend- 

tice  of  bail  by  Broughton  his  attorney,  and  after-  ■"*"*P™*^^» 

wards,  without  any  order  for  changing  the  attorney  in  catioh  may  w 

the   cause,  gave  notice  of  justifying  added  bail  by  Sttomey,  with- 

L.  Willianuy  a  new  attorney ;  and  ^SLrf^thfe*^ 


Chitttf  opposed  the  justi&cation,  ofi  the  ground  that 
such  notice  of  justifying  bail  by  a  new  attorney,  with- 
out any  order  fbr  changing  the  attorney  in  the  cause, 
was  irregular,  and  that  the  plaintiff  was  not  bound  to 
accept  such  notice,  according  to  Tid^s  Practice,  and 
other  authorities.(a)    But,|>^r 

(a)  Vide  TUcTt  P.  6.  ed.  85.  2  Sil*  Wm  BL  1322.  Vmig.  tlf  t  HiU 
▼.  JRor,  9  Manh,  257.  6  Taunt,  532.  Vide  ante  81,  Wheehr  w.  Bmkm, 
and  The  King  ▼.  Sheriff  of  Middlemi,  pott,  and  see  Aiggeit  t.  Argaa, 
7  Taunt,  47.  2  Manh,  Hep.  365,  where  the  bail  appeared  and  Juitifiid 
by  their  own  attoni«y. 


ehangffig  tbfe 
tttoroey.  («) 


9&i 
i8ig. 

Kbts 

againd 

T^VEKNIVB. 


Hflyllth. 


Afidsvitofji 
tificatkmof  b«l, 
stBtiiiffUiciiuiiet 
andpuioesofre* 
ndeooe  of  the 
bttl,  Imt  omit- 
ting  to  give  their 
dcme,  ismiiif- 
iicieiit;bata 
week's  tune  wu 
allowed  to  a- 
nend.  (a) 


CASES  IN  EASTER  TERM 

Baylbt  J.  That  rule  does  not  apply  to  prisoners 
who  may  justify  bail  by  another  attorney  in  order  to 
obtain  their  liberty. 

The  bail  were  accordingly  allowed  to  justify. 

Anonymous. 

IJOLT  moyed  to  justify  bail  by  affidavit  in  this  cas^ 
and  mentioned  a  defect  in  the  affidavit  of  justifi- 
cation, which  omitted  to  give  the  addition,  though  it 
described  the  name  and  residence  of  the  bail  accu- 
rately; and  he  submitted  that  this  was  sufficient  to 
entitle  them  to  pass.   But 

Baylet  J.  said  that  the  rule  requiring  the  addition 
of  the  bail  in'  the  affidavit  was  inflexible,  and  he  could 
not  allow  the  justification,  but  gave  a  week's  time  to 
amend  the  affidavit. 

(a)  Seethe  form  of  the  affidavit,  laiA  Fonas,  4th  ed.  11&    Am  to  giw'wg 
tiine  to  amend,  lee  Batfwar^t  Bail,  0nte  p.  t. 


May  11th. 

Affidantibr 
time  to  add  and 
justify  on  ground 
of  bail  not  at- 
tending, must 
state  that  be  had 
promised  to  be- 
come bail,  and 
that  deponent 
beUeved  him  to 
be  competent  to 
justify,  {b) 


West's  BaiL 

J^SPINJSSE  moved  for  time  to  put  in  and  justify 
another  bail  in  lieu  of  one  of  whom  notice  had 
-been  given,  but  who  had  not  attended  this  morning  to 
justify.  The  affidavit  upon  which  the  motion  was  made 
omitted  to  state  that  the  bail  in  question  had  ^*  promised 
to  become  bail,"  and  that  the  deponent  **  believed  the 
said  bail  to  be  in  sufficient  circumstances  as  to  his  pro- 
perty to  have  enabled  him  to  justify.'' 


Bat  LET  J.  said  that  the  affidavit  was  defective  for 
these  omissions,  but  when  supplied  time  would  be 
given. 


(6)  Vide  rde,  Mick.  36  Ge9. 3,  ante  2,  note  (b.) 


T.  CUarkt,  onle  X 
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1819. 
Wade's  Bail.  J««*Vi 

May  11th. 

THE  justification  of  one  of  the  bail  in  this  case  was  Bull  who  bad 

opposed  on  the  ground  that  eighteen  years. since  withhbcKdi- 

he  had  compounded  with  his  creditors,  and  that  nine  ^J^s^SeamT" 

years   afterwards  he  had  become   bankrupt,  and  not  bMknipt,Mid 

,  ...  hidiiotp«ldl5i, 

having  paid  fifteen  shiUings  in  the  pound  under  the  lathe  pound 

i_  j«  T/»ji?  1.  •         -L*!     under  the  coiB" 

commission,  he  was  disquahned  from  becoming  bail,  miauon,  cumot 
inasmuch  as  his  fiiture  effects  would  be  liable  under  the  !>«  P«"»*^  ^ 

justify,  (a) 

Statute  5  Geo.  2.  c.  30.  s.  9* 

Comyn  submitted  that  the  section  of  the  act  referred 
to  applied  only  where  there  had  been  two  commissions 
of  bankrupt,  under  the  second  of  which  fifteen  shillings 
in  the  pound  had  not  been  paid. 

Jdams,  for  the  plaintiff,  relied  upon  the  express 
vords  of  the  clause,  which  declare  that  if  a  commission 
shall  issue  against  a  person  who  has  previowly  been 
discharged  as  a  bankrupt,  or  has  compounded  with  his 
creditors,  he  shall  be  protected  from*  arrest,  but  his 
future  effects  shall  remain  liable,  unless  under  such 
commission  his  estate  is  sufficient  to  pay  15  shillings  in 
the  pound,  (b) 

HoLBOYD  J.,  after  reading  the  clause,  thought  the 
objection  unanswerable,  and  refused  to  receive  the  bail, 
but  gave  two  days  further  time  to  add  and  justify  other 
tail. 


(a)  Vide  Sudth  y.  Robtrtt,  anU  p.  9.  SembU  that  the  bail  might  justify  if 
they  could  swear  that  they  were  worth  the  necessary  sum  after  payment  of 
their  joft  debCi,  &c.  and  also  after  payment  of  I5i.  in  the  pound  upon  the 
debts  from  which  they  had  been  discharged  under  the  oomoiisiion.  And  see 
Mmmtam  y.  WWdm,  Ttdd,  6th  ed.  $68. 

(fr)  Stat  5  Gio,  9,  c.  SO.  irrt.  9. 
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16 IQ. 

Tuaday, 
Moy  liHi. 

Aflidavitofser- 
Ticeof  qotic9«f 
IwibYlfltfiiic 
it«tmiiibei| 
of  piviiitiri  •(* 
tofoey  iDf iii&* 

leceipt  kM  bMH 
ack^qwtedt- 
ttl*  (#)  If  potk* 
cpimot  ba  fMf. 
a«B9}lyfie9v«dat 
attorntv'i  oAoti 
!t  is  samcient  if 
a  copy  has  been 
stack  up  in  the 
K.  B.  office,  and 


Jones's  Bail. 

JJ/'ILDE  moved  to  justify  bail  on  an  affidavit  of  the 
service  of  notice  by  leaving  it  at  the  chambers  of 
the  plaintiff's  attorneys^  but  there  was  no  acknowledg- 
ment that  the  notice  had  beeq  received. 

Bayley  J,  said  that  the  rule  was  inflexible  which 
required  the  affidavit  to  state  that  there  was  an  ac- 
knowledgment of  the  notice  of  the  bail^  but  allowed 
two  days  further  time  to  give  fresh  notice. 

a  oop^  put  through  door  of  attorneys'  chambers. 

(a)  Aoc  Anom,  Tvm.  T.  18t3»  Jvmt  S3.  Justiii<aiti(on  of  bail  by  affidafU. 
The  affidavit  of  service  of  the  notice  of  justification  stated  that  notice  had  been 
put  through  a  hole  fai  the  door  at  the  chambers  of  the  pUimtiff^  attorney,  but 
the  affidavit  did  not  go  on  to  stale  tbat  t)w  nodca  was  seoeiTcd.  Jq^fcy  J. 
said  that  on  this  account  the  affidavit  was  not  sufficient;  but  time  was  gives 
to  amend. 

Aum.  MkK  T.  ISIS,  Nov.  fOth.  HuXLxk  moved  to  justify  bail  on  an 
aHidavlt  that  the  notice  of  justificalioB  had  been  stock  up  in  the  King's  B«Ddi 
Office,  and  that  repeated  attempts  had  been  made  indthout  effect  to  serve  the 
notice  at  the  attorney's  office,  and  it  was  at  last  put  under  the  door.  Doai- 
pier  3.  said  it  was  sufficient,  ibr  as  much  had  been  done  as  could  be  done; 
•ad  Itie  bail  jnttiM.    Sea  also  on  this  point,  J«m««Ni*<  Bai|»  ante  109. 


May  11th. 

Where  a  com- 
mission of  bank- 
rupt has  been 
issued  againft  a 
defendant,  and 
his  assignees 
claim  the  pro- 
perty, and  the 
plaintiff  refuses 
to  indemnify  the 
sheriff,  the  Court 
will  eularse  the 
time  for  ueriff^s 
returning  the 
^riyociof  until 
the  next  Term. 
But  there  must 
be  a  rule  to 
•hew  cause,  (a) 


I^PBURT  against  Smith. 

^AUNTON  moved  that  the  sheriff  should  have 
time  to  return  the  writ  of  ^.  Jh.  in  this  cause, 
on  an  affidavit  stating  that  a  commission  had  been  is- 
sued ligainst  the  d^endant,  and  that  the  assignees  had 
claimed  the  property  on  the  ground  that  an  act  of 
bankruptcy  had  been  committed  before  the  levy  under 
the  fi.  fq..  and  that  the  plaintiff  had  refused  to  indem- 
nify the  sheriff  I  it  was  prayed  that  the  rule  should  be 
absolute  in  the  first  instaaee,  and  for  a  general  sHspen* 
sion  of  the  return.    But^ 

I  ■!■■■  ■  -!■  ,,     .1..— i^n—  ,    —— ^Pi^^— 

(a)  See  7W,  6th  ed.  1054. 
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The  CovKT  said  it  mmt  be  a  rule  Ui  shew  c%m9, 
tnd  the  return  could  oul j  he  t^jred  uptil  the  first  d«y 
of  next  T&mj  when  the  sheriff  must  apply  c^aia  if  ne- 
oeesary. 

Rule  Nin  aecofdipgly.. 

ASSUMPSIT  by  the  high  sheriff  ef  the  eoanly  of  ^*,£J^^^ 

Hereford^  to  recover  certain  fees  claiiiMd  to  he  due  right  totake  feet 

to   him  from  the  defendant^  in  respect  os  Msumg  a  process.   By 

warrant  on  civil  process  to  arrest  a  person  whom  the  ^^*  f^^^u 

defendant  was  instructed  by  his  client  to  sue.    The  d«-  only  entitled  t» 

-      -  ,-,-__  -  -,  fee  of  4<i.  f«r 

Jmdantpleadednrst^NcmaiMifiqMi^;  and  secondly,  a  set-  issuing  his  war- 
eiT  in  respect  of  former  payments  <^  fees  to*  the  plain-  |]||^^ooess,^ 
titf;  alleged  to  have  been  illegally  demanded.    At  tbe  ^^^^^ 

pnetiee  to  allow  more  in  taxing  ootts  between  tbo  portiet  to  •  silt  («)  Action  for  money  liad 
»wl  wwiwdJiettorecoyer  feet  illcaaHy  duMPlicd  «4  piiHl  tp  the  sheriff;  although  indkt- 
nent  for  extortion  may  be  also  snstiunable,  and  consequently  such  Ulegoi  payments  may  be  set 
OS  « tmofij  bad  and  necaived  a§iinpt  fa  teti^n  hm^aghi  by  tbp  sheriff. 

(a)  By  statute  32  Geo.S.  c,  tS.  (Lords  Act)  it  Is  proTidtd,  that  no  sheriff, 
imder-sheriff,  bailiff,  Serjeant  at  mace,  or  other  oAeer  or  nliii((tev  wbalnavcr, 
tMl  daqpiii  t9k»  or  net ivr*  9f  eanse  to  be  dfgwnded  t^lMv  or  repeivpd, 
directly  or  indirectly,  any  other  or  greater  sum  or  soms  of  mopey  than  is  or 
shall  be  6y  lam  aUouxd  to  be  taken  or  demanded  for  any  amtt  of  taftrng,  or 
§ar  delnining  er  waiting,  till  the  ponoo  «r  penena  «>  Moreittd  er  in  caslpdy' 
wM^hmm  given  m  sppepurvee  or  M/  S9  the  ump  fMl  req^re.  But  In  the 
csue  of  Martin  ▼.  Sladi,  t  New  Rep.  59.  which  was  an  acdon  for  penalties 
on  this  Act,  where  it  was  proved  that  the  defendant,  e  sheitf^s  officer,  de- 
manded and  receired  for  the  arrest  the  sum  of  one  guuiea,  besides  one  gaiara 
fcyr  the  bail  bond,  and  that  one  guinea  more  was  pud  by  the  plauitiff  for  sup- 
per, the  Court  held  that  the  regulatioDS  of  the  statute  of  Hen.  6.  could  not 
be  oonddered  as  giving  the  mle  fin*  the  amount  of  tfae  fte  to.  he  taken, 
tl»t  h  vNuinamlKiit  ea  the  plsloliff  «p  giie  s^pi^  cn^oiee  that  more 
limi  been  taj^en  tlvai  was  by  law  allowed.  See  also  1  Stark,  417.  Martm 
▼.  Bell,  where  It  was  proved  that  the  fee  allowed  to  the  baU^  upon  arrest, 
^MM  haVa  gidnea  In  landm  and  one  geinea  in  JMUdlciev  fiv  tbe  oiptioPi  «|ul 
ikfi  iNddD^  beyoiHl  the  atMranl  of  the  stamp  wms  allowed  upon  tl|e  b^il 
bond.  See  also  Baldero  v.  Mosif,  3  T.  R,  417.-  As  to  the  acdon  for  money 
had  and  received,  ib  LooeU  v.  Shnpun,  3  £ip.  Rep.  153.  k  was  held  that  the 
fkhiiff  might reeorer  faiesmmpill  %r  m^ney  M imd  rmriyi,  the  money 
hefing  been  extolled  irom  the  plwuliff  t^y  tlie  de^endaot  ttlpB^aa  advent^ 
of  his  situation,  and  under  a  chum  of  right,  which  the  plaintiff  was  unable  to 
fedtt. 


Passovs. 
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18 19.        trial  at  the  last  Summer  Assizes  for  Herefordshire ,  be- 
jjj^  fore  Holroyd  J,  it  appeared  that  the   defendaDt,  an 

attorney  residing  out  of  the  county  of  Hereford,  having 
applied  to  the  plaintifTs  under-sheriff^  to  issue  his  war- 
rant to  arrest  a  defendant  whom  the  defendant  was  in- 
structed to  sue^  within  the  county  of  Hereford,  a  fee  of 
three  shillings  and  sixpence  was  demanded,  the  demand 
being  compounded  of  the  sums  of  two  shillings  and 
sixpence,  as  for  a  warrant  issued  to  a  person  residing 
within  the  county^  and  one  shilling  additional  to  a  per- 
son residing  out  of  the  county,  under  which  description 
the  defendant  fell.     It  appeared  that  on  a  former  occa- 
sion the  defendant  had  paid  the  plaintiff  other  fees  for 
the  same  species  of  business,  amounting  to  one  penny 
short  of  the  present  demand,  and  which  payment  was 
set-off  to  the  present  action.    There  were  three  ques- 
tions made  at  the  trial:   first,  whether  the  plaintiff's 
demand  could  bje  sustained  at  common  law ;  secondly^ 
whether  sustainable  under  the  statute  23  Hen.  6,  c.  9 ; 
and  thirdly,  if  so,  whether  the  defendant  could  set  off 
former  payments  of  the  like  kind  to  the  present  action. 
The  learned  Judge  ruled  against  the  plaintiff  upon  all 
these  points,  and  directed  a  nonsuit,  but  with  liberty  to 
the  plaintiff  to  move  the  Court.    In  Michaelmas  Term 
W.  E,  Taunton  moved  accordingly,  and  obtained  a  rule 
nisi  for  setting  aside  the  nonsuit  and  granting  a  new 
trial. 

G.  Cross  now  shewed  cause  against  the  rule,  and 
contended,  Jirst,  that  at  common  law  a  shoiff  was 
bound  to  discharge  tne  duties  of  his  office  gratuitously, 
and  was  not  entitled  to  demand  or  take  any  fee  in  re- 
spect thereof;  and  cited  the  statute  of  fVestminster,{a) 
whereby  it  is  enacted,  ''  that  no  sheriff,  nor  other  the 
king's  officer,  take  any  reward  to  do  his  office,  but  shall 
be  paid  of  that  which  they  take  of  the  king ;  and  he  that 

(a)  S  Edw,  1,  G.  te. 
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BO  doth  shall  yield  twice  as  muchy  and  shall  be  punished  at        1819. 

the  king's  pleasure,  (a)   Secondly^  that  the  only  authority         

to  justify  the  plaintiff  in  taking  fees  at  all,  must  be  the  a^AnA 
authority  of  an  act  of  parliament.  No  usage  which  had  "^^ntowf; 
obtained  of  allowing  fees  to  sheriffs  could  in  any  degree 
render  the  demand  lawful  unless  sanctioned  by  the  legis^ 
latuxe.  The  only  act  of  parliament  which  could  be  cited  in 
support  of  the  plaintiff's  demand  was  the  23  if.  6.  c.  9; 
and  unless  the  words  of  that  act  authorized  the  claim, 
it  was  quite  clear  that  he  could  not  be  entitled  to  main- 
tain this  action.  That  act  was  passed  for  the  purpose 
of  repressing  the  extortion  and  oppression  of  sheriffs 
and  their  officers,  and  it  prescribed  a  certain  scale  of 
fees,  which  should  be  taken  in  several  cases ;  and  it 
provided  that  no  sheriff,  under-sheriff,  bailiff  of  fran- 
chise, nor  any  other  bailiff,  should,  under  colour  of 
thar  offices,  take  more  for  the  making  of  any  obli- 
gation warrant,  or  precept,  than  the  sum  of  four- 
pence.  The  question  was  whether  the  warrant  in  this 
case  was  the  species  of  warrant  referred  to  in  the  act. 
If  it  was,  it  was  quite  clear  that  the  plaintiff  could  be 
entitled  to  no  more  than  the  sum  of  fourpence.  The 
only  foundation  for  this  action  was  this  statute :  for,  if 
the  plaintiff  went  out  of  it,  he  was  entitled  to  nothing, 
there  being  no  other  act  of  parliament  which  could 
justify  the  taking  of  so  large  a  fee  as  two  shillings  and 
iemd  sixpence.  But  supposing  him  to  be  authorized  in 
making  such  a  demand  for  making  out  a  warrant  within 
his  own  county,  nothing  could  justify  him  in  demand- 
ing the  additional  shilling  of  a  person  who  resided 
out  of  his  county.  By  common  law  he  was  entitled  to 
nothing  as  reward  for  the  discharge  of  the  duties  of  his 
office,  and  if  he  founded  his  claim  upon  the  statute  law, 
the  utmost  he  could  demand  would  be  fourpence.  The 
plaintiff  here  rested  his  claim  upon  strict  right,  and  by 

that  rule  the  question  must  be  governed.   The  question 

-  *  *         '      ,      - 

(a)  Sec  the  cases  collected  mMfic.  Ab.  Fees,  A.  and  Com,  Dig.  YiiCQiint,  F.  t^ 
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laid.  here  W94  iMxt  whatbev  th«  <}a|aMid  ww  fftii  w^  cfMOlb 
ftUe^  but  vbetkev  it  wa^  kwf^.^  Ni^  u^aye  wkieh  wgbl 
bave  arisen  since  the  pawog  of  t\m  act  coiil4  mmiX  tb# 
pbuDtiff  QDk  tbi»  oecasioo*  because  ijm  wiMgfi  of  im<lw« 
log  htgbar  feet  waaoot  imifevQk  and  xegnim,  bw^  Ht^ 
far«at  in  different  ccmotim-  Vm  was  aot  Uke  a  ^laM^ 
tioA  of  costs  between  pactjr  and  9«rty»  ia  vbicb  tbv 
Maatei  would  be  oaUad  upoa  to  fxeiwe  )m  dUmatiiNi 
ia  allowing  fees  which  h^A  beea  paid  ^th^shastff  i  h«A 
it  was  ao  a^rtion  broi^bl  by  the  sheriff  hinsalfji  reatwig. 
upoA  his  legal  sightSp.  b^  wUeh  he  moAt  stead  ef  feUt 
Aflsanuc^  theiv  that  this  qoestioa  «ins4  be  ggvensed  by 
the  statute  93  JET.  6.  c«  S^  the  questioii  w«s>  XUrdfih 
whether  the  defeadanli  waa  eotided  u^  set  eiff  tgwvH 
thia  deoiaod  suma  which  bud  been  peid  tbs  plainliff  qh 
farmer  oecasioas  for  dte  sa«e  s<vt  of  husimsa  oves  ndi 
above  what  he  was  legally  aathodaed  to  take*  (t  wwi 
quit^  cleaK  that  if  the  plaijuiff  hi|d  taken  iAcn#y  ia  the 
sbepe  of  fees^  which  the  law  would  i»ot  authorize  hii% 
t»  reeeiveji  the  defendant  would  have  a  righl  of  ufiiioiK 
u>  recover  it  back  again^  ea  uMwey  had  and  ceceived;  19 
his  use*  if  then  an  actkm  would  lie  under  such  eircwiftn 
stances,  the  tight  of  aetfoff  would  aTail  d^  defendant 
ia  an  action  brought  by  the  sheriff.  Supposing  th^ 
pveviocv}  ground  to  be  made  oujt,  that  the  sbesiff  had 
ao^  right  to  demand  so  large  a  aunt  aa  had  been  takeni 
the  consequence  mmt  necessarily  S^How  that  fenpMi 
iUegfd  payments  might  be  set  off  ia  an  acriw  bmu|^ 
by  the  sheriff  to  anstaia  the  same  speeiea  of  clainu  Th^ 
set-off  pleaded  in  this,  case  cQ^ered  the  plaintiC*  dn« 
mandj  and  therefore  the  deciaion  below  eould  not  h% 
disturbed. 

fT,  £.  Tn<into«  cotitsi»  «Mteuded  %9H,  Ht^  tWi  Wt 
lioQ  was  awntsinable  for  a  Uighof  fen  than  H^  pm^ 
scribfad  by  €3  H,  6.  being  in  the  Mtwre  of  ^  demand 
for  work  and  labour  v  ^y»  Su|ipo»»g  that  statati^  t# 


PAmaona. 


IN  THB  FiFTT-NlNTH  YbAB  OF  GEORQE  III.  $99 

be  definite  as  to  the  scale  of  fees  to  be  taken  by  a  1819* 
sheriff,  still  the  practice  and  usage  of  paying  higher 
fees  had  obtained  for  more  than  100  years,  and  bad 
been  recognized  and  sanctioned  by  numerous  decisions 
of  Courts  of  Justice,  (a)  Assuming  these  authorities  to 
be  binding  on  the  Court,  he  insisted  Sdly,  that  the  de- 
fendant could  not  by  law  plead  a  set-off;  first,  because 
the  former  payments  on  which  he  rested  were  volun- 
tary ;  and  secondly,  supposing  those  payments  to  have 
been  extortionate,  the  proper  remedy  should  have  been 
an  indictment  for  extortion,  and  not  a  plea  of  set<4>ff 
to  the  present  action.  In  support  of  the^r*^  point,  he 
contended,  that  it  was  but  reasonable,  considering  the 
^;reat  trouble  and  labour  to  which  the  Sheriff  was  put 
in  the  discharge  of  the  duties  of  his  office,  be  8hou}4 
be  allowed  reasonable  fees,  in  ofder  to  enable  him  to 
requite  the  services  of  those,  whom  he  was  obliged 
firom  neoessity  to  employ  under  him,  inaunuch  as  it 
was  physically  impossible  to  discharge  all  the  duties  of 
his  office  personally.  (6)  For  the  second  point  he  r^ 
lied  upon  Savage  q«  t.  v.  Smith f{c)  Martin  v.  Slade,{<i) 
Woodgate  v.  Knatchbull,  (e)  Boldero  v.  Mos9e,(f)  where 
the  Master  allowed  one  guinea  for  an  arrest  and  upon  a 
levy  as  the  usual  fee,  contending  that  these  were  decisive 
authorities  to  shew,  that  the  Courts  of  JVettmimter  Hall 
had  sanctioned  the  practice  of  allowing  such  reason- 
able fees  to  sheriffs,  as  for  the  nature  of  their  services 
appeared  just  and  proper.    Upon  the  t/Urd  point  he 

(a)  I&  the  case  of  Bewdley,  a  pnctSce  of  leTcn  yean  only  wai  allowed  to 
]»f«vaia9Biiiit«faeeziMreH«oidfofaiiaot«f  parfiaaieiit.  See  f  Sbw^,  7SS. 
S  Bttfr.  1755.  B«t  lUt  fiogiilar  doctrine  u  deariy  not  ttnahle.  Scs 
S  Bio.  Com.  76>7.  TWf  Pnctice,  6 ed.  Introd.  38. 

(b)  Bmt  Bee  S  AL  &  S.  S94.  297.  where  Lord  EUenbonugh  C.  J.  Mid, 
"  There  v«  nai^enHWoa  dvtkt  cait  on  the  aheriff  Iknr  which  the  Uw  haa 
9pt  proTided  distfaictly  mj  ttmmntnUaaa,  and  this  ii  one  rcaaoD  for  Mpfftna^- 
tag  men  of  sabttanoe  to  the  office,  that  they  may  be  able  to  bear  those 
teies." 

(t)  Sk  W,  Bk.  tm.  <t}  S  T.  K.  157.     . 

{ditVtw  Rep.  ft».  ifl  ST.  fi.  417. 
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181!).         cited  Brisbane  s .  Dacres,{a)  and  HaltorCs  Just.  c.  39- 

jj  ^.         urging  that  the  plea  of  set-off  was  bad,  as  well  upon  these 

cfoiBtt         authorities,  as  on  the  general  principle,  that  the  per- 

sonal  wrong  merged  in  a  crijninal  offence  such  as  that 

of  extortion,  so  as  thereby  to  deprive  the  party  of  his 

civil  remedy. 

Abbott  C.J.  This  case  comes  before  the  Court, 
not  as  a  collateral  question,  in  a  suit,  between  party  and 
party,  as  to  the  amount  of  the  costs  in  a  cause,— it  in- 
volves  nothing  as  to  the  ordinary  practice  of  the  Court 
upon  the  subject  of  costs  between  party  and  party, 
where  the  Court  may  exercise  a  discretion  whether 
certain  reasonable  sums  shall  be  paid  for  the  expences 
incurred  in  the  prosecution  of  a  suit,  and  in  the  payment 
of  fees  to  the  sheriff:  but  it  is  an  action  brought  by  the 
sheriff  himself,  to  recover  a  fee,  to  which  he  must  by 
law  shew  himself  entitled  ;  and  therefore  if  he  has  failed 
in  shewing  his  legal  title  to  the  fee  claimed,  he  cannot 
recover  in  this  action.  I  am  quite  satisfied  that  neither 
myself  nor  my  Brothers  think  ourselves  at  liberty  to  say 
that  an  act  of  parliament  may  be  repealed  by  any  prac- 
tice that  has  arisen  between  parties  to  suits  as  to  the 
taxation  of  costs.  The  next  question  made  in  this  case 
is,  as  to  the  right  of  set-off.  I  am  clearly  of  opinion 
that  if  the  defendant  had  upon  former  occasions  paid  to 
the  sheriff  larger  sums  than  the  sheriff  was  by  law  en- 
titled to  receive,  he  had  a  right  in  this  action  to  set  off 
those  payments  against  the  fees  now  demanded.  Then 
the  question  is,  (allowing  the  set-off  to  some  extent) 
whether  the  plaintiff  has  made  out  a  title  to  recover 
any  thing  in  this  action.  That  must  depend  upon  the 
amount  of  fee  which  he  is  entitled  to  charge.  The  ar- 
gument used  by  the  defendant  is,  that  by  the  common 
law  of  the  land  the  sheriff  can  make  no  charge  of  this 
kind,  because  it  is  made  in  respect  of  a  part  of  his  duty 

(«)  5  Taunt,  143. 
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which  the  law  requires  him  to  perforin  gratuitously,  and        J8I9. 

that  if  he  is  entitled  to  charge  any  thing  at  all,  he  must        . ^ 

shew  his  title  under  some  act  of  parliament.  That  agaimt 
brings  us  to  the  construction  of  the  23  H.  6.  c.  9,  P^'^*^'*^- 
namely,  whether  the  word  ''  warrant"  there  mentioned, 
in  respect  of  which  the  sum  of  fourpence  is  to  be  paid, 
means  the  warrant  for  which  the  charge,  which  consti- 
tutes the  subject  of  the  present  action,  is  made.  It 
seems  to  me  that  it  does ;  but  if  it  does  not,  the  case 
made  out  on  the  part  of  the  plaintiff  furnishes  no  ground 
for  claiming  the  present  demand  \  and  it  appears  to  me 
that  the  sheriff  cannot  be  allowed  in  a  court  of  law  to 
insist  upon  his  right  to  take  this  sum  of  two  shillings 
and  sixpence.  I  am  sorry  the  action  is  brought,  and  I 
almost  wish  it  had  not,  because  the  small  sum  of  two 
shillings  and  sixpence,  which  has  been  charged,  seems 
to  be  reasonable  and  proper;  but  we  cannot  alter  the 
law,  or  give  to  the  sheriff  what  we  think  reasonable  and 
proper,  if  the  law  has  not  given  it  him.  Probably  the 
dispute  would  not  have  arisen  if  the  subsequent  charge 
of  one  shilling  made  by  the  sheriff  to  a  person  out  of 
his  county  had  not  been  insisted  upon,  and  for  which 
there  was  no  pretence. 

HoLBOYD,  J.  (a)  I  am  of  the  same  opinion,  that  the 
nonsuit  in  this  case  must  stand.  We  are  to  decide 
upon  the  rights  of  the  parties  as  they  are  by  law  de- 
fined ;  and  if  the  defendant  has  by  his  clerk  paid  more 
money  to  the  sheriff  or  to  the  officer  than  the  sheriff 
was  entitled  to  demand,  he  cannot,  upon  any  grounds 
either  of  law  or  equity,  retain  it;  and  if  the  defendant 
insists  upon  the  return  of  such  payment,  the  sheriff  is 
in  law  liable  to  make  the  return.  It  seems  to  me  clear, 
that  the  defendant  has  a  right  of  set-off  in  this  case, 
assuming  the  plaintiff  to  have  taken  more  money  than 

(a)  BayUy,  J.  bad  left  the  Coart  to  attend  chambers. 
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1819.        by  law  he  was  entitled  to  have  received.    It  is  clearTy 
J.  established  by  the  statute  of  Westminster^  which  has  beea 

(agaAm         cited,  that  the  sheriff,  in  the  execution  of  his  office,  is 
^  entitled  to  receive  no  fee,  unless  it  be  allowed  by  act  of 

parliament.  No  act  of  parliament  has  been  cited,  nor 
is  any  supposed  to  exist,  by  which  the  plaintiff  can  claim 
any  sum  for  the  taking  of  a  warrant,  unless  it  is  the 
statute  of  23  H.  6.  c.  9*  The  warrant  in  this  case  ap- 
pears to  me  to  be  a  warrant  within  the  meaning  of  that 
statute.  Though  the  first  part  of  the  statute  limits  the 
taking  of  fees  by  the  bailiffs  of  franchised,  and  so  on, 
yet  the  part  of  the  statute  applicable  to  this  case  is,  that 
the  sheriff  shall  take  no  more  for  granting  his  warrant, 
upcm  application  made  to  him  for  that  purpose,  than  the 
sum  of  fourpence.  That  prohibition  is  directory  iii 
the  first  part  of  the  statute,  and  I  cdnceive  that  to  be 
the  effect  of  the  prohibition  in  the  latter  part  of  the 
same  act.  That  being  so,  unless  there  is  some  other  act 
of  parliament  which  gives  him  a  right  to  something 
more,  no  usage  that  has  prevailed  since  can  operate 
against  the  parties  who  resist  the  payment,  or  extend 
the  act  of  the  legislature.  But  it  is  said,  that  in  some 
cases  which  have  come  before  the  Court,  the  Court  have 
allowed  larger  sums  to  be  taken.  Without  dedding 
whether  the  sheriff's  bailiff  comes  within  this  statute  or 
not,  none  of  the  cases  go  to  shew  that  the  sheriff's 
bailiff  can  establish,  by  any  action  to  be  brought  by 
himself,  he  has  a  right  to  the  sum  of  one  guinea ;  nor  is 
it  necessary  in  this  case  to  decide  whether  he  is  or  is 
not  within  the  statute  of  £3  H.  6.  But  the  cases  which 
have  come  before  the  Courts  have  decided  nothing  more 
than  this: — ^that  where  the  plaintiff  has  paid  the  sum  of 
a  guiuea  to  the  bailiff,  he  has  been  allowed  it  by  the 
master  or  prothonotary  in  the  taxation  of  costs.  They 
do  not  go  so  far  as  to  establish  a  right  in  the  bailiff,  at 
law,  to  demand  that  sum,  nor  do  they  go  to  decide 
whether  he  is  or  is  not  within  the  statute  of  H.  6.  and 
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ilmefon  ibese  cases  cppanr  to  oie  a(»t  to  efftot  llie        48)9. 

Bsf T  J.  WlKtfaer  it  wm  wme  for  idie  ^ntiff  te 
kmig  ^sacftioa  it  h  not  for  die  Cevt  \o  itt^bexmia^f 
hmt  I  timk  it  wmy  hm  froAmAm  hi  the  r«mlt  of  co«si- 
ifcemUe  muprvmmeat  in  the  »ode  of  payiog  die  fees 
mt  wbaiA^i  lor  if  tin  fises  of  ihe  dKriffi  are  mnft- 
«ent»  it  is  a  suifect  npon  whick  dw  kgislvtaM  amy 
Mtevfere.  ft  nay  be  cvnudered  by  dK  Legislatore, 
wiisdier  die  fees  soir  allowed  by  law  are  tit  sufitcksat 
moBoenaion  for  die  tii>iible  tkat  is  cast  upoa  the  ebe- 
liC  For  the  pvrpoae  of  iIk  pRsewt  case,  faowetter,  it 
ia  raficient  iar  diis  Court  to  aay,  disrt  the  fee  which  is 
ttow  dennaided  oaimot  be  aHowed  by  the  law  as  it  ftow 
«ludb ;  awl  if  any  aathority  weie  wanting  «]Miii  the 
-asbjeot)  the  caae  af  Wotigute  ▼•  £Ratok6a/^(a)  decides 
most  dittiftctjy  dust  a  sheriff  canaot  cfaiaiy  as  matter  of 
rig^  ONre  than  dse  Legisbtnre  pvescribes.  If  this  wert 
•8D  acdOB  bfooght,  not  by  the  sheriff  hfimself^  for  fees 
^IsMnedy  b«t  by  a  peii<m  who  had  paid  thevi  to  die 
akeriff,  anok  penoa  might  steady  peritaps,  in  a  different 
•fltuaidon  from  dse  aiieriff  hiaisetf ;  bat  in  the  preseat 
^eaae  I  tabe  the  kw  to  be  dear  against  the  dieriff,  «nd 
pn^bly  the  deciSi<»  of  this  case  against  the  plaiadff 
mry  lead  to  somcshipg  beiag  done,  wliidi  may  gtte  the 
dberiff  pooper  fees  as  a  remuneratioo  fer  his  troablk ;' 
Imt  diis  can  only  be  effected  in  one  way^  viz.  by  the 
interposition  of  die  Legidatvre.  There  appears  to  me 
to  be  no  gmrnid  made  out  for  netting  aside  this  nonssrit 
jMid  granting  a  new  trial.  It  is  contended,  that  the 
sheriff  is  entided  to  tbis  fee  of  two  sfailling^aod  stxpenoe 
•on  each  waisnnt.  I  can  find  no  act  of  parKamcnt,  or 
jmy  tfakig  in  the  coomnon  law,  which  aanihori&ses  me  to 
any  that  the  dieriff  is  so  ^titled.  No  act  of  pariiattiait 
aays  3o*-**no  decision  of  the  Oborts  says  «o ;  and  it  «p- 

(•)  a  r  ft.  ft4S. 
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1819*        pears  to  me  to  be  perfectly  clear,  that  tbe  sheriffii  are 
jj  not  authorized  to  take  any  fee  but  what  is  declared  by 

^gmut  act  of  parliament  to  be  lawful  In  saying  this,  I  have 
the  authority  not  only  of  fVoodgate  and  Knatckbull,  bal; 
also  the  other  cases  cited  in  the  course  of  the  argument. 
But  supposing  it  could  be  said  that,  independaitly  of 
-an  act  of  parliament,  the  usage  which  had  obtained  in 
practice  sanctioned  such  a  charge,  the  cases  cited  pre- 
sent nothing  like  a  usage  to  support  this  claim,  for  the 
usage  to  be  established  here  is,  to  pay  2i.  6d.  if  a  man 
happen  to  live  in  the  county,  and  S$.  6J.  if  he  live  out 
of  tbe  county.  This  is  a  usage  so  absurd,  that  it  never 
could  be  sanctioned  by  any  court  of  justice  whatever. 
If  any  such  usage  could  be  proved,  it  would  be  in  direct 
contravention  of  tbe  express  words  of  acts  of  parlia*" 
men t,  and  nothing  could  be  more  inconsistent  and  un«- 
xeasonable.  It  appears  to  me,  therefore,  that  there  is 
no  pretence  for  saying  that  the  plaintiff  is  entitled  to 
these  fees.  If  he  is  entitled  to  any  thing,  it  is  to  four- 
pence,  tmder  the  statute  of  H.  6.  and  to  nothing  else; 
If  he  gets  out  of  that  statute,  he  must  discharge  the 
duty  cast  upon  him  on  tbe  terms  which  the  law  im- 
poses. Then  the  next  question  is,  whether  the  de£end> 
ant  is  entitled  to  this  set-off.  I  am  cleaily  of  opinion 
that  he  is  entitled  to  it.  He  is  entitled  to  set  off  any 
thing  for  which  he  could  maintain  an  action,  for  it  is 
clear  he  could  recover  back  this  as  money  paid,  and 
which  tbe  plaintiff  had  received  to  his  use.  It  appears 
to  me  to  be  perfectly  clear,  that  thb  would  be  money 
received  by  the  plaintiff  to .  the  use  of  the  defendant. 
This  case  has  been  likened  to  a  case  of  which  I  have  a 
distinct  recollection,  for  I  remember  perfectly  well  ar* 
,guing  the  case  on  the  part  of  the  plaintiff,  namely, 
Brisbane  v.  Dacres.  (a)  No  two  cases  can  be  more  dis- 
similar.   In  that  case  both  the  gallant  officers  belonged 


(9)  5  Taunt,  143, 
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to  the  same  service ;  each  kuew  equally  well  tbesTules 
of  the  service,  and  what  were  the  rights  of  each  accord- 
ing to  those  rules.  Is  that  the  situation  of  the  present 
parties  i  the  present  parties  do  not  stand  under  the 
.same  circumstances.  The  plaintiff  is  the  sheriff,  and 
the  thing  claimed  was  the  fee  of  the  sheriff:  the  sheriff 
is  hottiid  to  know  his  own  fee,  but  I  don't  know  that 
the  person  of  whom  the  fee  is  claimed  is  bound  to 
know  it.  The  sheriff,  knowing  what  his  own  fee  is,  is 
bound  to  take  care  that  he  does  not  take  more  than  h^ 
is  legally  entitled  to  demand.  If»  however,  he  does 
take  more,  it  may  be  recovered  back  again  by  the  per* 
son  from  whom  the  excessive  fee  has  been  extorted. 
But  it  has  been  said  that  this  demand,  being  in  the 
nature  of  an  extortion,  the  sheriff  is  liable  to  an  indict*- 
ment,  and  that  that  should  have  been  the  course  pur^ 
sued,  instead  of  softening  the  case  down  by  this  sort  of 
action.  I  know  of  only  one  case  in  which  the  private 
injury  merges  in  that  of  the  public  injury,  and  that  is 
the  case  of  felony.  Where  the  conduct  of  a  party 
amounts  to  felony,  the  civil  action  merges  in  that  higli 
offence.  But  in  all  offences  of  a  minor  description,  as, 
for  instance,  in  the  case  of  usury,  there  may  be  an  in* 
dictment  for  the  usury,  and  a  civil  action  for  the  money 
paid.  So  in  the  case  of  extortion  there  may  be  an  in- 
dictment for  the  extortion,  and  a  civil  action  to  give 
the  party  a  contribution  for  the  injury  he  has  sustained, 
or  to  recover  back  the  money  which  has  been  extorted 
from  him.  On  these  grounds  it  appears  to  me  that 
there  is  not  the  least  pretence^  for  this  action. 

Rule  discharged. 


.  1819. 

Dew 

agaimit 

Pabsoni. 


Stevens's  Bail. 


MtfylSth. 


T\    F.  JONES  opposed  the  justification  of  the  bail  by   It  b  no  objection 

affidavit  in  this  case,  on  an  affidavit  which  stated,  hlUbieasin- 
that  one  of  the  \m\  was  Jiable  as  indorsor  of  the  same  SilJ^oli" 


!M6  CAS£S  ttt  BASTCR  TERIf 

\tV^.        bin  of  exchange  upon  wKcti  the  plaiotif  wu  Mied, 

*~~",        and  that  «!he  h«l  wete  also  bail  in  edKr  adikni  ttffl 

Baa.        dependiii^*     He  flubaiRted  tbeiefofe^  first,  that  tlK 

b^^t^  plaintiff  woaM aotobtaia aay  aUitMBal  teeariOr  by  Ae 

tea  b J  aiiidaTtt   propoMil  ball,  aad  coBssqacsatly  they  oa|^  not  to  j«s- 

need  not  be    ^  ttfy.    And  aeooodfy,  tbait  ibe  affida^  af  jattttealaoii 

•titBd  in  the 

affidavit  of  justHicatioB  that  tbe  baO  are  worth  double  the  amoaut  of  tfie  sum  fiN>  which  he  jtuSfiei, 

over  and  above  hk  iahWtj  a  other 


(a)  AatoflK/nt  paini,  lee  MMMh  fiafl  Mti  Mf^ 

S8«.lc  Ad.5Sfr 

As  to  the  aeoand  point,  it  leemt  that  bj  the  pnctioe  of  tAtt  CNwt,  when 
tiie  nine  pefwni  are  bdl  i&  ttiofe  adkna  ten  one,  aid  jaallfy  by  ^dava» 

anonnt  of  the  nun  sworn  to  in  that  action.  JUvwd  v.  JSMcry*  Jtftc&.X.  1817, 
per  Abbott  J.  after  reference  to  the  Master.— Anon.  £ut.  T.  1815.  A^/rSi 
«Mh,r.  iMMioppaiedthejwtilcation  Of  bail  %y  aMwit,  M«e«ang  li*t 
A9hadh^bMba«ihaind(harn0lMM»«ndshadd  4iMKfa«  hava  atMad 
in  their  affidavit  that  they  were  worth  double  the  amoant  of  tlie  smn  sworn 
to  fat  the  other  actions ;  and  Loacs  said,  that  Batist  J.  had  in  a  fate  cm 

.]>Aif ma  J.  said  it  was  not  neoessaiy;  and  see  Tidrf,  6  ed.  S67. 

In  the  Cmm^  Pleof,  in  FieU  v.  WdoKMight,  3  Bai.  &  Ptit  39.  it  was  held, 
that  in  joMifvii^  bvi  by  andwRf  niieie  tlie  sane  petrous  aie  bail  In  hbk 
«aMi  tlHni4ne»  «wh  aftdavit  Oi«^  ta  alMe  that  the  bil  an  vanUi  d^hfe 
the  amooot  of  the  debts  in  all  the  actions  wherein  they  offitrto  beoome  bnl ; 
birt  see  fimii  v.  CanfoAt  T  Tmmt,  3f  4,  where  the  phontifThad  commenced  two 
ahailbrt5(M.,*aneogat  thodwnier,theother  agaht  the  aaaaptul, 
ne  pcn»  becane  hail  iar  bath  deftndaM^  j«stifyii«  l^aMasJI, 
and  in  the  affidavitineach  action  swore  tliat  thej  were  worth  SOOL  after  payment 
of  sfl  their  jnst  d^tt ;  and  the  Court  allowed  diem  to  jufltify,  BvnmovcB  J. 
^toerrtngptetifannjaaiieiiMil^adMava  oa  two  noceMive  di^s  fti 
two  sevcnd  acdona,  it  never  yet  was^seen  thai  the  latter  nffidavstparticalaiaBd 
his  liability  on  the  former  action  more  than  any  other  of  the  debts  of  the  ^aO. 
Vide  1  Moore  g9,  wheie  the  report  of  aifa  case  fa  ilifleiem.  IndmlMe- 
fiiir,itieenBthattfaeaiida«H«f  jwtiioiliank  each  aciian  o^ftft  to  saae 
that  the  bail  are  worth  double  the  amount  of  the  sums  awom  to  in  both  ■•- 
tioiis.  Anon,  Escheq,  Stituriajf,  May  22, 1813,  Wightwiek  mored  that  bail 
might  justify  by  nffidevk;  when  JLaws  «ftjeetad  to  the  jnntifcatfan,  on^ 
ground  that  tiie  same  pemoos  appeared  to  have  become  bail  in  another  action« 
and  the  affidavit  in  the  present  case  did  not  state  that  the  bail  were  worth 
double  the  aggregate  amount  of  the  sums  sworn  to  in  both  actions :  and  it 
was  said  to  be  the  rule  of  this  Cooit,  tiiat  the  affidavit  should  contain  such  a 
statement  Field  v.  Wmnewrighl,  3  Bat.  &  Ptd,  39.  was  mentioned  in  support 
of  the  objection,  and  per  Curiam,  The  affidavit  u  defective  in  thb  respect 
tiut  time  siNm  be  aHoweu  rar  the  pw^pose  of  iMving  the  amendment.  The 
ofietf  of  ifaa  Conr^  on  bei^g  rtferred  to,  iMtifiad  tim  pnoliea  te  cuafenaity 
with  thu  drofalon.  Sceafao  Jimet  v.  Ayfay.  3  Fries  S61»  &  P.  Tidcl,  find. 
2d7. 
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should  have  sworo,  that  the  deponent  was  worth  double         1819. 

the  8Dm  for  which  he  now  proposed  to  justify  oyer  and  J^ 
above  what  he  was  liable  for  in  all  the  other  actions.  B 


HoLROYD  J.  said  as  to  the  first  objection,  that  in 
this  Court  a  person  who  is  liable  on  the  same  bill  upon 
which  the  action  is  depending,  is,  according  to  the 
practice,  competent  to  become  bail,  though,  in  effect, 
the  plaintiff  may  not  acquire  any  additional  security. 
As  to  the  second  point,  though  the  practice  of  the 
Court  of  Common  Pleas  might  require  aH  affidavit  by  the 
bail  that  they  are  worth  double  the  amount  of  the  debts 
in  all  the  actions  wherein  they  offer  to  become  bait, 
that  is  not  the  practice  of  this  Court.  And  if  the 
plaintiff  insists  on  their  insufficiency,  he  must  oppose 
them  by  an  affidavit  on  his  behalf,  shewing  that  they 
have  become  bail  in  certain  enumerated  actions  for 
specified  sums,  and  that  they  are  not  worth  double  the 
sums  sworn  to  in  all  the  actions ;  upon  which  the  bail 
will  be  rejected,  unless  such  affidavit  shall  be  satisfac- 
torily answered. 

Bail  allowed. 


AIL. 


WaT£RHOUS£*S   Bail.  Tkunday, 

'T^HE  same  bail,  came  up  to  justify  in  three  causes  Bid],  after  i»v. 
agiunsi  the  same  defendant  In  one  they  justified,  u^^e^b? 
after  having  been  opposed  by  counsel,  and  in  die  se-  ^leiSMnmceii 
cond  Hiey  #«re  injected  on  the  ground  that  one  of  4rvimmp^\iwai' 
them,  who  described  himself  as  a  wholesale  jeweller,  ihcwn^asifthe 
was  unable  to  enumerate  any  more  than  two  of  his  ^'u^.  ||^I 
customers,  and  was  evideuftly  insufficient.  edinwiotiier  .c- 

'  *'  toon,  (o) 

(a)  So  Anon.  £aC.T.  1813.  Friday,  May  14th.  Bail  bad  juitilied  in  se- 
T«ral  actions  without  opposition,  hut  was  afterwards  opposed  and  rejected. 
Bavlbt  J.  said,  that  the  formeir  jostMeation  without  opposition  must  be  set 
aside,  and  that  it  was  the  usual  practice  In  the  Comndii  Bcas,  and  Ought  al< 
ways  to  be  so. 
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1819«  Park,  who  opposed  them  in  the  first  causCj  theii 

*  ^     moved  that  they  should  be  rejected  in  that,  as  well  as 

Baix,.  id  the  other  causes ;  contending  that  thoc^h  they  had 
been  suffered  to  pass,  yet  it  was  in  the  discretion  of  the 
Courts  whether  the  rule  for  the  allowance  should  be 
drawn  up ;  and  that,  in  fact,  they  would  not  be  consi«- 
dered  as  bail  until  the  rule  was  drawn  up. 

HoLBOTO  J.  entertained    some  doubt  as  to  the 

practice,  but  after  conferring  with  Mr.  Plait  and  Mn 

Chapman,  said,  that  there  were  flagrant  cases  in  which 

the  Court  would  interpose  such  a  discretion.    The  bail 

could  not  be  considered  as  having  passed  until  the  rule 

for  allowance  was  drawn  up,  because  till  then  it  was  a 

matter  in  Jieru    It  was  but  reasonable  that  this  should 

be  the  practice,  and  it  was  competent  in  certain  cases 

for  the  plaintiff  to  move  for  an  attachment  before  the 

rule  for  the  allowance  was  drawn  up.    In  the  present 

case,  the  bail  had  been  rejected  in  one  cause,  and  the 

same  objection  ought  to  prevail  against  them  in  the 

others. 

Rejected  in  all  the  causes. 

D.  JF*.  Jonet  for  the  plaintiff  in  the  second  action, 
and  Arahin  for  defendant. 

S^h.  Morgan's  Bail 

Ir^'S^iS?*   TV^TICE  of  justification  had  been  given  in  .this  case 
niut  be  g^ven  m        on  Monday  for  Tuesday,  the  defendant  meaning  to 

thecaseoftdded  *^ 

bsil,  and  therefore  where  notice  was  grren  od  Mondajf  for  Tuadmf  (by  mistake  for  Wtdaetitnf^B 

and  on  Wednetday  another  notice  was  given  for  Tkunday,  the  bail  were  rejected,  (a) 

(a)  In  C.  P.  two  days  noiicc  of  ja9ti6cation  most  be  given,  as  well  mhsie 
the  boil  originally  put  in.  intend  to  justify  as  in  the  case  of  added  bail* 
Natiofi  ▼.  Barrett,  tBo8.it  Pit/.  30,  In  K.  B.  one  day's  notice,  tliat  is,  notice 
on  one  day  to  justify  on  the  next,  is  sufficient  where  the  bail  already  pnt  in 
Intend  to  justify.  IVrtgId  v.  Ley,  «  JSos.  &  PuL  31.  (o)  TUtL  t65.  But  when 
other  bail  are  added  to  those  already  put  in,  there  most  be  two  daysprevioas 
notice  of  justiGcatioD,  one  inciu«ve,  the  other  exdusivei  as.  Monday  for  Wed- 
ttetday,  Tidd.  6  ed.  965. 
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give  notice  for  Wednesday^  counsel  were  instructed  on         i^\9* 
Tuesday  to  oppose  the  bail,  but  they  did  not  appear.         ^        , 
On  Wednesday  they  did  appear^  but  were  not  allowed         Bail. 
to  justify,  as  the  notice  was  in  terips  for  Tuesday j  and 
not  for  Wednesday.    Fresh  notice  was  then  given  for 
to-day,  and 

Hutchinson  now  opposed  their  justification,  on  the 
ground  that  there  had  not  been  two  clear  days'  notice, 
for  though  the  first  notice  given  might  be  good  in 
substance,  it  was  bad  in  form ;  and  therefore  when  a 
fresh  notice  was  given  on  Wednesday^  it  was  to  be  con- 
sidered in  the  same  light  as  if  no  prior  notice  had  been 
given. 

HoLROYD  J.  said  the  objection  was  unanswerable, 
and  therefore  the  bail  were 

Rejected. 


Lewis  against  Thompson*.  -  nund^^^ 

/^N£  of  the  bail  in  this  case,  on  coming  vp  to  justify,  b«u  rejected  for 

admitted  that  he  owed  the  King's  taxes  for  a  year,  ^^JS^J^UD^i 
although  they  ousht  to  be  paid  half  yearly ;  and  stated   **»«»»  aUhougU 

^  "^         ^  *  y    ^  '  ,„  n  condition  to 

that  the  reason  why  he  did  not  pay  them  half-yearly  pay  them  at  the 
was,  that  the  collector  was  in  the  habit,  as  a  matter  up  tojurt^"(a) 
of  arrangement,  to  let  them  rmi  for  a  year.    The  col- 
lector had  applied  to  him  lately,  and  he  had  promised 

(a)  Several  other  hail  were  rejected  for  the  same  cause  during  the  Teim, 
But  ill  Spurdens  v.  Makony,  Monday,  May  94,  wliere  the  bail  admitted  that 
Be  had  not  paid  his  tastes  for  a  twelvemonth,  and  that  the  tax-gather  had 
called  three  times  upoa  him  to  knew  if  he  was  ready,  and  that  he  had  prap 
raised  to  pay  in  a  few  days,  but  stated,  that  he  hud  been  in  the  habit  of  thus 
paying  his  taxes  for  three  years,  with  the  concurrence  of  the  collector,  and 
that  he  had  property  sufficient,  Batley  J.  did  not  reject  the  bail,  but  gave 
time  to  inquire  further  into  his  circumstances,  upon  the  terms  that  the  bail 
siiould,  when  he  again  appeared  to  justify,  produce  a  receipt  for  all  taxet  dot 
lit  the  time. 
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I^^IQl        to  pay  tfaepi  next  weekj  and  was  in  a  condition  so  to  do 
T~^        when  called  upon. 


KOfPSOl 


TmoifpsoK. 


Chitty  in  support  of  the  bail  submitted  that  though 
these  circumstances  might  afford  ground  of  suspicion 
that  the  bail  was  not  in  affluent  circumstancesj  that  in- 
ference might  be  rebutted  ;  and  that  therefore  the  bail 
shoyld  be  admitted  to  state  of  what  property  he  was 
ppssessed.    But 

Hqlkotd  J.  would  not  suffer  him  to  justify. 

Bail  rejected. 


^^^1^^  Doe  dem.  Giles  against  Wynne,  Bart. 

^Hienthepidii-  ^ROSS  moved  for  a  rule  Nisi  (of  judgment,  a^  in 
canae  and  was  case  of  a  nousuit,  on  an  affidavit  stating  that  the 

ane^triai  ^  cause  had  been  tried  at  the  Summer  Assizes,  1817,  when 
ganted,  uie  de-  the  plaintiff  was  nonsuited ;  that  in  Trinity  Term,  1818, 
move  for  jadj^  a  new  trial  had  beea  |;r«&tedi  and  the  pl^tiff  did  not 
ofiiQiiniii,  proceed  to  trial  at  the  ensuing  Summer  Assizes, — that 

fcrMMa^*^  t)ie  d^fe^daat  aftplied  to  plaintiff's  attorney  justHbafos^ 
uiaiM^bl  the  last  Spring  A^zf s,  to  know  if  he  would  try  the 
'  .  (•}  Miis«i  H  the  ending  AasizfiSi  ^ling,  that  if  he  would 
«otp  the  defendant  would  tiry  by  proviso^  upo^a  whidi 
th^  pbtinti^Q  attorney  d^lar^  that  he  should  tjy,  wo4 
af^vards  ggya  «otii}e  of  trial,  bm  did  not  try. 

Baylby  J.  YcMi  are  in  a  situation  to  move  for 
costs  for  not  proceeding  to  trial  pursuant  to  noCiee,  but 
as  the  plaintiff  has  once  taken  down  the  record  to  trial,  a 
SMtioa  for  judgment  as  in  case  of  a  iMmsuii  caasoi  bf 
sustained. 


"^^ 


(«}  I|uagca«cUnU%tfaatw)MetUGaiwhttbeeiianDe««Rkdd 
tB  triid,  the  dafcndaat  c^pnot  have  j«4gPMitincueof  » ixnaQitfor  votmnf" 
iog  it  down  again,  but  Buit  try  by  proviso.  lUd,  0  ed.  8tl.  AndaqepqitSir. 
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Sansoh  and  Others  against  Goods. 


YJULLER  hact  on  a  fonmr  dajr  morecl  for  a  role  Awarnmtofat- 

Wtsiy  to  set  aside  the  warrant  of  ftttonie J  which  bad  heJlmHdmm 
beeB  given  ia  thia  case^  and  the  jadgmeot  evtered  up,  ^  £SI^n^ 
aiwi  execatioQ  ksaed  and  executed  thereon,  anon  Aa  ^y  "^  ^ 

^  amoant  of  the 

gromd  of  non-compKanee  with  the^  rule  of  Ckrart  of  sum  lecared  hj 
JfScA.  T.  49  Geo.  S.  which  reqabes  that  erarj  alt€Nniey  witbLut^n^ing 
who  ptepares  aay  warrant  of  attorney  Hihject  t*  a  do-  ^^ji^^^ 
feaxanee^  shall  cause  the  defeaaaace  to  be  written  vpon  tiee  in  C  ¥.{•) 
the  same  paper  w  parehmeot  npon  whieb  the  wmrant 
of  attorney  ahall  be  written,  or  shall  caoao  a  asaiBOvan* 
dun  ia  writing  to  be  made  on  soeh  warrant,  containing 
the  sabstaaee  and  eHeet  of  sacfa  defeazance*  (a)    In 
the  present  case,  the  indorsement  of  the  wairaat  of  at- 
toraey  was  not  a  swfRoient  eomplianoe  wilh  this  rule, 
for  it  merely  stated  that  the  warrant  of  attorney  was 
grren  to  secure  the  payment  of  the  sum  of  90QSI.  19s*  CA 
togeAer  with  the  costs  and  all  other  incidenta)  e:^ 
penses,  whereas  the  transaction,  as  it  appeared  on  the 
aftdavfts,  was  this :    In  Jmrmaiy  1919,  the  defendant 
had  given  his  promissory  note  to  the  pkumiff  to  tb^ 
anount  of  80931.  Ids.  ^*  in  payment  of  goods  he  had 
purchased.    The  n€^  was  ifishonoured.    A  meeting 
afterwards  took  place  between  the  parties  at  a  banking- 
bouse  at  LUel^ld,  for  the  pmpose  of  arranging  the 

(^  B^  rale  K.  ^  MicL4lfCfo.  a.  it  is  ofdeitd,  that  evciy  attorney  of 
tfua  Court,  who  shall  prepare  mj  warrant  of  attoroejr  to  confess  ai^  judgment 
wUbft  b  to  be  subject  to  any  deftaaaooe,  do  canse  such  defcaMoce  to  be 
uriMMflB-tbe  ssBM  pepet  or  pMehmiiilb  on  lAmh  4lie  wwrpnt  of  attomfly 
iImU  fae  -prittoif  «r  cavee  •  meoairioduni  in  wfitiiig  Id- be  made  oa  weh  war* 
rpnty  CTn<«m™g  the  sabstance  and  effect  of  such  defeasance.  The  rule  in 
e.  P.  isiBthesi«netenoi,jnc.45Cleo.  3.C.P.  IVom  the wotfds  oTIIm  rale 
4MMBif^ikMtmal»hfiYf  been  the  iotenimof  theCoQlt  tabnpoBsada^  oa 
the  attornBy.bot  not  to  mder  the  security  void,  if  the  defaasanoe  should  be 
omitted:  and  accordingly  that  censtroctian  has  been  put  upon  the  nik  kk 
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•ISigi*        manner  in  which  the  plaintiff's  debt  should  be  paid. 

g^j,^^  On  that  occasion  the  defendant,  to  prove  his  solvency, 
exhibited  invoices  of  certain  consignments  of  goods 
coming  to  him  from  Naples  and  other  places.  Before 
any  arrangement  took  place  the  defendant  was  arrested 
at  the  banking-house,  and  the  plaintiffs  insisted  upon 
his  executing  a  warrant  of  attorney,  with  power  to  them 
to  reserve  to  themselves  the  consignments  in  question, 
when  they  should  arrive.  The  warrant  of  attorney  was 
accordingly  executed,  but  the  indorsement  upon  the 
back  of  it  omitted  to  mentioa  the  collateral  security  of 
the  promissory  note,  merely  stating  that  it  was  given  to 
secure  the  payment  of  the  sum  mentioned,  with  lawful 
interest  of  the  same,  together  with  the  costs  of  entering 
up  judgment,  SCc.  Best,  J.  who  alone  sat  when  the 
motion  was  made,  granted  the  rule  jVui,  on  die  an* 
thority  of  Morell  v.  Dubast,  (a)  where  it  was  held  not 
tp  be  sufficient  that  the  defe^zance  of  a  warrant  of  at* 
torney  merely  shewed  the  amount  of  the  sum  secured 
by  the  judgment,  but  it  must  also  notice  all  collateral 
securities  by  which  it  is  secured.  Marryat  was  now 
proceeding  to  shew  cause,  and,  on  mentioning  the  ob- 
jection, he  was  stopped  by  the  Court,  who  observed 
that  a  different  decision  had  taken  place  in  this  Court 
from  that  in  C.  P.  and  therefore  called  upon 

Puller  to  support  his  rule.  He  again  urged  the 
authority  of  Morell  v.  Dubost  and  ano.  as  decisive  of 
the  question.  In  that. case  the  defendant  Dubost  being 
indebted  to  the  plaintiff  in  240/.  a  written  agreement 
was  entered  into,  that  he  and  the  other  defendant 
should  give  their  acceptances  for  $40/.  and  should  also 
deposit  in  the  plaintifi'^s  hands  a  valuable  picture^  with 
power  for  the  defendant  to  sell  it,  in  case  the  accept* 
auce  should  not  be  duly  paid,  and  to  retain  the  pro- 
'■■»*■>      ■  ■    t  ■ I      ■■  ■ ■  ■■     ■       I  I  ■ 

(a)  3  Ttunt,  «35.    But  see  Partridge  t.  Ftnmr,  7  Tmmt.  507. 
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Sa««om 


ceeds  in  part  payment  of  the  debt,  but  the  defeazance  1819- 
mentioned  nothing  of  this  latter  security ;  and  Mani" 
field  C.  J.  said/  '^  No  doubt  the  defeazance  ought  also 
to  have  stated  the  other  part  of  the  agreement,  that  if 
the  money  was  not  paid  at  the  da^  stipulated,  the  pic* 
tare  should  be  sold,  and  the  proceeds  applied  in'  part 
payment  of  the  debt,  and  that  the  judgment  should 
afterwards  stand  in  force  for  the  residue  only.  The 
meaning  of  the  rule  is  the  same  as  the  intent  of  a  part 
of  the  Annuity  Act,  that  it'  may  appear  upon  what 
terms  the  judgment  shall  be  entered  up  and  execution 
taken  out;  it  is  a  clear  and  gross  irregularity/'  The 
good  sense  of  the  rule  laid  down  by  the  Chief  Justice 
of  C.  P.  was  obvious,  and  the  defeazance  upon  the  war- 
rant of  attorney  in  this  case  was  quite  illusory,  in  not 
having  stated  the  real  nature  of  the  transaction,  so  as 
to  enable  the  defendant  to  recoup  himself  in  the  event 
of  the  debt  being  paid  out  of  the  proceeds  of  the  con- 
signments he  expected  to  receive.  All  the  securities 
ought  to  have  been  mentioned,  and  the  defeazance  not 
having  done  so,  it  was  clearly  irregular,  and  the  war- 
rant of  attorney  must  be  set  aside. 

The  Court  having  spoken  with  the  Master,  were 
referred  to  the  case  of  Shaw  v.  Evans,  (a)  where  it  was 
held,  that  if  the  attorney  employed  to  prepare  a  warrant 
of  attorney  to  confess  judgment,  which  is  io  be  made 
subject  to  a  defeazance,  neglect  to  insert  such  defeaz- 
ance on  the  warrant,  which  is  required  by  a  rule  of 
Court  of  M.  412  G.  3.  the  security  is  not  thereby 
avoided  against  the  innocent  party,  but  the  attorney  is 
guilty  of  a  breach  of  duty  imposed  on  him  by  the 
Court^  and  answerable  for  it  on  motion. 

Abbott  C.  J.    It  has  been  decided  in  this  Court, 


(a)  14  E.  B.  576.    And  $ee  Partridge  ▼.  FnOer,  7  Taunt,  307, 

Y 
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1919«  tkiK  an  entire  omifMoii  to  eoooiply  trtdi  the  nle  of  If. 
4t  G.  S.  does  not  «foid  a  irammt  of  attornej  at  agAinst 
tbc  pactiei  tatlie  aecnritj.  It  aeenifi,  tboefane,  to  be 
a  neoessafy  ooMeqvenoe,  Chat  the  defect  of  adefeasaaoe 
in  maMmg  to  tOUe  loiiie  part  of  die  ooondenrtkNi  fisr 
wlnek  the  vanrant  it  given,  cannot  avoid  the  teenrity. 
I  aat  extoemdy  tonry  to  tee  any  difference  of  opiniott 
betareen  the  tiro  Conrtt.  I  ooafets,  hoverer,  that  die 
deeiftioD  of  diit  Gonrt  itthemott  reatonafak,(4)  beeanae 
we  ought  not  to  extend  the  mles  of  the  Court  so  at  lo 
JktUijy  aecsritiet  of  tUa  kind,  in  caaet  that  do  not 
eoine  plainly  and  nneqnivocally  within  the  letter  and 
the  spirit  of  the  rale. 

Batut  J«  and  Hotnoro  J.  were  of  the  tase 

opiaioii, 

Ba«T  J«  Had  i  been  aware  of  the  decision  in  tliit 
Conrt,  I  certainly  sbonM  not  have  granted  the  nde 
niti.  The  nde  of  Mie.  4fi  G.  3.  is  only  diiectory  as  to 
the  duty  of  the  attorney,  bnt  it  does  not  vacate  die  in- 
strument ;  and  as  I  think  that  the  construction  put  upon 
it  by  this  Court  is  the  right  oile,  this  application  ought 
tobereAised. 

iUale  discharged,  with  Costs. 

^^^^oi^  fij^^^^ti  moved  to  «nter  up  judgneot  upon  an  old 
npoowioid  war.  Warrant  of  atti(»aey  made  jointly  bjr  three  persons, 
nost  poiitivd/    ^^  <"!  afliaavit  statmg  that  two  of  them  were  aavc^  ana 

^^  ^^^  ^lefiendMit  iias  leeD  aod  aliTe  within  the  Term.  InformatioD  and  belief,  even 
thcmgh  the  party  keqM  ont  of  the  way  to  avoid  ezecation,  is  not  sufficieDt  (a)  Judgment 
cannot  be  entered  apon  a  Joint  ftaaant  of  attaowv  agabst  any  of  the  makefs  of  it.  mkm  they 
we  aU  proved  10  be  alive  within  the  Term,  (a)      ^  ^"^ 


(a)  Iftba  wanani  of  attwnej  beaboae  ten  jean  old,  appticatkm  for  leave 
to  enter  !ip  jodgment  most  be  made  to  the  Cowti  and  where  it  itabofe  twenty 
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had  fbeen  seen  by  the  deponent  within  theTerm,  and         18  Id. 
that  as  to  the  third^  he  had  called  at  the  house  where  he         """^ 
had  used  to  lodge,  and  inquired  after  him  of  a  servant,         ogmut 
who  staled  that  he  was  •alive  on  (be  iStb  iMs(aut»  b«t 
refused  to  inform  the  deponent  where  be  xesided.    The 
depooent  stated,  that  he  verily  believed  the  said  third 
party  kept  out  of  the  way  on  purpose  to  avoid  being 
seen.     Under  these  circumstances  the  question  was» 
whether  the  Court  would  grant  the  rule  for  jadgment 
against  all  the  defendants. 

The  Court  ^aid,  that  the  rule  of  Court  in  these 
cases  was  inflexible.  The  affidavit  upon  which  judg^ 
ment  is  moved  must  positively  state  that  the  party  was 
aliye  and  was  seen  within  the  Term,  As  to  one  of  the 
defendants  in  this  case,  the  deponent  merely  spoke  ap 
to  his  information  and  belief,  which  was  not  sufficient. 

Reader  then  applied  for  judgment  against  the  two 
defendants  who  were  sworn  to  be  alive  within  the  Term. 

Per  Curiam.  This  is  not  a  joint  and  several  war- 
rant of  attorney,  but  merely  joint,  and  therefore  yon 
must  have  judgment  against  the  three  parties,  or  not  at 
all.  Had  it  been  joint  and  several,  the  Court  would 
have  granted  judgment  against  the  persons  who  were 
proved  to  be  alive  within  the  Term. 

Rule  refused. 


jean  old,  there  must  in  general  be  a  rule  to  shew  cause.  Tidd^  6  ed.  678. 
And  tlie  affidavit  in  support  of  the  rule  may  property  be  entitled  in  6ie  cause 
in  which  judgment  is  entewd  up.  Samsiby  t.  Woodsrtf,  1  Boni.  k/lR  5af .  A 
warrant  of  attorney  given  by  two  "  to  appear  for  vi  A.  B.  and  C.  D.,  to  receive 
a  declaration  forme,  and  tb  confess  the  same  action,*'  &c.  will  not  authorize  the 
entering  up  judgment  against  one  after  the  death  of  the  other.  Amo  f'.  AU 
4enm,  V  Tmmt.  453.  1  Moore,  145,  S.  C.  Ges  t,  lane,  15  fiar,  5W. 
Aliler  on  the  death  of  one  of  two  persons  to  wham  the  wacrant  is  given,  F«n- 
daU  ¥.  Ma'^,  f  M.  &  &  76.    And  see  port  32% 

Y  2 
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1819. 


Ex  parte 


May  14th. 

AfiliwrittD  re-  nEJDER  moved  that  a  s^entleman  who  had  ceased 

■cj  who  bad  not  iQ  practise  as  an  attorney  for  more  than  a  year 

UfiS^iH^'  inight  be  readmitted  without  fine,  and  without  payment 

tim  8  yen,  ^f  ^^^y  arrears  of  duty.  The  affidavit  did  not  in  express 

pmitnmftNit  terms  state  that  he  had  not  practised  dunng  the  m- 

IM  had  not  pno-  ,            . 

tised  hi  the  in-  teryal;  and 


ttrYai.(a} 


HoLROYD  J.  said  this  was  not  sufficient,  as  the  affi- 
davit must  in  express  terms  state  that  the  party  had  not 
practised  during  the  interval  in  which  he  had  not  taken 
out  his  certificate. 

The  affidavit  being  subsequently  amended,  the  fiat 
was  granted  on  the  terms  prayed. 

(a)  See  £x  parte  Bicftanfc,  ante  101 ,  where  the  aiSdavh  eontamed  <ach  a 
rtatement.    See  also  Ex  parte  JUxrilm,  ante  207. 


MwMjay.  Walker's  Bail. 

Theoocai^cif  /^NE  of  the  bail  in  this  case  offered  to  justify  in 

with'a  tavern,  respect  of  the  occupation  of  a  tap  which  he  rented 

takenouTin^the  ^^^j^^^^^^g  ^^  *  tavem,  and  which  formed  a  part  of  the 


oftheta-    latter  building,  but  there  was  no  communication  be- 

▼cm>kceper/!an- 

notjiuti^asa     tween  the  one  and  the  other.    It  appeared,  however, 
boaaekeeper.  (a)  ^j^^^  ^^  licence  for  the  tap  was  taken  out  in  the  name 

of  the  tavern  keeper ;  and 

Batley  J.  said,  that  the  bail  could  only  be  con- 
sidered as  an  inmate,  and  not  as  the  housekeeper,  and 
therefore  he  was  rejected ;  but  two  days  time  were  given 
to  add  and  justify  other  bail. 


(a)  See  ilum  J.  lit  Alshoues,  sect.  S.    See  rrwcy  y.  7ai6o(,  f  5alk  531. 
1  ^Wan'i  Poor  Laws,  151>  S.  Sd  ed. 
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i8ig. 

Theobald  against  Crickmore.  Mmi^, 


£^HITTY  on  a  former  day  obtained  arnle,  calling  on  A  T«rnii'»  notioe 
the  defendant  to  shew  cause  why  bis  proceedings  incawofatSj 
and  the  verdict  in  bis  favour  should  not  be  set  aside  for  J^JJ^'^ibw*' 
irregularity,  on  an  affidavit  stating  that  this  was  an  Tenw;  nor  on 
action  of  trespass,  tried  in  Euex  at  the  Summer  Assizes  mcnt  m  in  cue 
A.D.  1817,  when  a  verdict  was  found  for  the  plaintiff      *"""  ^^^' 
for  five  shillings.   In  the  following  Term  the  defendant 
obtained  a  rule  for  a  new  trial,  which,  after  argument, 
was  made  absolute  on  igth  January  1818.     No  pro- 
ceedings were  taken  by  either  party  until  last  Hilary 
vacation,  when  on  the  27th  February  the  defendant 
gave  notice  of  trial  by  proviso  at  the  last  Lent  Assizes, 
and  carried  down  the  cause,  and  the  plaintiff  not  having 
appeared,  the  defendant  obtained  a  verdict.    The  irre- 
gularity complained  of  was,  that  the  defendant  had  not 
given  a  Term's  notice  of  trial,  as  required  by  the  prac- 
tice after  the  lapse  of  four  Terms. 

Walford  now  shewed  cause,  and  submitted  that  the 
rule  I'equiring  a  Term's  notice,  where  no  proceedings 

(a)  In  Dote  c  to  rule  JIficA.  4  ^nii.(1705)  it  u  stated,  that  in  causes  where- 
in DO  proceedings  have  heen  had  within  four  Tenns  after  issue  joined,  tliena 
Term's  notice  must  be  given ;  and  so  Tikewise  by  proviso,|aiiless  the  cause  has 
been  stayed  by  injunction  or  privilege.— In  C.  P.  there  is  a  rule,  JEotf.Term 
15  Gto\  1. 1740,  by  which,  after  reciting  that  by  the  ancient  rule  of  tbatCottrt 
in  all  causes  in  which  there  have  been  no  proceedings  for  four  Terms,  exdn- 
sive  of  the  Term  in  which  the  last  proceeding  was  had,  the  party  who  desires 
to  proceed  again  shall  give  a  Term's  notice  to  the  other  of  such  proceeding, 
that  such  notioe  shall  be  given  before  the  essoign  day  of  the  5th,  or  other  sub- 
sequent Term,  that  a  Judge's  summons,  if  no  order  be  made  thereupon,  shall 
not  be  deemed  a  proceeding,  but  that  a  notice  of  trial,  though  afterwards 
countermanded,  shall  be  deemed  a  proceeding  within  the  meaning  of  this  rule. 
In  May  V.  Wooding,  SMMS,  500,  it  was  held,  that  a  rule  for  judgment  might 
be  entered,  and  judgment  signed  without  a  Term's  notice,  although  no  pro- 
ceedings had  been  had  for  four  Terms  after  oerdict,  the  matter  having  passed 
in  nmjttdkation,  and  there  beuig  no  act  to  be  done  by  the  other  party.  See 
Imp.  K.  B.  431 ;  Tidd,  6  ed.  925,  6. 
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K^HI*  haYe  been  had  for  four  Terms,  did  not  apply  to  a  case 
like  the  piesent.  He  could  find  no  precedent  which 
required  a  Term's  notice  as  against  a  defendant.  In  all 
the  casea  in  which  the  role  for  giving  a  Term's  notice 
had  been  enforced,  it  was  as  against  plaintiffs;  and 
there  was  much  greater  reason  why  it  should  be  en- 
forced as  against  a  plaintiff  than  as  against  a  defendant, 
because  the  foimer  must  be  taken  to  know  the  state  of 
his  own  caose^  and  he  was  not  likely  to  be  taken  by  sur- 
prise, lu  all  evcBts  the  rule  could  not  be  enforced 
until  there  was  a  voluntary  delay  on  the  part  of  him 
against  whom  it  was  sought  to  be  enforced.  It  was 
held  in  Doe  y, Moses,  (a)  that  the  rule  requiring  a  Term's 
notice  of  proceeding  does  not  extend  to  a  motion  as  for 
judgment  as  in  case  of  a  nonsuit,  and  the  practice>of 
applying  for  a  judgment  as  in  case  of  a  nonsuit  had 
been  sobstituted  for  the  trial  by  proviso* 

Chitty^  in  support  of  the  rule^  refened  to  the  rule 
of  Court  of  Mic.  T.  1561,  contending,  that  in  case  of  a 
trial  by  proviso  the  defendant  must  give  the  like  notice 
to  the  plaintiff  as  the  plaintiff  would  have  been  obliged 
to  give  to  him.  [Abbott  C.  J.  Is  there  any  written 
rule  of  Court  as  to  giving  a  Term's  notice?]  None;  it 
.MSts  upon  the  general  practice  of  the  Court.  It  is  laid 
down  in  Sellon^  419>  Tiddj  880.  thai  if  a  defendant  prcn 
ceeds  by  proviso,  he  must  give  the  same  notice  of  trial 
as  the  plaintiff  would  have  been  obliged  to  give  him. 
From  al)  the  authorities,  it  is  clear  that  where  no  pro- 
ceedings have  been  had  for  four  Terms  there  must  be  a 


(•)  5  T.  R.  634.  But  in  Iloe  v.  Ihmmng,  Bmnm,  306.  where  S.  P.  was 
ruled ;  the  reason  ghren  was,  that  the  general  mle  of  Coart  extends  only  to  the 
partj^  intent  to  proceed,  and  not  to  motions  to  end  proceedings.  And  see  T^dd, 
9i5,  6.  In  Manby  v.  Ifarttof,  t  Bla,  Rep,  1?23.  the  reason  given  is,  that 
the  rule  requiring  a  Term's  notice,  which  is  in  that  Court  of  Eatt,  T.  13  Geo.  S. 
dnes  not  apply  to  judgments  as  in  case  of  a  nonsuit,  because  it  was  made  pre>- 
viousl^  to  Stat.  14  Geo.  t.  c.  17.  The  case  m  5  7.  R.  634,  professes  to  be 
dttennined  on  the  principle  of  the  case  in  Bomei, 
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Term's  notice  of  trial.  The  first  case  upon  this  subject  is 
Hatchell  v.  Griffiths y  (a)  which  establishes  this  role,  and 
the  reason  for  it  is,  that  where  a  party  has  lain  by  for 
so  long  a  period  as  four  Terms,  it  is  fit  and  proper  that 
the  opposite  party  should  not  be  taken  by  surprise  by 
having  an  eight  or  a  ten  days  notice  of  trial ;  and  there 
appears  to  be  no  exception  to  the  rule  in  lavour  of  a  de- 
fendant*  The  same  rule  was  laid  down  in  Aihwin  v.  Cor- 
bill,  {b)  and  in  Lazier  v.  Dyer,  (c)  In  the  case  of  Mojf 
V.  fVooding,(d)  Lord  Ellenborough,  C.  J.  gave  the  rea- 
son for  the  rule,  which  was  this  :<— That  while  the  mat- 
ter is  still  in  controversy  the  party  shovld,  after  so  long 
a  lapse  as  four  Terms  without  any  proceedings,  have 
notice,  that  he  may  prepare  himself* 

• 

Abbott  C.  J.  As  the  practice  of  moving  for  judg- 
ment as  in  case  of  nonsuit  is  substituted  for  that  of 
trial  by  proviso,  and  there  being  no  authority  jcited  for 
giving  a  Term's  notice  in  case  of  trial  by  proviso,  it 
seems  to  me  that  the  practice  which  has  prevailed  in 
motions  for  judgment  as  in  case  of  a  nonsuit,  ought 
to  prevail  in  this  case.  In  motions  for  judgment  as  in 
case  of  a  nonsuit,  a  Term's  notice  is  not  requisite ;  and 
from  the  analogy  between  the  two  cases,  I  am  of 
opinion  that  it  is  not  necessary  in  a  trial  by  proviso. 
The  other  Judges  concurred. 

Rule  discharged  without  Costs. 


$19 

TaBOBAU> 

^fabtti 
Cmcxifoss* 


(a)  2  Salk.  645.  (ft)  lb,  650. 

(d)  3  2lf  .  ^  5.  600. 


(c)  Id,  650. 


Israel  against  Midbleton. 


Monday, 
Mmf  17th. 


JPSPINJSSE,  on  a  former  day,  obtained  a  rule  Defendant  Imt- 

JJJ        If  1         1   •     '^         1  i_       t  ing  been  setYcd 

calung  on  the  plaintiff  to  shew  cause  why  tbe  ser-  with  copy  of 

vice  of  the  writ  should  not  be  set  aside  for  irregrfnrity,  SJJ|^f^5ofcn! 

with  costs;  the  irregularity  being  th»t  the  defendant's  ob»crved thathu 


s^ 
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I8I9. 

IlEAKL 

HlDDLBTON. 

Im;  and  person 
who  senred  tbe 
copy  wai  about 
to  alter  the 
name,  whende- 
fieiidant  laid, 
Kerer  mind,  I 
am  tbe  perion, 
and  will  take 
care  of  it   Udd, 
Tbatawritor 
,copj  cannot  be 
altered  without 
repealing,  and 
that  the  senrioe 
beset  aside, 
but  without 
coats,  (a) 


name  in  the  copy  of  process  served  on  him  was  John 
instead  of  Jiicholat. 

Comyn  shewed  cause,  and  admitted  that  this  was  an 
irregularity,  bat  submitted  that  it  had  been  waived  by 
the  defendant  himself:  The  affidavit  of  the  attorney's 
clerk  stated,  that  when  he  went  to  serve  the  copy  of  the 
process  upon  the  defendant,  the  latter  informed  him 
that  his  name  was  Nicholas  and  not  John.  Upon 
which  the  clerk  asked  for  pen  and  ink,  and  was  going 
to  alter  the  name  from  John  to  Nicholas,  when  the  de- 
fendant said  **  Never  mind,  I  am  the  person,  and  I 
will  take  care  of  it."  He  submitted  therefore  that  this 
was  a  clear  waiver  of  the  irregularity. 

Per  Curiam.  The  defendant's  waiver  of  the  irre- 
gularity would  not  have  made  the  original  proceeding 
regular.    The  writ  itself  is  not  right:  therefore  the 

(a)  And  the  Court  will  not  allow  the  copy  of  a  writ  to  be  amended  to  as  to 
make  the  serrioe  good.  Sutherland  ▼.  Tvbbi,  Mich.  T.  1814.  Nov.  28. 
iMwet  £.  moved  for  a  rule  to  shew  caasie  why  the  copy  of  a  writ,  tbe  service 
o€  which  had  been  set  aside  for  irregularity  on  account  of  the  year  being  ex- 
pressed in  figures  instead  of  words  (an  objectiou,  howeTcr,  which  has  since 
been  held  untenable,  Butler  ▼.  Cohen,  4  M.  &  5.  335 ;  Eyre  r.  Wakh, 
6  Taunt.  533 ;  1  Manh,  577,  S.  C. ;  Pinei^  t.  Hudtm,  MSS)  should  not  be 
amended  so  as  to  cure  the  irregularity.  But  Le  Blanc  J^  said,  **  that  the  mo- 
tion was  new,  and  could  not  be  sopported.  How  can  the  copy  of  a  writ  be 
amended  so  as  to  make  the  senrioe  good?  I  hare  nerer  heard  of  such  an  ap- 
plication.* Rule  refused.-  The  Court,  however,  have  allowed  an  amendment 
in  the  Term  in  which  the  tenant  h  directed  to  appear  in  the  notice  at  the  foot 
of  an  ejectment.  Jhe  dem.  Bast  ▼.  Roe,  7  T,  R.  469.  With  respect  to  alter- 
ing tbe  writ  after  it  has  been  sealed,  by  a  notice  fixed  up  in  the  Seal  0£ke, 
Inner  Temple  Lane,  3d  April,  1747,  after  reciting  **  that  the  fees  of  this  office 
had  been  lately  very  much  decreased,  to  the  manifest  prejudice  of  the  patentee 
and  chief  justices  of  the  respective  Courts  of  K.  B.  and  C.  P.  and  the  same 
appearing  for  some  time  past  to  be  in  a  great  measure  owing  to  the  sealbg  of 
blank  writs,  several  of  which,  after  sealing  them,  had  been  made  tettatums  aiid 
m»A  emattat^t  beridas  other  irregularities  practised  thereby,  it  is  ordered,  that 
for  the  future  no  printed  blanks  or  other  writs  whatsoever  be  sealed  before  the 
same  arerrgulariy  made  out  and  filled  up.  By  order  of  the  Comptroller." 
Rules  and  Ord.  K.  B.  £CZ.  30  Geo.  2 ;  Tldd^  6  ed.  49.  But  writ  ,roay  be 
amended  by  leave  of  the  Court  on  motion,  as  if  return  day  be  irregular,  &c. 
Reubtl  v.  PMmi,  5  JEW.  !?91 )  5  Taunt.  853. 
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alteration  in  the  copy  would  have  no  effect.    The  alte-         1819- 
ration  of  the  writ  is  not  a  necessary  consequence  of  the         • 
defendant's  saying  all  was  right,  so  as  to  cure  the  ori-         agahut 
ginal  defect.     The  writ  could  not  have  been .  altered 
without  being  resealed,  which  certainly  might  have  been 
done  before  the  return;  but  the  defendant  must  have 
been  served  again  after  it  was  resealed.     The  plaintiff's 
attorney  was  going  to  do  an  act  which  of  itself  would 
have  been  an  irregularity,  for  if  he  had  made  the  alte- 
ration, and  left  the  copy  of  process  with  the  defendant, 
that  would  have  been  irregular.  The  defendant's  waiver 
Gould  not  cure  the  defect ;  and  therefore  the  rule  must 
be  absolute,  but  without  costs. 

Williams  against  Hunt.  J^imday, 

^^  May  irth, 

npHE  defendant  (in  person)  moved,  that  it  be  referred   Affidavit  iu  ftup- 
to  the  Master  to  review  his  taxation  of  costs  in  this  ^'reviewing  *" 
action,  to  which  he  had  suffered  judgment  to  ffo  by  taxation  of  costs 

'  ,  ,  JO  5         J     must  be  confined 

default,  and  in  which  a  writ  of  inquiry  had  been  exe-  to  the  objections 

cuted.     The  affidavit  upon  which  he  moved  was  not  the  taxation, and 

confined   to  the  precise  matters  of  objection  to  the  "hcn^to"oftho 

Master's  taxation,  but  entered  into  a  long  detail  of  the  cause.  («) 
merits  of  the  cause. 

The  Court  said  they  could  not  receive  such  an  af- 
fidavit in  support  of  the  motion  now  made,  still  less 
would  they  grant  a  rule  nisi  upon  it,  because  it  would 
impose  upon  the  plaintiff  the  unnecessary  and  expen- 
sive burthen  of  taking  a  copy  of  an  affidavit,  three- 
fifths  of  which  were  irrelevant  to  the  question  of  costs. 
The  defendant  must  expunge  all  impertinent  matter, 
aud  confine  his  affidavit  to  the  subject  of  his  motion. 

The  defendant  having  afterwards  remoulded  the 
affidavit,  obtained  a  rule  wm,  which  was  afterwards 
discharged. 

(a)  As  to  the  mode  of  framhig  Hflid'uvits  in  general,  see  Tidd,  6  ed.  519. 
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MMdoy,  Harris  against  Wade  and  Stone. 

Jugf  17tn.  *^ 

Judgmentcannot    TJEADER  on  a  former  day  obtained  a  rule  nisi  for 

be  entered  up       jCw  •«     .t        •    :>  i  i      n        i 

against  two  de-  setting  aside  the  judgment  signed^  and  all  subse- 

wurran^^at-  q^ent  proceedings  in  this  cause,  for  irregularity,  with 
tomey  purport-    costs  to  be  taxed  bv  the  Master,  and  for  restoring  to 

ing  to  be  an  au-  ,  ,  , 

Uiorttj  to  confess  the  defendants  the  money  levied  under  the  execution, 
gainsft^  per-  ^^  ^^^  ground  that  the  warrant  of  attorney  only  autho- 
"h**  ^mard    "^^^  ^  joint  judgment  against  three  persons,  whereas 

refnaedtoexe-      the  plaintiff  had  signed  the  judgment  and  issued  exe- 
cute ;  and  the  .  . 
judgnMsntagainst    CUtlOn  against   tWO  pCfSOns. 
the  two  was  set 
aside,  on  motioDi 

but  without  Espinasse  now  shewed  cause  upon  an  affidavit,  which 

costs  aod'tti  ... 

teriw  of  no  m>  Stated  that  the  original  action  was  brought  against  the 
^^^ig^^j        three  defendants,  and  that  it  was  subsequentty  agreed 

by  the  parties,  that  tlie  warrant  of  attorney  in  question 
should  be  given  by  the  three  as  a  security  for  the  debt« 
The  warrant  ran  in  the  usual  form,  authorizing  the  at« 
tomeys  therein  named  to  appear  "for  us,**  meaning 
the  three  defendants.  The  warrant  was  in  fact  executed 
but  by  two  of  the  defendants,  and  the  third  had  refused 
to  execute.  It  was  submitted,  that  as  the  plaintiff  was 
prevented  by  one  of  the  parties  from  obtaining  judg- 
ment and  execution  against  the  three ;  be  was  justified 
in  issuing  execution  against  the  two  who  did  execute, 
and  that  the  words  ''against  us"  must  signify  the 
executing  parties.  As  two  of  the  defeudants  bad  en- 
deavoured to  evade  the  security  by  preventing  tb^  third 

(a)  It  seems  that  no  judgment  could  be  entered  up  on  the  wairaut  of  at* 
tome  J  under  these  circumstances ;  not  agvnst  the  three,  because  one  of  them 
hod  not  executed — nor  against  the  two»  because  the  warrant  of  attorney  was 
only  an  authority  to  sign  judgment  against  the  thru  defendants.  Gee  r.  Ijme, 
15  £a«.  592;  Raw  v.  Aldanm,  7  Touni.  453.  In  such  a  oue,  if  the  third 
defendant  omitted  to  execute,  the  plaimiif  should,  after  a  demand  of  the  sti- 
pulated security  and  a  refusal  on  the  part  of  the  defendants  to  give  such  seen- 
rity  as  was  agreed  upon»  proceed  in  the  action  as  if  no  wairaat  of  attwney 
had  been  given.    See  ante  314. 
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A-oin  executing  it,  the  Court  oaght  not  to  grant  the         1819. 
relief  prayed  by  this  rule. 

Harris 

against 

Per  Curiam,  The  warrant  of  attorney  purports  to  Sionr. 
-be  given  by  three  persons^  authorizing  certain  attorneys 
to  enter  up  judigment  against  **  ti«/'— -that  means  alt 
three ;  and  if  you  can  only  procure  the  execution  by 
twO;  and  the  third  refuses  to  execute,  the  plaintiff  ought 
immediately  to  conclude  that  the  warrant  of  attorney 
was  abandoned,  and  consider  the  case  as  if  it  never 
had  been  made.  If  it  could  have  been  shewn  satisfac- 
torily that  it  was  By  the  management  of  the  other  two 
that  the  third  did  not  execute,  that  would  present  the 
case  in  a  different  shape.  The  rule  must  be  made  ab^ 
solute  without  costs^  the  defendants  undertaking  not  to 
bring  any  action. 


Marsh  against  Blachford. 


Uay  17th. 


Tp  POLLOCK,  on  a  former  day,  moved  to  set  aside  A  ustatumcapias 
•  a  special  leHaium  capias,  aiul  a  bail-bond  taken   ^iiu3ie  aT^'' 
thereon,  for  irreeularity,  on  the  ground  that  the  writ   Waimxykr/inr 

'  o  ^'  o  stead  of"  whcrc- 

suever»  &c."  lield  irregulas,  and  Court  ralosed  to  amend  to  the  prrjndioe  of  the  bail,  (a) 

(a)  So  in  Bjtubel  v.  VraUm,  5  "Exat,  291  >  where  the  return  day  in  a  bill  of 
MiddUstx  was  different  from  the  usual  form,  it  was  held  irregular,  altliough 
the  daj  of  return  was  equally  certain  with  tliat  in  common  use;  and  Lord 
EUenborough  said,  there  was  no  reason  for  departing  from  the  settled  form 
which  had  been  always  adopted  in  describing  the  return  days  of  the  Term  in 
writs,  although  by  computation  the  sherilT  might  know  as  well  on  what  day  to 
'make  hifl  return.  If  the  regular  known  forms  were  departed  from  in  one  in- 
stance, a  thousand  whimsical  returns  might  be  framed,  and  great  conftisbn 
introduced.  But  leave  was  given  to  amend.  But  an  amendment  will  not  in 
general  be  allowed  to  the  prejudice  of  the  bail.  And  in  Levett  t.  KibbU- 
whitCf  6  Taunt.  483,  where  the  phdntiflT  having  sued  out  process  in  debt,  de- 
cfared  in  case,  by  which  the  bail  were  discharged,  the  Court  refused  to  amend 
the  declaration  by  changing  it  from  case  to  debt.  Vide  Kerr  v.  Sheriff, 
2  Bm.  &  FvL  368.  So  the  Court  win  not  amend  a  clerical  error  in  the  spelK 
ing  of  the  plaintiff's  name  in  the  bailpiece  without  the  consent  of  the  bail. 
Bmgham  v.  Dickit,  5  TaiaU.  814 ;  and  recognizance  will  not  in  general  be 
amended  without  the  consent  of  the  boil.    Tahrum  v.  Tenant,  1  Bo$,  &  Pul, 
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3  819-        was  returnable  "  at  Westminster/^  instead  of  '*  where<* 

^j~^        soever  we  shall  then  be  in  England.**    On  the  some  day 

agamt         Chitty  moved  for  a  rule  to  shew  cause  why  such  writ, 

and  all  proceedings  thereon^  should  not  be  amended  on 

an  affidavit  that  the  original  special  capias  was  returnable 

**  wheresoever/'  8cc«    Both  rules  now  came  on  together. 

Chitty  submitted^  that  as  this  Court  had  so  long  been 
liolden  at  Westmimter,  the  writ  could  not  mislead  the 
defendant,  but  on  the  contrary  more  certainly  pointed 
out  to  him  where  he  was  to  appear ;  and  he  referred  to 
several  cases  to  shew  that  at  least  in  a  bail-bond  the 
circumstance  of  the  condition  being  to  appear  "  at 
Westminster,''  instead  of  "  wberesover/'  &c.  was  held 
immaterial,  (a)  The  writ  was  also  amendable,  according 
to  several  other  authorities,  (b) 

F.  Pollock  admitted  that  in  general  the  process  was 
amendable  when  there  was  any  thing  to  amend  it  by : 
but  he  relied  on  the  case  of  Inman  v.  Huish,  (c)  in 
which  it  was  held  that  an  amendment  of  a  writ  made 
returnable  on  a  day  certain,  instead  of  a  general  return 
day,  could  not  be  made  to  the  prejudice  of  the  bail : 
and  he  produced  an  affidavit  on  the  part  of  the  bail  that 
they  concurred  in  this  application. 

Abbott  C.  J.     I  think  the  case  of  Inman  v.  Huish 

482;  3  TaunL  ^63.  Bot  see  Ttdd.  231.  And  an  amendment  in  a  scire  fii> 
ciBs  against  bail  has  been  often  refused,  although  it  is  discretiooafy  in  the 
Court  to  grant  or  refuse  the  amendment  FtUwood  v,  Annit,  3  Boi.  &  PiU. 
331 :  Stevenson  v.  Grant,  S  New  Rep.  108 :  Matin  t.  Caiow,  1  Taunt.  322»  3  : 
Tidd.  6  ed.  1142,  3.    And  see  Carr  v.  Shaw,  7  T.  R.  999. 

(a)  Shtittlewortk  v.  Pilkingtm,  2  Stra.  1155 ;  Janet  ▼.  Stordy,  9  Eatt,  55  ; 
Tidd,  6  ed.  229.  Aliter  where,  m  declaiatiQn  on  bail-bond,  it  appeared  thmt 
the  writ  was  returnable  in  C.  P.  and  bond  was  for  appearance  before  his  &Ja- 
jcsty  at  Westminster,     Renalds  t.  South,  6  Taunt.  551. 

(6)  Walker  v.  Hawhey,  5  Taunt.  853;  1  Mmk,  399;  ^^A,  392;  Ticb^ 
6ed.  127.  '"••'. 

(c)  2  New  Rep.  133,  Ttdd,  6  ed.  126. 
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ought  to  govern  our  decision,  and  is  not  distinguishable 
from  the  present  case.  There  the  Court  refused  to  allow 
the  amendment  of  a  writ  made  returnable  on  a  certain 
day  instead  of  a  general  return  day,  although  there 
was  an  original  writ  in  existence  by  which  it  might  be 
amended.  The  principle  upon  which  that  decision 
went  was,  that  the  bail  would  be  affected  by  such  an 
amendment.  It  would  be  a  very  different  thing  if  the 
defendant,  instead  of  having  given  bail  in  the  cause, 
bad  sought  his  liberation,  and  the  plaintiff  desired  to 
have  the  writ  amended  so  as  still  to  detain  the  defend- 
ant in  custody ;  or  it  would  have  been  a  different  thing 
if  there  bad  been  no  third  person  whose  rights  would 
be  affected  by  the  decision  of  the  Court.  It  seems  to 
me  therefore  that  the  proper  course  is  to  make  Mr. 
PollocVs  rule  absolute  without  costs,  the  defendant 
undertaking  to  bring  no  action ;  and  that  the  rule  for 
the  amendment  should  be  discharged  witfhout  costs. 

The  rules  were  disposed  of  accordingly. 


1819. 

againA 
Blackford.  , 


The  Highgate  Archwav  Company  against 

Nash. 


MomZay, 
JUojf  17th. 


THIS  was  a  rule  calhng  on  the  plaintiffs  attorney  to  Where  an  arbi- 
,  ,         ,  ..,,11        trator  awards 

shew  cause  why  the  execution  indorsed  to  levy  the  damages  without 
sum  of  200/.  taxed  costs  in  this  cause  should  not  be  set  c^^t.r^'d"rem 

that  eifCQtion  ihall  not  be  tcken  out  for  the  damages,  but  that  they  shall  be  set  off  against  a 
counter  demand  of  the  defendant,  the  plaintifTs  attorney  may  take  out  eicccution  for  the  costs, 
which  by  the  rule  of  reference  were  to  abide  the  event  of  the  award,  {a) 


(a)  In  Wiget  v.  Adams,  4  Taunt.  652,  where  an  action  was  referred  to  an 
arbitrator,  who  awarded  the  costs  of  a  nonsuit  to  be  paid  by  one  party,  and  a 
larger  sum  to  be  paid  as  a  debt  by  the  other  party  ;  it  was  held,  that  the  party 
awarded  to  pay  the  smaller  sum  was  entitled  to  a  set-off  without  motion.  In 
the  present  case,  the  arbitrator  awarded  that  the  swn  which  he  found  due  to 
the  phuntiff  in  this  action  should  be  set  off  against  the  15,0002.  claimed  by  the 
defendant  in  the  other  action ;  but  as  he  said  nothing  about  the  costs,  it  is  pro- 
bable he  intended  that  execution  might  be  immediately  taken  out  for  thcra, 
M  it  was  (me  of  the  terms  of  the  reference  that  they  sliould  abide  the  event. 
£?eD  where  the  defendant  applies  to  set  off  the  debt  and  costs  in  one  action 
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1819*        aside  with  costs.    The  case  npon  the  affidavits  was 
, this:    tlie  plaintiffs  haTioe  brcmeht  aa  action  against 

HlOBOATB  11/.  11  i?  J 

AncirwAT  the  defendant  upon  a  bond,  the  cause  was  referred  to 
J^na^  the  arbitration  of  a  gentleman  at  the  bar,  and  by  the 
Mash.  j^j^  ^f  reference  the  costs  were  directed  to  abide  the 
event*  The  arbitrator  awarded  to  the  plaintiffs  dar 
mages  to  the  amount  of  30002.  wilhottt  any  direcCioor 
as  to  tlie  costs :  bat  there  being  a  cross  action  depend* 
iog  between  the  parties,  in  which  the  present  defendant 
as  plaintiff  claimed  of  die  present  plaintiffs  a  sum  of 
15000/.  the  arbitrator  restrained  ihe  latter  from  taking 
out  execution  for  the  3O0OI.  awarded  in  this  acti<Mi^ 
directing  that  it  should  be  setoff  against  the  defendant's 
demand  of  15000/.  in  the  cross  action.  The  plaintiffs* 
attorney  entered  up  judgment,  and  ksned  execotioii 
for  the  taxed  costs.  The  question  was,  whether,  under 
these  circumstances,  he  was  at  liberty  to  to  do. 

Scaritii  and  Walford  now  shewed  cause  against  the 
rule,  and  contended  that  unless  the  plaintiff's  attorney 
could  take  out  execution  for  his  costs,  he  would  have 
no  remedy  whatever.  It  was  true  that  the  arbitrator 
had  said  nothing  in  his  award  about  costs :  but  as  by 
the  rule  of  reference  the  costs  were  to  abide  the  event, 
the  right  to  them  followed  as  a  neoessary  consequence 
of  the  result,  in  whatever  way  the.  award  was  made. 
The  arbitrator  could  have  no  intention  of  depriving  the 
attorney  of  his  lien  upon  the  judgment ;  and  bis  award 
accordingly  did  not  touch  the  costs.  In  whatever  way 
the  parties  to  the  cause  adjusted  their  respective  claims, 
the  attorney's  rights  could  not  be  affected. 

jP.  Pollock,  in  support  of  the  rule,  submitted,  that 

^" '  ■  ■  ■  ■  —       ■     ■—  ■  .1.  ■  ■        «  » ■ 

against  those  in  another,  the  Court  of  K.  B.  will  not  in  general  suffer  it  to  be 
done  until  the  attorney's  bill  be  first  discharged.  MiddteUm  ▼.  HiU,  IM.S^S, 
240;  Randier.  Fuller,  6T.K  456;  8  T.  R.  70,  note  c  }  4T.R.lSa,4i 
Htwtvtt  T.  flofdtft^,  9  £atf.  SaiS  $  2W,  6  ed.  330. 


T. 
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as  the  arbitrator  had  by  his  award  expressly  directed         1319* 
that  execution  should  not  be  taken  out  for  the  original      HionoAT* 
debt  of  3000/.  the  proceedings  which  had  been  had       Archwav 

*  ^  Company 

were  in  direct  breach  of  the  award.  The  execution  was  againM 
taken  out  for  debt  and  eosts^  but  the  writ  was  indorsed 
to  levy  the  costs  only.  This  of  itself  would  be  an  ob* 
jection  to  the  proceedings  in  point  of  regularity,  be- 
cause they  would  not  correspond  with  the  judgment. 
It  might  be  true  that  the  costs  would  follow,  as  a  legal 
consequence  of  the  award;  but  be  submitted  that  the 
costs  were  so  intimately  connected  with  the  damages 
that  they  could  not  be  severed,  and  consequently  that 
execution  could  not  be  taken  out  without  levying  the 
damages.  In  the  case  of  Deacon  v.  Morri8{a)  it  was 
held,  in  an  action  to  recover  treble  damages  under 
99Eliz.  c.  4.  against  the  sheriff,  for  taking  more  than  the 
fee  allowed  by  that  statute  on  levying  under  an  execu- 
tion against  the  plaintiffs  gopds,  and  where  the  ques- 
tion was  whether  the  plaintiff  was  not  entitled  to  treble 
costs  as  well  as  treble  damages,  the  Court  held  that  the 
whole  of  the  judgment  given  was  damages,  though  the 
judgment  was  compounded  of  costs  and  damages.  Here 
then  the  debt  and  costs  were  so  blended  together  that 
execution  could  not  be  taken  out  for  the  one  without 
the  other.  If  then  the  arbitrator  had  tied  up  the  hands 
of  the  plaintiff  from  taking  out  execution  for  the  debt,' 
it  followed,  as  a  necessary  consequence,  that  the  pro- 
hibition extended  also  to  the  costs. 

Abbott  C.  J.  [  am  of  opinion  that  the  execution 
taken  out  for  the  costs  is  no  breach  of  the  award,  llie 
award  directs  that  execution  shall  not  be  taken  out  for 
the  sum  of  3000/.  the  damages  awarded;  but  it  says 
nothing  as  to  the  costs.  It  is  true  that  the  writ  of 
execution  is  taken  out  for  the  debt  and  costs,  but  it  is 

(a)  t  Barn,  8c  AUU  593.    S.  C.  rate,  IST. 
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18 19.         indorsed  to  levy  the  costs  only;  which  is  no  breach  of 
"— "^         the  award,  because  the  costs  follow  as  a  leral  coase- 

HlGtlGATB  '  ^ 

Archway         quence. 
Company 
agabut 

Nash.  Bailey  J.     It  is  dear  that  if  there  had  been  an  ap^ 

plication  on  the  part  of  the  plaintiff  to  set  off  his  <Ati^ 
of  3000/.  against  the  claioi  of  the  defendant,  the  Court 
would  take  care  of  the  attorney's  lien  for  his  costs,  (a) 
The  only  dif&culty  I  had  in  this  'case  was,  how  execu- 
tion could  be  issued  upon  the  judgment,  the  judgment, 
being  for  debt'  and  costs  ;  and  how  the  writ  could  be 
indorsed  to  levy  the  costs  only ;  but  upon  reference  t<y 
the  award,  that  difficulty  is  removed,  and  it  seems  ta 
me  that  execution  might  be  taken  out  for  the  debt  and 
costs,  but  with  a  special  direction  to  the  sheriff  to  levy 
for  the  costs  only.  The  event  of  the  award  is  that  the 
defendant  is  entitled  to  receive  a  balance  of  12000/^ 
because  being  bound  to  pay  tlie  plaintiffs  3000/.  they 
would  be  entitled  to  set  that  sum  off  against  the 
15000/.  which  he  claims.  Supposing  the  defendant  had 
obtained  judgment  in  the  cross  action,  and  the  plaintiffs 
had  set  off  against  that  judgment  the  3000/.  given  by 
the  award,  he  could  exeiypt  himself  from  the  payment 
of  the  costs  due  to  the  attorney  for  the  plaintiffs.  If  the 
arbitrator  thought  that  by  any  such  arrangement  the 
attorney  was  to  be  deprived  of  his  costs,  it  is  highly 
probable  that  he  would  have  taken  care  in  his  award 
to  settle  what  costs  the  defendant  ought  to  pay. 

Best  J.  The  arbitrator  appears  to  have  drawn  et 
clear  distinction  between  the  debt  and  the  costs;  and 
in  my  opinion  the  attorney  was  entitled  to  take  out 
execution  for  the  latter. 

Rule  discharged* 


(a)  Ulddleton  y.  HuU,  1  Jtf.  &  S.  S40  ;  MitcheU  v.  OUyield,  4  T.  R.  1^3  > 
6  T.R.  4j6  j  8  T.  R.  70  (c)  j  8  £a»f,  362 ;  2  /f.  B/o.  441, 
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1819- 

The  King  against  the  Sheriffs  of  Londok,  in  a  t^^. 

Cause  of  Plummer  v.  Houghton.  ^^  ^^' 

7L¥jiRRYAT  and  Abraham  shewed  cause  against  a  Attichment 

rule  for  setting  aside  an  attachment  for  irregula-  riff  wUi  be  set 

rity,  with  costs.     Notice  of  bail  had  been  given  by  the  aboTeliaTebeeii 

defendant's  attorney;  and  afterwards,  and  before  any  ff^*"^enfTf'* 

order  for  changing  such  attorney,  the  bail  to  the  sheriff  in  bj  m  new 

employed  another  attorney  to  put  in  and  perfect  bail,  half  of  the  ball 

and  who  on  the  29th  of  January,  before  any  order  for  ^^^^^^^ 

changing  the  attorney,  gave  notice,  on  behalf  of  the  chaiigmg  the 
bail,  of  adding  and  justifying  two  fresh  bail,  who  ac- 
cordingly justified  on  the  1st  of  February  y  after  which, 
by  an  order,  the  attorney  who  had  acted  on  behalf  of 
the  bail  was  appointed  attorney  for  the  defendant  in 
lieu  of  the  former,  and  on  the  same  day  he  served  the 
rule  for  allowance  of  bail  on  the  plaintiff's  attorney, 


(a)  Vide  Anon.  Mich.  T.  1817,  Nov.  S2.  Selwyn  moved  for  an  attachment 
against  the  sheriff  for  not  bringing  in  the  bod  j,  on  the  ground  that  bail  had 
been  put  in  by  a  new  attorney  without  any  order  for  changing  the  attorney. 
He  admitted  that  it  was  an  unusual  motion. — Abbatt  J.  said,  that  this  was  a 
new  motion,  but  allowed  Selwyn  to  take  a  rule  niti.  It  is  now  held  that  the , 
bail  bebw  may  yut  in  baU  above,  or  may  justify  by  their  own  attorney. 
WkteUr  T.  Rankm,  ante  81 ;  Keyt  ▼.  Tavemier,  ante  291,  though  a  different 
doctrine  formerly  prevailed. 

Anon.  Mkh,  T,  1813.  Turn  moved  for  time  to  justify  bail,  the  bail 
having  been  put  in  by  a  new  attorney,  without  any  order  for  the  attorney 
being  changed.^  The  motion  was  supported  by  an  affidavit  of  the  drcum- 
stances.  Dampier  J.  The  bail  cannot  justify,  but  a«  the  informality  appears 
to  be  accidental,  therefore  time  may  be  granted. 

So  in  C.  P.,  where  notice  of  bail  was  given  by  one  attorney,  and  the  de- 
fendant ^ve  notice  of  new  bail  by  another,  without  obtaining  leave  for  chang- 
ing his  attorney,  it  was  held,  that  the  plaintiff  might  oppose  the  justification 
of  Uie  bail  last  put  in.  See  HiU  v.  Rot,  6  Tama,  532;  S  Manh.  Rep.  257. 
However,  it  has  been  held  in  the  Court  of  Common  Pleas,  that  the  bul  may 
appear  by  their  own  attorney ;  and  where  the  defendant's  attorney  refused  to 
instruct  counsel  to  move  that  the  bail  might  justify,  unless  they  would  pay 
him  his  costs,  that  Court,  on  the  application  of  the  bail,  granted  a  rule  for 
them  to  appear  and  justify  by  their  own  attorney,  in  order  to  prevent 
an  assignment  of  the  bail-bond.  HaggeU  v.  Argent,  7  Taunt,  47 ;  2  Manh, 
R^.965. 

Z 


HOUOHTOV. 
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181 9«  who,  on  the  7th  February,  issued  an  attachment  against 
p  '^ITmi,  ^^  iheriff.  Oh  ihewing  eause^  it  wa«  contended  thst 
such  notice  of  bail  by  another  attorney^  without  an  order 
for  changing  the  former^  was  a  nullity.  For  this  it  was 
urged  there  were  several  authorities  whidi  were  decisive 
upon  the  point  ;(a)  and  it  was  insisted  that,  suppoeing^ft 
bail  below  might  employ  another  attorney,  he  ought  to 
act  distinctly  for  them,  whereas  in  this  case  the  attoraey 
had  conducted  himself  as  if  he  were  acting  on  behalf 
of  the  defendant.  If  different  notices  of  bail  by  dif- 
ferent attomies  were  permitted,  the  plaintiff  might  be 
put  to  great  trouble  and  inconvenience  in  enquiring  into 
the  sufficiency  of  different  sets  of  bail. 

Chitty,  conixk,  submitted,  that  whatever  might  have 
been  the  former  practice,  it  had  been  repeatedly  held  of 
late  that  notice  of  bail  might  be  given  by  a  different 
attorney,  and  that  bail  might  be  put  in  by  three  diffe- 
rent parties,  namely,  by  the  sheriff,  by  the  bail  below, 
and  by  the  defendant;  (6)  and  he  referred  to  the  recent 
case,  in  which  it  was  ruled  that  the  circumstance  of 
notice  of  added  bail  having  been  given  by  a  different 
attorney,  was  no  objection  to  such  latter  bail  justify- 
ing, (i)  Besides,'  in  this  case  it  was  distinctly  ftwom 
Hiat  thfe  noUce  of  justifying  the  bail  was  given  on  Be^ 
half  of  the  bail  below. 

Abbott  C.  J.  It  is  of  very  great  importance  thai 
the  nail  to  the  sheriff  should  be  permitted  to  put  io  bail 
ibove  for  their  prt>tectidti,  and  that  anothet  attorney 
should  be  permitted  to  do  the  same  act  as  the  attorney 
for  the  defendant,  without  a  change ;  and  when  it  suf> 
fibiently  lippears,  as  in  the  present  case,  that  th^  Attop- 


(•)Xi^i^.Or  Mmtm,  f  BU,  Bap,  iHS%  Umflmmi  t^  Bmiam,  Ik^, 
tt7,«r906,  lited.;  JE»It.  jRoe,iJfMb.257)  6r«lMfiMl|  TM,  €«4 

Ui  lutf  sAf  lf«^.SC5|72)MNfe47»S.G. 

(h)  Ante,  Wkeckr  t.  Bankm,  81.     (Vide  ante  S91.) 
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uey  who  gave  notice  of  the  added  bail  really  acted  on 
behalf  of  the  bail  and  on  their  retainer,  I  am  of  opinion 
that  it  is  not  necessary  there  should  be  an  order  to 
change  the  attorney.  It  is  of  so  n)uch  consequence  to 
the  hail  to  the  sheriff  that  they  should  be  allowed  to 
perfect  bail  above,  that  I  think,  whether  they  employ 
the  defendant's  attorney  or  their  own  attorney,  it  is  a 
mmJttM  of  no  lort  of  importance* 


Plummie 


Batlkt  J.  It  very  often  happens  that  bail  are 
put  in  by  the  sheriff  himself,  and  it  is  by  ao  means 
neoessvry  or  essential  that  the  person  who  puts  in  bail 
•honld  be  the  defendant's  attorney.  Whoever  is  the  per- 
«OB  that  puts  in  bail,  how  is  the  plaintiff  prejudiced  i 

Rule  absolute,  without  Costs. 


Bell  against  Thrupp. 


Tmday, 
Majf  IStb. 


/^HITTY  on  a  former  day  obtained  a  rule  to  shew  Affidavit  to  hold 

\^  to  bail  ••  for 

cause  why  a  common  appearance  should  not  be  «x>ds  lold  and 
entered,  and  why  the  «um  of  40/.  paid  into  Court,  under  rftllTfoS^  «d" 
<he  statute  43  Geo.  3.  c.  46,  in  lieu  of  bail,  should  not  ?ro^td,  and 

'  '  work  and  labour 

be  paid  out  of  Court  to  the  defendant,  on  tjie  ground  of  done  and  per- 
formed bj  do- 
poocDt  for  the  defendant,"  held  insolBcient,  became  it  did  not  appear  that  the  goods  wtre  lold 
fod  delUered  to  the  defendant  (a) 


(a)  The  affidarit  is  insufficient,  if  it  omit  to  state  that  the  gjoods  were  sold 
Hid  defivered  Ay «Ae pUiKjf .  FenUmr.  EUk,  6  TarnU,  19t,  1  Manh,596, 
S.  C.  j  Ttttfhr  ▼.  Farbtit  11  iEoit,  515.;  Cathraw  v.  Haggtr,  8  EaU,  106 ;  Perb 
T.  Severn,  7  Etut,  194.— So  hi  Yeung  t.  Gatien,  2  M.  &  &  60S,  an  affidavit  to 
hold  to  bail,  stating  that  the  defendant  l>eing  master  or  commander  of  a  ship, 
«u  indebird  to  the  plaintiff  for  work  and  labour  of  plaintiff  done  on  board  the 
ahip,  andfi»r  materials  £)iind  by  phuotiff  and  used  therein,  and  for  goods  sold 
and  defiTered,  and  money  paid  by  plaintiff  at  the  request  of  the  defendant, 
was  holden  to  be  defective,,  in  not  stating  that  the  work  was  done,  or  the 
Aionfly  paid  iCor  or  goods  sold  to  t^d^tfndont.  7MU,6ed.ia6.  ButinC.^. 
an  aflklaTit,  stating  that  defendant  was  indebted  for  the  hire  of  divers  carriage 
of  the  deponent,  hired  to  and  for  the  use  of  the  defendant,  has  been  held  suffi- 
dent  Brown  ▼.  Gander,  6  Ttmnt,  389.  So  "  for  work  and  kbour  done  for 
dcfondant*  is  aoffident,  without  adding  tliat  it  was  done  at  hia  Bequest. 
Id.  Aid.  5  TawU,  756, 7(H,  761. 

Z2 
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I8I9.  a  defect  in  the  affidavit  to  hold  to  bail,  which  s|;ated 
"^ —  that  the  defendant  was  justly  and  truly  indebted  to  the 
0gahut  plaintiff  in  the  sum  of  30/«  ^*  for  goods  sold  and  delU 
veredy  materials  found  and  provided,  and  wofk  and  la,- 
bour  done  and  performed  by  this  deponentybr  the  de- 
fendant." 

Littledale  now  shewed  cause,  and  contended  thit 
the  affidavit  must  have  a  reasonable  intendment,  and 
that  as  it  was  sworn  that  the  defendant  was  indebted  f6 
the  deponent  for  goods  sold,  8ic.  this  must  be  takeh  to 
import  that  there  was  a  debt  for  which  the  defendafrt 
was  liable  to  be  held  to  bail,  and  that  there  was  no 
authority  which  established  that  such  an  affidavit  was 
insufficient. 

Chitty  in  support  of  the  rule  referred  to  Pearks 
V.  Severn,  cited  in  Cathrcw  v.  Hagger^icC)  and  t6  i>dj|r 
authorities  collected  in  TidJPs  Prac.  6tb  ed.  18&  He 
objected  that  it  was  not  sworn  that  the  defendant  ini3 
indebted  for  goods  sold  to  him,  and  that  as  the  jword 
for  was  applicable  to  the  whole  sentence,  the  affidavit 
must  be  read,  that  the  defendant  was  indebted  For  goods 
soldybr  him,  which  rendered  the  sentence  unintelligible. 
He  adverted  also  to  the  language  of  Lord  EUenhorough 
in  Taylor  v.  ForheSy{p)  that  the  affidavit  must  be  certain 
and  explicit,  and  so  positive,  that  in  case  it  were  uiiCnie 
the  party  making  it  would  be  liable  to  an  iadietmcst 
for  perjury.  That  the  strictness  required  in  affidavits 
to  hold  to  bail  is  hot  only  to  guai*d  defendants  Against 
the  consequences  of  perjury,  but  also  those  who  make 
the  affidavit  against  any  misconception  of  the  law;  cmd 
that  the  leaning  should  be  always  to  great  strictness  of 
construction,  where  one  party  is  to  be  deprived  of  his 
liberty  by  the  act  of  another. 

Abbott  C.  J.     The  affidavit  to  hold  to  bail  in  this 

(a)  8  Eoff.  106.  (6)  1 1  £(ut,  316. 


TuBUpr. 
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case  imported  that  the  goods  had  been  sold  and  deli-  18 19- 
vered  for  the  defendant,  and  not  to  him.  We  cannot  bblT 
proceed  upon  any  intendment  in  cases  of  this  nature,  jigaina 
bec^ause  the  Court  must  judge  of  the  real  import  of  the 
Words;  Th6  Court  has  often  said  that  they  will  not 
reason  in  a  case  where  the  words  ought  to  be  precise 
and  positive.  The  affidavit  to  hold  to. bail  has  the 
effect  of  depriving  the  party  of  his  liberty,  and  thcre- 
fpfe  it.^should  be  couched  in  words  precise  and  positive, 
a^d  oug^ht  not  to  be  left  to  matter  of  inference  or  ar« 
gumept.  The  rule,  therefore,  must  be  absolute  on  the 
d^endant's  filing  common  bail. 

Rule  absolute  accordingly. 


Ellis  against '-^'^-^  Tuadky, 

.      .  MajflSth. 

•  /».»♦ 

Jft^ENMAN  moved  to  set  aside  the  service  of  the  bill  Serrioeofa  bui 

"^  of  JlfsWe^/cvex  in  this  cause  for  irregularity,  on  the  the  parish  of  "^ 

ground  that  it  was  served  in  the  parish  of  St.  Gile^  %^*S^ 

Grippkgqtef  in  the  city  of  London,  on  the  3d  of  May  «/  London,  saffi- 

ciCDtf  Dcuiff  on 

inetant*     On  the  10th  the  defendant  was  served  with  a  the  confines  of 

notice  of  declaration,  which  was  filed  conditionally.  roanty,wd?taU 

erents  where  the 
process  was 

'  Ptf  Curiam.    The  parish  of  5^  Gi7e<,  Cripplegate,  served  on  the  5d 

adjoins  the  county  of  Middlesex,  and  therefore  by  the  ticeofdeciara- 

ordNMtry  role  which  the  Court  has  laid  down  as  to  the  ^^^^ 

service  of  process  on  the  confines  of  the  county,  this  »ppi>cjion  to 

"?.' }  ■.■'?'!  ■       ■  ■  proceedings  on 

(a)  Affidavit  in  support  of  motion  to  set  aside  process,  on  the  gruiind  that  the  18th  comtt 
It  was  served  in  a  wrong  coantTt  must  negative  that  it  was  served  on  the  con-  '  ^'^ 

ii^  tff  the  proper  jurisdiction ',  and  must  also  state,  that  there  was  no  dispute 

i^;^  the.  Ix)un4aries.     Ttom  v.  WUUam$,  ante  15,  note(cQ v.  WaUen, 

ante  14.  And  see  also  as  to  time  for  moving  to  set  aside  proceedings  for  irre- 
gularity in  this  Court,  ante  14,  note  (b)  In  C.  P.  where  defendant  was  served 
cii'the  25tfa  ci  January  with  an  attachment  of  privilege  in  the  wrong  county ; 
and  on  the  20th  of  May  wot  xrved  with  a  notice  of  declaration,  and  rule  to 
plead  was  given  on  the  first  day  of  Trinity  Term ;  it  was  held  that  the  defen- 
dant mjvht  m  that  Term  apply  to  set  aside  the  pn)ceedi]i|[8.  I^dwich  r*  Prang' 
net,  1  Moore,  399*  ante  15,  note. 
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1^19*  d:ppIication  would  tiot  be  wdl  fdandM ;  but  in  iH  ^v«MI 
the  defendant  comes  too  late.  Th^  scfTice  df  tb*  MH 
of  Middlesex  is  on  the  3d  of  Mit^ ;  noti^  of  declartttSM 
I»  giiren  oh  the  lOth,  and  thii  te  the  I8tb|  kliA  thefifbuti 
the  application  is  decidedly  too  late. 

Baylbt  J.    With  sueh  an  obj^tion  as  tkii,  jrM 
tnust  com^  in  proper  tiin^. 

Rule  i«ftis«ir 


TucfAiy,  Fenwick  lAgoifist  FarAOw. 

May  18tL  ^^ 

The  ■fldavit  to     fj^I^DAL  moved  to  change  the  venue  in  this  ca«e 

cluuiKe  the  oemtf      M 

most  state  what  from  London  to  Northumberlandj  on  an  affidavit, 

actionbTcd)  In  Stating  that  th6  cause  of  action  arose  in  the  county  of 

w^^  0>urt  Northumberland  and  not  elsewhere,  and  that  all  the  par- 

^i  change  the  ties  atid  their  witnesses  lived  in  that  cotinty,  and  thai  it 

vtnoi  nDilk  lATit' 

dak  to  NtnihtaiAeiliaid  m  t/Oter  Tern,  on  an  affidant  stathig  that  dl  the  defendatif  s  witnesaes 

fiVbd  thtete,  on  the  tenns  of  withdrawSng  the  plea  nan  ert  factum. 

(a)  Vide  also  Hotcoe  y.  l^dano,  ante  57*,  and  note ;  where  it  was  held,  that 
the  aftdavft  must  atate  what  the  canse  of  aetidn  h,  or  the  dedaFation  Most  he 
prodvced,  in  order  to  she#  that  the  ac6on  is  of  socb  4  natilte  as  will,  ac- 
cording to  the  practice  of  the  Court,  jostifj  the  changing  of  the  yenue.  And 
tlie  role  of  Court,  Trtn.  49  Geo.  3,  which  was  made  on  account  of  inconTeni- 
tences  haTiftg  arisen  from  the  veime  bebg  fmpfOperlydMUged  witlmrt  advert- 
ing to  the  cause  of  action,  directs  that  all  ruies  ibr  chan^ug  the  Tcnne  sfasULbe 
drawn  up  on  reading  the  declaration.  11  East,  273^  ante  57.  Courts  wiH  not 
in  general  change  the  venue  in  an  action  on  a  hond,  bonds  and  odier  ^tt- 
dalties  hehig  bona  iiat^Sa  wherever  they  happen  to  be.  Baofii  ^Mmf ; 
1  T,R.  782,  a. ;  Pole t.  Honbm,  Tidd,  6  ed.  633.  Norm  an  action  on'  a  char- 
ter-party  under  seal,  Morm  v.  Hurry,  1  Moore,  54.  (though  in  7  Taunt.  306, 
S.  C.  it  is  said  that  io  this  case  the  charter-party  was  not  under  seal.)  See  also 
Bradley  t.  Adey,  Bamet,  491 ;  Everett  ▼.  Saiuum,  id.  ibid.  Ttdd,  6  ed.  633 ;  hut 
on  a  special  ground  being  alleged,  the  Court  will  change  the  venue  even  In  an 
action  on  a  deed  ;  as  in  an  action  of  debt  on  bond,  where  the  venue  was  Wd  in 
London  and  the  plamtiif  *s  and  defendant's  witnesses  lived  in  Lmeobttlare,  the 
Court  of  King's  Bench  changed  the  venue  into  the  latter  county.  Fotttr  v.  1^ 
lor,  1 T.  R,  781 ;  Holmet  v.  Wamwright,  3  East,  329 ;  Watt  v.  tanid,  1  Bot. 
&  PuL  426, 7 ;  Tidd,  6  ed.  635.  In  Walton  v.  Huttm,  ante  14,  it  was  held, 
that  the  Court  would  not  change  the  venue  from  London  into  a  northern  oobn- 
ty  m  Hilary  Term,  on  the  motion  of  the  defendant,  without  an  aMdavft  of 
merits. 
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KOttId  he  attended  wiib  very  considfiyral^le  ej^f^jf^  tq       }9^ 

Itur  defcsMiut  tQ  hrmg  bii  wiloess^  to  Lomim^    jtin       ^iu^wiqs 

jadbaittftd,  diat  Atiaiigb  Ui^  «rit9  « tmwtory  wtioa,  ye(      j^^ 

lh£  Couri  wcHild,  mi  JMlice  to  libe  4/efejD4wt,  gjiy^  hi^        «  * "  i* 

«fae  benefit  of  baviiig  the  caiwe  tmni  io  tiie  pl^c^  )Wh(ei;ip 

all  hid  witnesses  resided ;  and  he  cited  Holfijke^  y.  W.^i^r 

Wright,  (a)  where  it  was  rul^d,  that  if  the  cause  of  action 

Mbataoetially  ariaes  in  .anotiher  comity  ^tb%n  l^fi^t  ii^  which 

(febe  MMe  is  laid  by  the  plaintiff,  and  the  conyenieoca 

«iid  justice  of  Ae  case  xequire  /the  trial  to  be  jjpiad  l^hc^fi 

wbene  all  the  witnesses  jeeride  at  a  great  di^aqe  frpm 

the  county  where  the  venue  k  Jaid,  the  Courts  9a  tty? 

application  of  the  defendant,  will  change  the  venue,  on 

his  agreeing  to  admit  a  partici^ar  £sGt,  wbich,  in  point 

^  foam,  exiate  in  the  ^original  county.    In  the  present 

case,  the  defendant  was  willing  to  admit  the  execution 

of  the  bond  upon  which  the  action  was  brought.    He 

also  referred  io  Evom  v.  W^iaver,  (h)  in  aupport  of  the 

motion. 

The  Court  granted  a  role  to  shew  canse ;  and  now 

Scarlett  shewed  cause,  and  objected  that  tbe  affi- 
davit on  which  tbe  motion  was  made  did  not  state  what 
tlie  cause  of  action  was,  which  he  cont^ded  it  was 
necessary  to  do,  in  order  to  entitle  the  defendant  to  his 
present  motion.  According  to  the  affidavit,  as  it  at 
present  stood,  there  was  nothing  to  .be  tried.  On  ibis 
ground  the  rule  ought  to  be  discharged. 

Tindal,  in  support  of  the  rule,  urged  that,  accord- 
ing to  the  practice  of  tbe  Court,  it  was  quite  sufficient 
to  state  in  the  affidavit  that  the  cause  of  action  arose  in 
"the  county  of  Northumberland,  and  not  elsewhere,  with- 

,  in  CoUint  ▼.  Jaepbt,  3  Bm,  U  Pul.  581. 
\h)  1  An.  &  Pirf.  io. 
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FkKWICK 


1B19*  out  specify iog  what  the  cause  of  aotioa  was. «  The 
aittioD  undoubtedly  was  upon  a  boudi  to  which  the  dit* 
teodant  bad  pleaded  iio»  ett  factum ;  but  the  defendant 
had  a  very  substantial  defence  upon  the<merits^  to  pront 
which  all  the  witnesses  resided  in  the  oouoiy  of  ff<u> 
Aumberiand, 

The  Court  said^  that  the  objection  to  the  affidavit 
was  well  founded ;  but  they  were  disposed  to  make  the 
rale  absolute^  upon  the  defendant  undertaking  to  with- 
draw  his  plea  of  If  on  est  factum^  and  go  to  trial  at  the 
next  assizes  upon  the  merits. 

These  terms  were  agreed  to,  and 

The  rule  was  made  absolute. 


Tuad0!f,  Clements  against  Sterling. 

May  Ibth. 

Afker  the  deli-  HTHE  writ  in  this  case  was  issued  on  the  20th  Ncvem^ 

p«rbook to t'he  b^  1818,  and  ou  the  27 th  of  the  same  month,  the 

plnk^thm^  plaintiff's  attorney  delivered  a  declaration  entided  go- 

mcmoraDdaiii  ncrallv  of  Michatlmas  Term,  to  which  the  defendant 

genenll  J  ci  Mi- 

chMhnM  Term,  pleaded,  aud  the  issue  was  completed  in  this  Term,  and 

^ti^^Sedecil-  ^^^  plaintiff  obtained  the  paper  book  from  the  clerk  of 

'IJJJ^/J*"^?.  the  papers,  with  a  memorandum  generally  of  Michael- 

to  uiend  it  hj  mos  Term,  corresponding  with  the  declaration  ;  but  the 

meinonuidaiii  of  plaintiff's  attorney,  without  the  permission  of  the  clerk 

dcUverj  of\h^  ^^  ^^^  papers,    or   any  order   to   amend,  altered  the 

declaratioii,  memorandum  in  the  paper  book  to  the  27th  of  Novem* 

witboot  an  order  . 

from  the  Court  ber,  and  delivered  the  same  in  such  altered  state  to  the 
^^^  defendant's  attorney,  who  thereupon  restored  the  paper 
book  to  its  original  state,  and  returned  it :  but  the 
plaintiff's  attorney  said  he  should  again  insert  tiie  spe- 
cial memorandum  on  the  paper  book.  Chitty  on  a 
former  day  moved  that  the  paper  book  might  be  re- 

, :— L 

(«)  Vide  Doe  ▼.  CcttereU,  rate  tTT. 
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»to4'ed  to  its  original  state,  when  it  was  obtained  from 
tlMs  clerk  of  the  papers,  and  ^  that  the  plainttft 
might  pay  the  costs  of  the  application ;  and  referred  to 
tbe  case  of  Dickinson  y.  Piaisted,(a)  and  Ethenejf 
vv  Jaek8ony{b)  which  established  the  impropriety  of 
making,  any  alteration  in  the  proceedings  without  an 
order  for  leave  to  amend. 
»        .    ■  •  . 

,   Marryqt  apw  shewed  cause  upon  an  affidavit  which 

stated  that  the  plaintiff's  attorney  had  not  restored  the 
s|)|ecial  memorandum ;  and  that  consequently  the  paper 
book  stood  with  a  memorandum  generally  of  Michael' 
mas  Term,  and  upon  which  he  was  content  to  proceed ; 
and  that  therefore  the  object  of  the  motion  failed. 

Abbott  C.  J.  The  alteration  in  the  paper  book, 
after  it  was  obtained  from  the  Office,  and  without  any 
leave  to  amend,  was  a  very  improper  act ;  and  though 
it  is  stated  by  the  plaintiff's  attorney,  that  he  has  not 
persisted  in  such  alteration,  yet  he  does  not  deny  that 
be.  gave  the  defendant's  attorney  reason  to  believe  that 
he  would  persist,  and  therefore  he  compelled  him  to 
apply  to  the  Court;  and  consequently  the  rule  must  be 
absolute. 

Bayley  J.  The  defendant  was  entitled  to  a  decla- 
ration of  Michaelmas  Term;  and  the  defendant  agrees 
tp  accept  it.  It  is  delivered  on  the  27th  of  November ; 
but  the  plaintiff's  attorney  has  no  right  to  make  a  special 
ibemorandum  of  the  day  of  its  delivery,  after  the  paper 
book  is  made  up,  without  an  order  for  leave  to  amend. 

Rule  absolute. 

(a)  7  r.  R.  474.  (b)  8  T.  R.  «55. 
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Key  against  Hill. 


Mandaif, 
May  17*tb. 


7^   LAWES  on  a  former  day  obtained  a  rule  to  shew     Whens  the  m 
cause  why  the  proceedings  in  three  actions  on  the  SSd brought* 
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IA1#.  iMttWboiid  in  this  cause  dtoeld  not  be  MBjei,  Qfoa  p«f* 
mm  of  co«is  of  one  of  tbe  9C^iKms  to  be  taxed  hf  fhi 
If  Mter,  ImiM  mbove  hamg  jusdied. 

S;^^,J|^j„t  CmKjfB  aow  shewed  €Mm,  And  oonteadod,  «e  veit 
suggesting  anj     lypQn  |||^  pitoeipie  of  the  cofliivflii  levr  as  upoa  the 

sufficient  reason    ^»  *^  »^  • 

for  sodoing.  the  4  and  5  Ann^  c.  16.  s.  20.  that  the  prooeediags  «i  4ms 

proceed!^  in  case  could  not  be  stayed  on  payment  of  the  costs  of  one 

^i^t^h^bui,  ^c^*®**-    -^  fcail-bond  coald  not  be  distinguished  from 

upon  payment  any  Other  joint  and  several  bond,  and  conseqaently 

oi  the  costs 

of  one,  under  the  plaintiff  had  a  right  to  sue  all  the  parties  aepa- 
5^4&'5^Sr°  rately.  The  4  and  5  Ann,  c.  16.  s.  «0.  anthorized  die 
JiiSt  c*J  <&.  ^^^P*™****  ^f  ^^  bail-bond  giren  by  the  sheriff  to  the 
sni<joite.(a)        plaintiff.    On  snch  an  assignment  taking  place,    the 

assignee  by  the  authority  of  that  act  might  bring  ac- 
tions against  aTl  the  parties  thereto.  It  was  true  that 
the  act  enabled  tbe  Court  wherein  such  actions  were 
brought,  by  a  rule  or  rules,  to  give  such  relief  to  the  de» 
fendant  in  the  original  action  and  to  the  bail  upon  the 
bail-bond,  as  was  agreeable  to  justice  and  reason,  and 


(a)  ItcertMnljhaibeen  suppoMd  Uwt  a  plaintiff  has  a  riglK  to  bfi^g 
•Qparate  actiobs  on  a  boil  bond.  In  Tvid,  6  ed.  294f  >t  is  thus  laid  dowa: 
"  And  where  tcfotral  actions  art  brought  on  a  bail  bond,  it  b  usual,  in  stiing 
out  execution,  to  apportion  the  debt  and  costs  in  the  original  aedon  anongtt 
the  different  defendants,  so  as  to  levj  a  part  on  each,  together  with  his  own 
•costs.*'  In  Wtdker  t.  Corter,  t'Bkt.  A«p.  t>16,  where  jereral  aotions  were 
brought  on  a  bail  bond,  on  motion  to  stay  the  proceedings  in  ope  actkn  lOfi 
payment  of  the  debt  and  costs  of  that  particular  action,  the  Court,  on  oonsi- 
dering  precedents,  held  that  the  costs  of  the  actions  against  the  principal  and 
the  other  bail  most  also  be  paid  before  proceedings  could  stay.  Seealso  IW* 
J&  ed.  563;  1  Sel,Pnc.  187.  1  ed.;  HuUock,  on  Costs,  2  ed.  6S8.  These  mi^ 
be  cases,  especially  where  the  debt  is  large,  in  which  it  may  be  adTiaable 
not  to  bring  a  joiat  acdon  on  the  ball  bond,  in  which,  if  one  oT  the  parties 
shadddk/all  remedy  at  kw  agamst  his  effects  will  be  gone,  and  a  Court  of 
Equity  would  not  relieve  against  a  surety.  See  cases  JBoc.  Ah  Obligations, 
D.  4. ;  and  id.  7  vol.  506 ;  3  Vaey  J.,  566.  A  plamtiff  may  briqg  several  ac- 
tions against  the  bail  above  on  their  recognizance,  Tidd,  6  ed.  IIOS.  If  se- 
veral actions  be  brought  at  the  same  time  against  several  parties  to  a  bill,  the 
Court  will  not  stay  prooocdingsat  the  bstaace  af  the  acceptor  except  on  terms 
of  his  paying  tlie  costs  of  all  the  acUoiu.  Smith  v.  Woodoockt  4  T.  R.  691 ; 
Jmdhm  V.  WUker,  Strm.  ^15,0^9^  j.0rm!9,t '%.  JR.  749;  7W, 
6«d.  569. 
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(bflit  sueh  rule  or  rules  sbonU  bare  the  nature  and        l^lft* 
ifect  «r  n  defeasMioe  to  such  bail-boDd  or  other  soe^ii  j^  • 

riiy  for  bail.    But  it  did  not  appear  that  there  had  evet        W^j^j 
b^n  any  rule  laid  down  applicable  to  the  present  case ; 
and  hewenrer  anxious  the  Courts  ha^ve  been  to  restrain 
the  {practice  of  bringing  several  actions  upon  tbe  samt 
httili-boDd,  a  doubt  had  always  been  entertained  wbe* 
Iher  under  the  authority  of  this  act  the  Cowrt  had  a 
power  to  pat  such  an  interpretation  upon  its  provisions 
as  to  prevent  tbe  assignee  from  proceeding  against  the 
8ev«ral  parties  to  the  baiUbond.    From  the  time  of  the 
passing  of  that  act^  the  universal  practice  had  been,  that 
w^^re  more  than  one  action  was  brought,  the  proceed- 
sags  could  not  be  stayed^  but  upon  the  payment  of  the 
eeats  of  all  the  different  actions.    If  therefore  the  prao- 
tice  of  the  Court  had  been  such,  and  no  precedent  had 
been  established  to  the  contrary,  this  was  not  the  time 
to  mise  a  question  which  would  tend  to  disturb  a 
ptmctice  which  had  prevailed  for  more  than  an  hun- 
dred years.    It  was  impossible  for  the  other  side  to  cite 
any  instance  in  which  die  Court  had  upon  the  pay- 
ment of  costs  of  only  one  action  stayed  tbe  proceed- 
ings as  to  tbe  rest.    The  assignee  of  a  bail-bond  had  a 
statateable  as  well  as  a  common  law  right  to  bring  ac- 
tions against  all  tbe  parties  to  a  bail-bond,  upon  the 
princsple  which  prevailed  with  respect  to  ordinary  bonds 
for  the  security  of  money.     It  could  not  be  disputed, 
that  where  a  joint  and  several  bond  was  entered  into 
by  drfferent  persons,  tbe  obligee  had  a  ccnnmon  law 
right    to  enforce  the  obligatory  engagement  against 
each  of  the  parties  by  separate  actioas,  and  to  teoottr 
se^mrate  costs  against  each  party.    The  Comt  would 
recollect  that  this  was  an  application  to  stay  the  pro- 
ceedings in  three  several  actions  against  the  obUgors  t>f 
a  bail-bond,  on  payment  of  the  costs  of  one  action 
only.    It  was  iK>t  to  be  diluted  that  either  of  the  par- 
ties in  such  actions  might  apply  for  a  stay  of  proceed- 
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1B19«  ings  upon  the  payment  of  the  costs,  in  his  own  action  .(a) 
1^^  But  it. was  incompetent  for  one  of  those  parties  to  come 

yf^  to  the  Court,  and  ask  for  a  stay  of  proceedings,  in  aTI 
the  actions  upon  the  payment  of  costs  in  one.  If^ 
however,  the  Court  had  power  to  lay  down  such  a  ruTe^ 
the  Court  would  do  so ;  hut  standing  upon  the  common 
law,  as  well  as  statuteable  right  of  the  plaintiff,  and  in 
the  absence  of  any  precedent  upon  the  subject,  it  was 
submitted  that  the  Court  ought  not  now,  for  the  first 
.time,  to  lay  down  a  rule  so  inconsistent  with  the  uni- 
versally acknowledged  practice  in  cases  of  this  nature. 

£.  LaweSf  in  support  of  the  rule,  contended  that  tlie 
statute  of  4  8c  5  Jnn  gave  the  Court  a  discretionary 
power  of  restraining  the  assignee  of  a  bail-bond  from 
bringing  more  than  one  action.  .  Undoubtedly  the(e 
must  be  some  special  circumstances  laid  before  the 
Court  to  induce  them  to  exercise  such  a  discretion. 
The  case  in  question  presented  such  special  cir- 
cumstances, because  nothing  could  be  suggested  on 
the  ground  of  urgency  or  necessity,  to  warrant  actions 
against  all  the  several  parties  to  the  bail-bond.  Cases 
might  certainly  occur  in  which  it  would  be  reasonable 
for  the  assignee  to  bring  actions  against  all  the  parties, 
as  for  instance  in  the  event  of  the  insolvency  of  some 
of  the  parties  to  the  bond.  But  inasmuch  as  the  sole 
object  of  the  bond  was  to  secure  to  the  plaintiff  the 
payment  of  his  debt,  there  could  be  no  necessity  for 
bringing  several  actions  against  all  the  parties,  wliei^e 
thei'e  was  no  suggestion  of  insolvency  against  tne 
obligorjs.  Nothing  but  absolute  necessity  could  warrant 
such  proceedings.  The  plaintiff  in  the  actions  could 
be^  in  no  way  benefited  by  the  accumulation  of  such 
proceedings,  and  the  only  person  that  could  derive  ad- 

(a)  Sed  Tide  Walker  v.  Carter,  3  Bla.  R.  816,  ante  dS8,  9,  note. 
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vantage  from  them  was  tbe  attorney,  who  certainly  had  1810. 
^n  interest  in  increasing  the  amount  of  the  costs  in  each 
9^  the  actions.  Th^re  being  no  necessity  in  this  case  ^'<^ 
for  more  than  one  action,  the  Court,  by  virtue  of  the 
discretion  given  them  by  the  statute,  were  bound  to  in- 
terpose their  authority,  and  stay  the  proceedings  in  all 
th^  sections  on  payment  of  the  costs  of  one. 

-   r 

Abbott  C.  J.     The  act  of  parliament  on  which 

the  Court  is  now  called  upon  to  pronounce  an  inter- 
pretation, has  now  been  passed  for  more  than  a  cerilury. 
The  practice  of  bringing  several  actions  upon  the  bail- 
bond  (and  which  has  prevailed  for  a  long  series  of 
years)  has  on  repeated  occasions  met  with  strong  ex- 
pre9sions  of  disapprobation  on  the  part  of  the  Court. 

But  no  instance  has  been  cited  in  which  the  Codrt  has 

I 

refused  to  allow  the  plaintiff  the  costs  of  the  different 
actions  brought  upon  the  bail-bond  ;  and  as  far  as  the 
t^ourt  is  informed,  this  is  the  first  occasion  on  which 
they  have  been  called  upon  to  put  a  different  construc- 
tion upon  this  act  of  parliament.  The  act  of  parliament 
does  seem  to  contemplate  but  one  action,  for  it  gays, 
*'  ihar  after  the  sheriff  has  taken  bail  upon  k  writ  or 
other  process  issued  against  a  defendant,  he  may  assign 
tne  bail-bond  or  other  security  taken  from  such  bail,  and 
that  the  plaintiff  after  such  assignment  may  bring  an  ac» 
iipn  and  suit  thereupon,  in  his  own  name."  Bui  I  think 
tliajt  cannot  confine  the  plaintiff  absolutely  to  one  action, 
and  oblige  him  to  bring  an  action  against  one'  per- 
son only;  for  in  the  result  the  first  action  might  fail, 
and  he  may  reasonably  bring  a  subsequent  action  for 
the  same  cause.  It  seems  to  me  therefore  that  the 
words  of  the  act  do  not  necessarily  confine  him  to  one 
action.  Then  the  act  goes  on  to  say,  "  that  the  Court 
wherein  such  action  is  brought  may,  by  rule  or  rules  df 
the  Court,  give  such  relief  to  the  plaintiff  and  defend- 
ant in  the  original  action,  and  to  the  bail  upon  the  bond^ 
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18  Id*  or  other  security  taken  from  such  bail,  as  is  agreeable  tp 
"^^  justice  and  reason ;  and  that  such  rule  or  rules  shall 
ha^e  the  nature  and  effect  of  a  defeasance  to  such  bail- 
bond  or  other  security  for  bail. "  I  confess  it  atrikes 
me  that  the  meaning  of  this  part  of  the  clause  is,  Aat 
the  Court  is  to  give  such  relief  to  the  parties  as  shall  b^ 
consistent  with  justice  and  reason ;  that  is  to  say,  when 
bail  has  been  put  in  so  recently  after  the  arrest  as  to 
entitle  the  plaintiff  to  insist  on  the  forfeiture  of  the 
bail-bond,  but  suffers  nothing  from  it,  the  Couft  majr 
grant  such  relief  to  the  drfeadant  as  is  agreeable  to  tbiit 
jusaee  and  reason  which  is  contemplated  by  the  legia- 
latare.  I  am  more  confident  in  this  construction,  be- 
cause it  U  said  by  the  legislature  that  the  rule  of  Court 
is  to  have  the  nature  and  effect  of  a  defeasance  of  the 
bond :  which  seems  to  me  to  import  that  the  legislature 
sseaot  only  to  give  to  the  Court  the  power  of  relieving 
the  party  from  the  forfeiture  of  bis  bond  on  the  pay- 
mesil;  of  the  costs  of  that  action,  but  that  they  did  not 
iol!0ad  this  power  to  extend  to  the  costs  in  cases  yi 
which  more  than  one  action  was  brought.  It  has  beep 
truly  said,  that  by  the  common  law  a  party  may  iMring 
actions  against  each  of  the  parties  to  a  joint  and  Sf^^eiml 
bond.  Although  this  is  very  improperly  done  io  cases 
of  this  nature,  yet  I  cannot  say  that  it  is  done  iliegSiUy. 
This  question  being  now  for  the  /irst  time  raised,  after 
so  long  a  period  has  elapsed  since  the  passing  of  ibe 
aet,  and  when  the  attention  of  the  Courts  has  been  firop 
tkne  to  time  called  to  complaints  of  this  nature^  1  do 
not  feel  myself  at  liberty  to  say  that  we  can  in  tbis  in- 
stance deprive  the  plaintiff  of  his  costs  in  all  the  >actions, 
though  I  must  confess  that  I  am  extremely  sorry  no  cou- 
^otcuotioii  has  been >put  upon  the  act  authorizing  a  diS^ 
-ent  ooodusion ;  because  1  should  have  been  extiei^iel^ 
willing  4o  foUow  up  a  precedent  of  th^  nature.  But^as^o 
such  )Construction  has  been  put  upon  the  act,  I  do  ^t 
Sfttl  myself  (Warranted  in  estabhshn^  the  preocijiQiir. 
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BaviiBy  J*  There  ib  no  irregularity  in  the  course  igig. 
^f  legal  proceediogs  which  more  urg^tly  requires  le«  «— — 
fislaUve  iaterposiuoa  than  the  practice  of  briogiag  mM 
seteral  actious  on  a  bail-bond.  The  fact  of  the  eK* 
lateoee  of  this  practice  does  not  furnish '  a  ground  for 
ibe  interference  of  the  Court  in  Ibis  casei  unless  the 
vord^  of  the  act  of  parliament  under  consideration  gives 
us  the  power  of  so  interfering.  But  the  oircunatances 
^oppression  which  may  arise  in  a  particular  case^  will^ 
in  my  judgment^  justify  the  Court  in  adopting  such  a 
rule  of  construction  upon  these  words  of  the  90th  sec* 
tioo  of  the  4th  and  5th  Jmup  as  will  be  caloulated  to 
meet  the  oppression.  By  the  common  law,  no  action 
could  be  brought  on  the  bail-bond  except  by  the 
fberiffi  but  by  the  £Oth  dauae  of  the  4th  and  5th  Jsm, 
4he  bail-bend  is  assignable^  and  it  gives  the  amignoe  the  ^ 
fiidwer  of  suing  upon  such  bail-bond^  and  it  certainly 
wes  the  word  ''  an  action  .'^^  I  do  not,  however,  place  any 
ipreat  relianee  upon  that^  because  I  am  quite  ckwr  that 
the  plaintiff  in  the  cause  is  at  liberty  to  bring  separate 
Actions  4m  the  bail-bond,  notwithstanding  the  word 
«e^UMi  is  here  used.  But  it  seems  to  me  that,  by  the  sub- 
sequent words  of  the  ckinse^  if  the  piaintisCF  brings  mnce 
than  one  nctiout  and  cannot  give  any  jreason  to  the 
CowBi  when  called  upon  for  bringiuig  more  than  one, 
the  Court  is  wnrranted  and  bound  to  give  such  relief  to 
the  defrndnntgns  is  eonsiotont  with  Justice  and  eqnit;y. 
.Slheelanse  wjik,  t1i«t  the  asaignee  may  brmg  an  action 
.xtpcm  the  bail*4K>n^  nad  the  Court  may,  by  rule  or  mles 
of  the  same  Court,  gii^e  «nch  relief  to  the  plaintiff  and 
defendant  in. the  original  action,  and  to  the  bailf  as  is 
agreeable  to  justice  and  reason,  and  that  such  rule  or 
jMiles  of  the  said  Court  shall  have  the  nature  4ind  effect 
of  a  defeasance  <^  such  bail-bond  or  other  security  lor 
heal.  Now,  it  seems  to  me  that  when  there  are  sevecal 
noticms  brought^  and  the  party  npphes  to  the  Couvtlo 
alay  the  .pvooeedinga,  the  Courtiias  a  anight  M  oall  vftm 
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1819-        the  plaintiff  to  assign  some  sufficient  reason  why  he 
j^^^  brings  more  than  one  action.    If  he  can  give  such 

jfWMt  reason^  then  it  is  consistent  with  justice  and  reason  that 
the  Court  should  not  stay  the  proceedings^  but  upon  the 
condition  of  paying  the  costs  of  all  the  actions.  But  if, 
upon  the  question  being  put  to  him,  he  can  give  no 
reason  why  he  has  brought  more  than  one,  then  I  think 
the  Court  is  warranted  and  bound  to  confine  him  to  the 
costs  of  one.  In  this  case,  what  necessity  was  there  for 
bringing  more  actions  than  one?  The  plaintiff,  in  effect, 
says, ''  I  have  brought  three  actions  instead  of  one,  not 
because  the  debt  was  in  hazard;  not  because  I  was 
afraid  of  ultimately  recovering  the  money,  but  because 
I  chose  to  put  into  my  pocket  the  costs  of  three  ac- 
tions instead  of  one."  No  man  can  doubt  that  such 
a  practice  ought  to  be  reprobated,  but  if  it  ought  to  be 
reprobated,  is  it  not  competent  for  the  Court  so  to  do, 
and  tell  the  party  who  resorts  to  such  a  practice,  ''  We 
will  reprobate  that  conduct,  by  confining  him  to  those 
costs  which  were  alone  necessary  costs  of  obtaining 
the  real  substantial  justice  of  the  case."  Therefore,  as 
it  seems  to  me,  the  words  of  the  act,  giving  to  us  the 
power  of  making  a  rule  of  Court,  and  such  order  in  the 
case  as  is  agreeable  to  justice  and  reason,  are  sufficient 
to  comprehend  the  case  before  us.  There  can  be  no 
necessity  for  bringing  three  actions  to  recover  the 
same  debt,  and  unless  some  satisfactory  reason  is  given 
for  bringing  more  than  one  action,  I  think  the  reasion 
and  justice  of  the  case  call  upon  us  to  stay  the  proceed- 
ings, upon  payment  of  the  costs  of  only  one  of  the 
actions. 

HoLHOYD  J.  The  only  doubt  I  had  in  this  case 
was,  whether  we  were  precluded  by  the  practice  which 
has  prevailed  for  so  long  a  period  of  time,  from  relieving 
the  parties  under  the  clause  in  question,  upon  the  pay- 
ment of  the  costs  of  one  action  only;  because,  certainlyi 


Key 
agtthut 
Hill. 


IN  THE  FlFTY-NINTH  YbAR  OF  GEORGE  III.  545 

in  point  of  practice,  the  asage  has  been  to  come  to  the  Ifiigi. 
Court  and  obtain  relief  upon  payment  of  the  costs  of 
the  three  actions ;  and  if  there  had  been  a  case  in  which 
the  present  question  had  been  made  upon  an  applica-* 
tioa  to  stay  the  proceedings  upon  payment  of  the  costs 
of  one  action  only,  and  the  Court  bad  decided  other- 
wise, I  think  I  should  have  felt  myself  bound  by  the 
decision*  But  no  case  of  that  kind  has  been  cited ;  and 
as  uTe  are  now  for  the  first  time  called  upon  to  put  a 
construction  upon  this  part  of  the  statute,  I  think  we 
should  give  it  such  a  construction  as  is  consistent  with 
reason  and  justice.  From  the  best  consideration  I  can 
give  io  this  clause,  it  appears  to  me  that  we  are  called 
upon  to  give  the  relief  which  is  now  prayed  ;  and  I  do 
not  see  why  we  are  to  be  shut  out  from  such  a  constrnc- 
iiouy  merely  because  no  decision  has  taken  place,  to 
stay  the  proceedings  upon  paying  the  costs  of  one  action 
odly .  I  can  see  no  good  reason  for  bringing  three 
actions,  if  one  would  answer  the  purpose,  the  object 
being  to  recover  the  debt.  It  does  not  appear  that  the 
plaintiiF  would  be  in  a  worse  situation  by  bringing  one 
instead  of  three  actions ;  and  if  that  be  so,  I  think  it 
but  reasonable  that  he  should  have  the  costs  only  of 
one.  It  appears  to  me  that  by  so  deciding,  we  should 
be  only  consulting  that  justice  and  reason  which  this 
3tatute  entitles  us  to  extend  to  the  party  complaining. 
TJiat  being  the  result  of  my  opinion  upon  this  subject, 
I  tlliiik  we  are  bound  to  make  this  rule  absolute. 

'  Bbst  J.  If  there  had  been  any  settled  practice 
upon  the  subject,  whatever  my  inclination  might  have 
been,  1  should  have  felt  myself  bound  by  it;  but  I  un* 
derstood  whilst  the  case  was  under  discussion  at  the  bar 
that  there  never  has  been  any  decision  upon  the  sul>- 
ject,  in  which  the  Court  have  said,  that  the  proceedings 
were  not  to  be  stayed  upon  the  application  of  any  party, 
except  on  the  payment  of  the  costs  in  all  the  actions.    • 
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lBld«        I  cdonot  find  that  there  ever  kas  been  any  such  decisioD, 
"^  and  that  being  so,  I  can  find  nothing  like  a  practice.    I 

agamu         know  that  a  practice,  which  1  have  always  thought  an 
abominable  one,  has  prevailed,  of  attorneys  bringing 
three  actions  upon  the  bail-bond,  and  taking  advantage 
of  the  distresses  of  persons  for  the  purpose  of  putting 
treble  costs  into  their  pockets.  '  But  thai  is  a  practice 
which  the  Court  has  never  sanctioned ;  on  the  contraryj 
the  Court  have  always  expressed  their  disaj^robatioa 
of  it  whenever  the  subject  bas  been  incidentally  men- 
tioned.   It  is  true  that  the  question  bas  never  been 
brought  before  the  Court  in  a  tangible  shape  until  now, 
but  the  Court  have  not  been  insensible  to  the  gross 
impropriety  of  such  a  practice,  and  have  invariably  ex- 
pressed their  disapprobation  of  it*    We  are  now  called 
upon  for  the  first  time  to  say  whether  we  shall  consent 
that  that  shall  be  recognised  as  the  practice  of  the 
Court.    I  cannot  for  one  say  that  I  will  recognise  it, 
unless  I  am  bound  down  so  to  do  by  the  express  worda 
of  the  act  4  &  5  Jxn.  But  I  think  that  the  Court  are  not 
prevented  by  that  act  from  giving  that  judgment  which 
is  consistent  with  the  substantial  justice  of  the  case. 
We  are  to  give  such  relief  to  the  party  as  is  agreeable 
to  justice  and  reason ;  and  I  think  that  we  are  not  called 
upon  to  put  a  narrow  construction  upon  these  words, 
but,  on  the  contrary,  I  think  we  are  bound  to  put  the 
largest  construction  that  the  words  aie  capable  of  i^ 
ceiving,  for  the  purpose  of  advancing  that  justice  which  ^ 
the  legislature  had  in  view.     Putting  that  sort  of  con- 
struction upon  them,  i  conceive  we  are  entitled  to 
consider  whether,  under  the  circumstances  of  the  parti- 
cular case,  it  was  fit  that  three  actions  should  have  been 
brought,  if  only  one  was  sufficient.    If  it  was  fit  that 
three  should  have  been  brought,  then  I  think  we  could 
not  consistenly  with  justice  and  reason  stay  the  pro- 
ceedings in  any  one  until  the  costs  of  all  three  had  been 
>  paid.    But  as  it  does  not  appear  to  us  to  have  been  ne« 
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oees&iy  that  three  should  have  been  brought,  but  Lhat,  16 IQ. 
OD  the  contrary,  ample  jurtice  could  have  been  obtained  ^~ 
by  bringing  one,  I  think  we  are  called  upon  by  the  ywut 
words  of  this  act  to  relieve  the  parties  upon  payment 
of  such  costs  only  as,  under  the  circumstances  of  the 
case,  it  was  necessary  for  the  plaintiff  to  incur.  It  oc- 
cors  to  me  that  there  is  but  one  case  in  which  it  could 
be  necessary  to  bring  more  than  one  action,  and  that  i9 
wbere  one  of  the  parties  is  gone  out  of  the  kingdom. 
But  that  is  not  the  case  here,  for  it  appears,  upon  the 
affidavits  that  two  of  the  writs  were  served  in  one  day, 
and  the  other  served  on  the  following  day.  Under 
these  circumstances  it  could  not  be  necessary  that  three 
actions  should  be  brought.  The  plaintiff  could  have 
obtained  ample  justice  in  one  action,  and  be  would 
Imve  had  the  same  security  for  his  debt  by  one  as  by 
three  actions.  What  reason  can  the  ingenuity  of  any 
man  suggest  for  bringing  more  than  one  action  i  The 
only  leason  that  can  be  si^gested  is  that  of  giving  the 
attorney  an  opportunity  of  putting  more  costs  into,hi3 
pocket  than  he  could  by  bringing  one,  without  in  the 
smallest  degree  benefiting  his  client,  but  on  the  con- 
trary, placing  him  in  a  situation  in  which  he  nuty  be 
called  upon  to  pay  hi^.owa  costs  in  some  of  the  ao 
tions.  It  has  always  occurred  to  me  that  there  is  no 
practice  more  absurd  and  injurious  than  this  has  been ; 
and  it  appears  to  .me  that  the  Court  is  csalled  upon 
to  prevent  its  continuance  as  far  a^  in  it  lies.  I  am  of 
opinion  therefore  that  the  proceedings  in  this  case  must 
be  stayed  upon  payment  of  the  costs  of  one  action. 

Rule  absolute. 

The  King  against  The  Sheriffs  of  Mipdlesex,      J^'^'fS 
m  a  Cause  o/' Brown  against  Wetherell. 

TtTEREWETHKR  on  a  former  day  applied  for  a  Affid«titforiet- 
rule  to  set  aside  -the  proceedings  on  an  attaeh**  ^SSrsttKhnrat 

2A2 
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1819-  ment  regularly  obtained  against  the  sherifFy  on  payment 

— "~  of  costs,  upon  an  afRdavit  which  stated  that  the  appli« 

agamtt  catiou  was  made  on  behalf  of  the  bail,  for  their  indem-' 

or's^DDLESEx.  ^"^y>  *^"^  without  any  collusion  with  the  original  de- 

agaiDst  the  she-     feudaUt. 
riff  must  in  terms 
comply  witli  the 

role  o**  JW'>'«-  JE,  Lawes  now  shewed  cause,  and  contended  that 

Temif  59  Uto.  3>  •  i        i* 

AnaffidaTitou  the  affidavit  was  not  a  full  compliance  with  the  rule  of 

letting  aside  at-  Court  of  last  Michaelmas  Term,  inasmuch  as  it  did  not 

S?il^titctlra*t  ^^^^  ^^^^  ^^^  application  was  made  on  the  part  of  the 

the  application  bail,  and  for  their  on/y  indemnit3',  nor  did  it  state  that 

waji  made  for  the  ^       ^  "^ 

only  indemnity     it  was  made  at  their  expense. 

of  the  bail,  and 
at  their  expence, 

SITtti^  wm'  Mermether  in  support  of  the  rule  contended  that 

given  to  obtain  a  (he  affidavit  on  which  he  moved  was  a  sufficient  com- 

proper  affida- 

Tit.  (a)  pliance  with  the  rule  of  Michaelmas  Term  last,  in  hav- 

ing stated  that  the  application  was  made  by  the  bail 
for  their  indemnity,  and  without  collusion  with  the 
original  defendant.  It  was  not  necessary  to  state  that 
it  was  made  at  their  expense,  because  if  it  was  not,  that 
would  be  in  collusion  with  the  defendant,  and  would  be 
at  variance  with  the  statement  in  the  latter  part  of  the 
affidavit.  The  affidavit  was  positive  that  the  application 
was  made  for  the  indemnity  of  the  bail,  and  that  was 
sufficient. 

Abbott  C.  J.    The  affidavit  does  not  state  that 
the  application  is  made  for  **  their  oii/y  indemnity,*' 

(a)  The  rule  is  in  the  following  words : — ^Regula  Geoeralis.  It  is  ordered, 
that  from  and  after  the  last  day  of  this  present  Term,  no  rule  shall  be  drawn 
np  for  setting  aside  an  attachment  regularly  obtained  against  a  sheriff,  for  not 
bringing  in  the  body,  or  for  staying  proceedings  regularly  commenced  on  the 
assignment  of  any  bail  bond,  unless  the  application  for  such  rule  shall  (ifonde 
on  the  part  of  the  origmal  defendant)  be  grounded  upon  an  affidavit  of  merits, 
or  (if  made  on  the  part  of  the  sherifT,  or  bail>  or  any  officer  of  the  sheriff]  be 
grounded  upon  an  affidavit,  shewing  that  such  applicatioB  is  really  and  truly 
made  on  the  part  of  the  sheriff  or  bail ,  or  officer  of  the  sheriff  (as  the  case  may 
be)  «t  his  or  their  uwn  expence,  and  for  his  or  their  *<  only  *  indemnity,  tad 
without  coilu9ioii  with  tlte  origiml  dcfeinUiQt.    By  thef  Court. 
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and  the  word  *^  only"'  is  an  important  word  in  the  rule,        18 19. 
nor  do  you  say  that  it  is  at  their  own  expense.  «      ~ 

againtt 

Merewether  suggested  that  his  client  was  in  a  con-   of  Midolbssx. 
dition  to  swear  an  affidavit  in  literal  compliance  with 
the  rule,  and  therefore  prayed  the  indulgence  of  the 
Court  to  be  allowed  to  amend  the  affidavit. 

Abbott  C.  J.  My  learned  brothers  are  of  opinion 
that  the  rule  ought  to  be  enlarged  until  to-morrow,  to 
give  time  for  the  production  of  a  supplemental  affidavit; 
but  I  confess  I  should  have  been  disposed  not  to  grant 
the  indulgence,  because  the  party  has  not  thought 
proper  in  the  first  instance  to  comply  with  the  terms  of 
the  rule,  and  because  if  we  granted  any  indulgence  in 
this  case,  we  should  be  invited  over  and  over  again  to 
do  the  same  thing  in  other  cases.  The  rule,  however, 
must  be  enlarged  until  to-morrow,  in  order  that  a  sup- 
plemental affidavit  be  produced. 

0\i  a  subsequent  day  Merewether  produced  another 
affidavit,  and  the  Rule  was  made  absolute  in  the  terms 
prayed. 


Stevenson  against  Castle.  r««j«y. 

May  18tb. 


"O 
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LA1V.es  on  a  former  day  obtamed  a  rule  to  shew  A  writ  of  ca.  «a. 

,,«,  111  -ij-i  J  vary  ing  from  tbc 

cause  why  the  defendant  should  not  be  discharged  judgment  hi  the 

out  of  custody,  and  the  capias  ad  satisfaciendum^  on  JJJ^^^^d- 

which  he  was  imprisoned,  should  not  be  set  aside  for  cd on  shewing 

*■  '  cause  against  a 

irregularity,  with  costs,  on  the  ground  that  the  judg-  mie  for  setting 

ment  as  recited  in  the  ca.  sa,  was  for  38/.  (which  was  nient  of  costs. 

in  fact  the  amount  of  the  debt)  when  the  judgment  ^,^^^^tc^l^ 
signed  on  a  warrant  of  attorney  was  for  80/. 

Puller  now  shewed  cause,  and  contended  that  the 


CAtfTLS* 
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Court  would  Amend  the  writ  on  tbe  aatfaoritj  of  the 
case  of  Nfwnkam  ▼•  Law*  (a) 

HoLROYD  J.  adverted  to  a  case  where  a  similar 
UDendmetit  bad  been  allowed  when  the  defendant  was 
in  execution  after  a  writ  of  ecror  brongbt ;  and 

The  Court  discharged  the  rule  on  payment  of  costs 


(•)  $T.Ri.577.  IntlMitOBaByQBeoftwopbiotiifcdtedlMfimwteriocii- 
tor  J  judgment,  bat  the  suit  went  ou  to  execution  in  the  name  of  both ;  after 
which,  and  after  a  motion  to  set  aside  proceedings  for  this  irregularity,  the 
CoQft  penaitleddie  phAitlff  to  eater  aaaggesUn  ott  tbefoH  ol  thodmch  of  ll» 
«tbcff  helbre  intoiocstory  jndgmeot,  and  to  amend  the  co.  so.  without  )njiQg 
costs.  So  the  Court  has  in  f<Miner  cases  allowed  the  sum  in  a  capita  ad  mxti^a- 
eieadum  to  be  amended  md  made  to  accord  wiA  the  jodgmeat.  Mamfi 
▼.Ledbe,  8T.  R<  416>  note  (a)^  So  where  a  jodyaeDt  was  affinned  ui  the  Sir 
chequer  Chamber  with  costs  in  error,  and  both  defendants  were  taken  under 
a  writ  of  execution  for  the  whole  sum,  including  the  costs  of  tiie  writ  of  error, 
when  the  writ  was  only  brought  by  one  defendant,  the  Court  pcrmiCled  ttie 
phuntiff  to  amend  his  writ  of  execution  as  to  the  defendant  who  did  not  jc«n 
in  the  writ  of  error,  by  altering  it  to  the  original  sum  recovered ;  and  Lord 
Kenyan  said,  the  justice  of  the  case  requires  that  we  should  permit  the  plain- 
tiff to  amend ;  if  the  defendant  bad  indeed  sufliend  by  tbe  eiceaa  of  the  exe- 
cution, that  might  vary  the  case,  but  here  he  has  sustained  no  damage.  In  Lorocfte 
▼.  WaArough  and  another,  S  T.  A.  739,  it  was  held,  that  a  testatum  capias  ad 
aatitfaeiendam  might  be  amended  and  made  conformiible  to  tbe  judgment  in 
the  dcsciiptioB  of  the  cense  of  action,  and  tliat  an  oriiginai  co.  is.  miglK  be 
sued  out  to  warrant  such  testatum.  Sfcaio  t.  Maxvoell,  6  T*R.  450.  So  a  ca. 
ta.  may  be  amended  in  the  name  of  the  plaintiff,  Macht  ▼.  Smith,  4  Totiiif.  3f9 ; 
or  in  the  name  of  defendant,  i  T.K  738, 9.  And  a  co.  so.  returnable  in  the 
wrong  Court  may  be  amended,  2  Bla,  Rep,  836 ;  and  a  oa.  sa.  in  tbe  Common 
Fleas  returnable  before  **  nsi"  instead  of  '*  before  the  king's  justices  at  Wett^ 
mimter,**  may  be  amended  on  shewing  cause  against  a  rule  for  setting  aside  the 
execution,  SimmY,  Gumey,  1  Marsh.  237.  And  in  Tidd,  6  ed.  1036, 1065, 
it  is  laid  down^that  if  thcca.  ta»  be  informal,  it  may  be  amended  iu  like  man- 
ner as  a  tdrefacka.  In  C.  P.,  where  the  plaiotifT  did  not  pray  leave  to  amend 
till  time  of  shewing  cause  against  a  rule  for  setting  aside  proceedings,  the 
Court  obI%ed  him  to  pay  tbe  costs  of  that  application,  because  he  ought  to 
have  applied  to  amend  in  the  first  instance,  as  soon  as  the  service  of  the  rule 
nin  apprized  him  of  his  mistake.  4  Taunt.  33S.  1  Manh,  iS7,  But  where 
a  ca.  ta.  was  indorsed  to  levy  the  penalty  in  a  warrant  of  attorney  for  secur- 
ing the  pAymeat  of  an  annui^,  the  defeasance  of  which  only  authorised  an 
execution,  for  the  arrears^  the  Court,  upon  a  motion  to  set  aside  the  execu- 
tion, made  the  rule  absolute,  and  would  not  refer  it  to  the  Master  to  ascertain 
what  was  due,  and  detain  the  defendant  for  that  sum.  Tiliif  v.  Best,  16  IVoT, 
163.  But  in  general,  when  a  writ  of  execution  has  been  taken  out  for  too 
large  a  sam,  the  Court  will  only  quash  it  as  to  the  excess.  King  v.  Hanium, 
16  East,  615. 


IN  THE  PiFTY-NiNTH  Ybar  OP  GEORGE  III.  351 

by  tbe  pkintiff^  the  defendant  undertaking  to  bring  no^        ]%19; 

action ;  and  gave  leave  to  amend  the  execution^  though         " 

no  previous  motion  for  that  purpose  had  been  made.  agaimt 

Castix. 


JeFFRY's  Bail.  Wednaday, 

May  19th. 

"D  AIL  by  affidavit.     The  defendant  in  giving  notice   Where  in  bail 

of  the  justification  of  bail  to  the  agent  in  town   DamcsofrhVbaa 
omitted  to  mention  the  names  of  the  bail,  which  con-  Ti^'^  omitted  in 

'  the  notice  of 

sequently  could  only  have  been  ascertained  by  having  justification, 

recourse  to  the  bail-piece  at  the  Judge's  chambers,  and  lect^iieMbf- 

thereby  give  the  agent  in  town  additional  trouble  in  ^J  Ihl^c^rt"" 

inquiring  after  the  bail  and  ascertaining  their  suffi-  ga^ctwodaja' 

,  ^  ^  time  to  scire 

ciency.  fresh  notice, 

there  being  no 
suggestion  that 

jF.  Po/faci  applied  for  two  days  time  to  eive  the  tt;e  omission  was 

.      ^  r      1  •  .    .  V  X    foftlic  purpose 

agent  m  town  a  iresh  notice,  containing  the  names  and   of  delay,  {a) 


(a)  See  Taylor   v.   Halliburton,  Mich.  Term  1814,  Nov.  22. — Lawes  V.  Tbe  christiatl 

moTcd  to  justify  bail.    It  appeared  that  tlie  Christian  names  of  the  bail  were  nancs  of  the  bail 

inaeited  in  the  notice  of  \m\  being  put  in.  but  omitted  in  the  notice  of  justifi-  1°"!*  ^  'J*^? 

,,f,.        ..  .  .,,;,  ui  thenoticeof 

catioB  \  and  it  was  contended  that  this  omueion  was  immaterial.     But  Ia  justification  as 

"BUmc  J.  said,  it  was  always  usual  to  insert  the  Chrbtian  names  of  the  boil  in  well  as  in  the 

the  notice  of  juslificatlon  as  well  as  the  notice  of  bail  being  put  in,  and  there-  n«>^cc  of  their 

fore  held  it  insufficient    There  does  not  appear  in  print  to  have  been  any        ^°^  ^^  '^* 

prior  determination  upon  this  point  in  the  King's  Bench.    In  the  Common 

Fleas,  where  bail  are  regularly  put  in  and  excepte<j  to,  the  defendant  need 

not  d<fscribe  them  by  their  addiAcmi  in  the  notice  of  justification.    England  v. 

Kerwan,  1  Bet.  &c  Pul,  335 ;  1  Tidd,  260,  279.    So  it  seems  in  K.  B.  the  The  notice  of 

notice  of  justification  ought  to  contain  the  addition  of  the  bail.    Anon.  Hilary  jU!>tification 

T.  1815.  Saturday,  Feb,  4lh.      Atuirewt  opposed  the  justification  of  bail,  ?"8ht  to  contain 

J   1^      .         .       i.  .     .^     .       .. ,  .      .  .  'the  addition  of 

on  the  ground  that  tbe  notice  of  justification  did  not  contain  the  trade  or  bu-  ^i^^  y^  ^^^  ^jq^^ 

uness,  or  degree  of  tbe  bail,  but  only  stated  their  places  of  abode. — Bay  ley  J.  will  be  granted 
Sttffident  uodce  was  given  to  enable  the  plaintiff  to  fiod  them  out.    The  ob-  for  the  purpose 
jection  is  critical,  and  time  onght  to  he  given  if  the  bail  are  now  rejected.    It  ^^^^"^^  ^^^ 
if  nnrcaiODable  to  make  them  come  up  again.— Whereupon  the  plaintiff  con- 
sented to  waive  the  objeetion.— But  the  Court  will  allow  time  to  amend  where  The  Court  will 
there  is  a  wrong  Christian  name  in  the  notice  of  justification  of  bail.     Anon.  aHo^'  time  to 
mT.1813.  amend  and  jus- 

tify  where  there 

Comyn  moved  to  justify  one  of  the  boil,  the  other  being  described  m  the  \^  ^^  wrong  chris- 

notice  of  justification  by  the  chrisdan  name  of  Thamat  instead  of  John.^-Dxt  tian  name  in  the 

Court  allowed  one  to  justify,  and  gave  thue  for  the  name  to  be  altered,  and  ^^^^  ^  justifi- 

.,  u  M  J    •    *2*L.   -.     r-j_     J  cation  of  bail, 

the  same  bail  to  jusnfy.  at  a  fotare  day. 
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1819*        residences  of  the  bail,  suggesting  that  the  omission  in 
.     ~"^        the  first  notice  bad  arisen  from  a  clericitl  mistake. 

HoLROYD  J.  said  that  if  there  was  any  reason  satis- 
factorily made  out  to  the  Court  for  believing  that  this 
omission  was  designed  for  the  purpose  of  delay  and 
gaining  time^  he  should  not  grant  the  indulgence;  but 
as  nothing  of  that  kind  was  suggested,  he  should  not 
refuse  the  application.    Two  days  time  were  given. 


]g^.         The  King  on  the  pros,  of  Mills  against 

Brick. 


f^ir**^*hi«  T^^^  ^^  ^^  indictment  against  the  defendant  for 
case  in  penen,  perjury,  alleged  to  have  been  committed  by  him  in 

exaidned  M  a  giving  evidence  on  the  trial  of  a  civil  action.    At  the 

^rt^thL'ST  ^™^  ^^^^^  Abbott,  C.  J,  on  Saturday  the  15th  instant, 

dictmeot,  hu  no  at  Guildfiall,  a  verdict  was  found  for  the  defendant. 

ngbt  to  addreu 

tte  jury  in  the 

fame  manner  as  T'k^.  ^«^^^^.  *.  5  <•  < 

coonaeL  (a)  ^  "®  prosccutor  m  person  now  moved  for  a  rule  to 

^^"''^SbiT  ^^^^  ^^^^  ^^y  ^^^  verdict  of  acquittal  should  not  be 
criminal  case»  Set  aside,  and  a  new  trial  granted,  on  the  ground  that 
fendantha^beeii  ^^^  learned  Judge  had  refused  to  allow  him  to  address 
acqmttcd.(6)       j^g  j^^y  in  stating  the  case  for  the  prosecution,  he 

having  declared  that  he  intended  to  be  examined  as  a 

witness. 

Abbott  C.J.     It  is  no  ground  for  a  new  trial  that 


(a)  Sec  the  practice  stated,  1  ChiUy'a  Crim.  Law,  555 ;  but  the  prisoner 
raaj  address  the  jury,  ibid.  693,  and  authorities  there  cited. 

(b)  Same  point  on  an  indictment  for  not  repairing  a  road.  The  King  t.  Mmm, 
4  M.  1^8,337;  Rex  v.  Inhabitants  of  ChigweU,  1  Barn,  &  Aid,  67;  Rex  v. 
Inhabitants  of  Wandtwarth,  IB.  6c  Aid. 63.  Yet  the  Court  under  very  spc 
ctal  circumstances  in  those  cases,  suspended  the  entry  of  judgment  after  a  ver- 
dict for  the  defendant,  so  as  to  enable  the  parties  to  have  the  questbn  recon- 
sidered on  another  indictment,  without  the  prejudice  of  the  former  judgment. 
SecalsoRerT.  Bq^iiett,6JEart,315;  2  5«ftA,407;  4 Bla,  Cam.  36i ;  Cwp. 
37;  2BMrr.664;  67.11.^8;  lCm^tCrm,Law,6S?. 
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a  prosecutor^  examined  as  a  witness  on  the  trial  of  an  ISIQ. 
indictment^  has  not  been  permitted  to  address  the  jury  xh,  Ki»a' 
by  way  of  making  a  statement  of  his  case.  It  is  suf-  agtina 
ficient  that  he  is  allowed  to  give  his  evidence  on  oath. 
Counsel  have  a  privilege  in  this  respect,  from  tlieir  edu- 
cation^ habits  of  business,  and  that  sound  discretion 
which  they  may  be  supposed  to  exercise,  in  not  stating 
any  thing  which  it  would  be  unfit  for  the  jury  to  hear. 
They  also  stand  in  a  different  situation  from  a  prose- 
cutor conducting  his  case  in  person,  because  they  are  to 
a  certain  degree  under  the  check  and  control  of  the 
Courts  and  are  tied  down  by  rules  to  which  probably 
another  person  would  not  be  subjected.  It  is  quite 
clear  that  a  prosecutor,  being  to  be  examined  as  a  wit- 
ness, has  no  right  to  address  the  jury,  or  make  any 
statement  but  upon  oath. 

B^YLEY  J.  A  criminal  prosecution,  carried  on  in 
the  name  of  the  King,  is  for  the  interests  of  the  public, 
and  not  for  the  gratification  of  the  private  objects  of 
individuals,  and  therefore  a  prosecutor  who  proposes  to 
offer  himself  as  a  witness  is  only  to  be  examined  upon 
oath^  and  has  no  right  to  address  the  jury  in  the  same 
manner  as  counsel.  I  remember  an  instance  in  which 
the  late  Chief  Justice  of  this  Court  suffered  a  person 
who  conducted  a  prosecution  without  counsel  to  address 
the  jury.  The  subject  was  afterwards  mentioned  to 
him,  and  he  was  convinced  that  no  person  but  counsel 
bad  that  right. 

HoLROYD  J.  There  is  no  doubt  that  a  prosecutor 
has  no  right  to  address  the  jury,  and  also  to  be  examined 
as  a  witness.  The  prosecutor  here  appears  to  have  been 
examined  as  a  witness,  and  he  ought  not  to  be  suffered 
to  address  the  jury. 

Best  J.    It  would  be  extremely  improper  to  allow 
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Tas  Kiira 


BincR. 


the  same  person  who  was  to  give  evidence  as  a  witness^ 
to*  deliver  a  speech  to  the  jury,  pregnaot,  perhaps^  with, 
matter  which  ought  not  to  be  scaled. 

Abbott  C.  J.  The  prosecutor  has  now  the  opi- 
aion  of  all  the  Judges  of  this  Court  upon  tlus  subject, 
and  I  was  desirous  that  he  should  have  that  opinion  foi 
the  sake  of  the  public.  But  there  is  another  decisife 
objection  to  this  motion,  which  I  did  not  chuse  to  men- 
tion in  the  first  instance,  viz.  that  no  new  trial  can  be 
granted  after  a  defendcmt  has  been  acquitted,  unless,  on 
the  ground  of  a  misdirection  of  tbe  Judge. 

Rule 


Tkunday, 
Uatf  90th. 


May 


lu  bail  by  affi- 
davit, where 
time  was  given 
to  answer  affida- 
vit on  the  part 
of  the  plaintiff, 
that  bail  was 
prisoner  for 
debt;  Held  that 
defendant  could 
not  give  notice 
of  and  justify 
fresh  biaii  before 
affidavit  wes  an- 
swered, (a) 


Leave  granted 
tu  defendant  to 
put  in  fresh  bail 
when  plaintiff 
had  been  allow- 
ed to  inquire  into 
the  sufficiency  of 
the  former. 


Green  against  Habtley. 

T>  AIL  by  affidavit. — On  a  former  day  the  justification 
of  bail  \ias  opposed  on  the  ground  that  one  of  the 
bail,  at  the  time  the  notice  was  given  of  his  justifica- 
tion, was  in  execution  in  York  Castle  for  1200/.  De- 
fendant's attorney  obtained  time  to  answer  the  affidavit 
of  opposition,  but  instead  of  doing  so,  he  gave  notice  of 
another  bail,  in  lieu  of  the  person  confined  in  York 
Castle ;  and 

Best  J.  said  that  this  was  irregular;  that  he  could 
not  permit  the  substituted  bail  to  justify.  For  the  de- 
fendant's agent  had  no  right  to  give  notice  of  fresh 
bail,  until  he  had  answered  the  affidavit  of  opposition 
to  the  former  bail. 

(a)  Vide  Jnon,  Mich.  T.  1818.  Monday^  ^ov.  16.— Bail  having  answered 
doubtfully  to  some  questions  put  to  them  on  their  justification  on  a  former 
day,  time  l»d  been  granted,  on  tlie  application  of  the  plaintiff,  to  inquire  into 
the  facts,  on  which  they  Iiad  given  evasive  answers.  On  the  part  of  tlie  de- 
fendant it  was  now  moved,  that  added  bail  might  justify,  whereupon  CAictj^ 
objected  that  time  was  only  allowed  to  the  plaintiff  to  inquire  into  the  facts 
sworn  to  on  the  former  day.  But  Bayley  J.  said,  that  the  defendant  ought 
upon  the  plaintiff's  applying  for  time  to  inquire,  to  be  at  liberty  to  put  m 
unother  bail. 
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Anonymous.  Jhinday, 

May  f  Otb. 

yfNDREJVS  move*  for  a  rule  to  shew  cause  why  the  ininactimwjjKm 

.^M,      1   .     .«•    i_      1,  ,  ,,,  .     ,  a  bill  of  exchange 

pmintm  shouid  not  be  at  hbepty  to  sign  judgment  with  themouey 

in  this  case  under  the  following  ciixnitnstances.    The  ^kikde^Tist. 

declaration  was  upon  a  bill  of  exchange  against  the  de*-  ^m'T'^a'  ♦ 

fendant  as  acceptor^  and  there  were  the  usual  money  count,  that  tiie 

counts.    The  defendant  pleaded  firsts  the  general  issu^  hands  of  a  third 

non  assumpsit,  and  for  further  plea  to  the  first  count,  §5r°"to  'he 

that  the  bill  of  exchange  had  been  indorsed  over  by  the  ot*>cr  counts, 

that  an  acooont 

plaintiff  to  a  third  person  to  whom  the  defendant  was  had  been  stated, 
liable ;  and  to  the  other  counts  he  pleaded  that  there  ^,  ^^  ^^ 
had  been  an  account  stated  between  him  and  the  plain-  inresp«:tofan 

A  oatrtandmg  biU ; 

tiff,  and  that  the  sum  of  money  claimed  to  be  due  was  Held,  that  Court 
in  respect  of  a  bill  of  exchange  which  the  plaintiff  had  leave  to  pfoin- 
indorsed  to  one  George  Green,  to  whom  the  defendant  ^^^3^'^,'!^,^ 
was  alone  liable.     These  pleas,  he  contended,  were  of  of  a  plea,  (a) 
such  a  nature  as  to  entitle  the  plaintiff  to  sign  judg- 

(a)  la  Jhnmm  v.  Smithm,  4  TtnuU.  666,  the  Court  of  C  P.  refaaed  to 
quash  a  plea  in  abatement,  because  it  was  insensible,  sajing  that  they  would 
not  try  the  validity  of  a  demurrer  oh  motion.  That  it  had  befen  held,  that 
when  a  plea  was  quite  aaasense,  the  plaintiC  might  sign  judgment,  but  it  was 
at  hb  own  peril.  See  also  Gray  v.  I^dn^,  5  Bm.  &  Pui.  398 ;  Samudt  v. 
Dmme,  STauah  366.  But  where  it  is  doubtful  whether  the  plea  can  be 
treated  as  a  nnUky,  k  is  the  safest  course  not  to  sign  judgment,  but  to  demur, 
or  more  the  Court  to  set  the  plea  aside.  HarrfaU  v.  Matthewman,  3  M.ifS. 
154, 5.  Dakmi$  v.  Hea<i,  7  East  .183,  4.  Mickey  v.  Burt,  7  Taunt,  i8»  9. 
jMes  T«  Herbert,  7  Taunt.  421.  BMckgrv,  Hawnay,^T.IL^94,.  3W,6ed. 
590-*468»  9.  In  ThtUumen  t.  Smith,  5T,R,  152.  it  wa^  held,  that  where  a 
defendant  who  waa  under  an  order  to  plead  issuably,  delivered  a  plea  which, 
though  informal,  went  to  the  snbstanoe  of  the  action,  the  plaintiff  could  not 
sign  judgment  as  for  want  of  a  plea;  and  the  Court  said,  that  if  the  plea 
could  not  be  supported,  the  plaintiff  should  have  demurred  instead  of  signing 
judgmest.  Where  indeed  a  plea  has  on  the  fece  of  it  appeared  to  be  pleaded 
fer  the  purpose  of  delay,  the  Court  has  in  some  cases  gone  the  length  of 
saying,  that  the  plaintiff  might  treat  it  as  a  nullity.  But  this  plea  is  not  of 
that  kind,  for  it  goes  to  the  substance  of  the  complaint,  though  whether  it  be 
a  formal  and  good  plea  it  u  not  netessary  to  consider;  if  it  be  bad,  the 
plaintiff  mast  demnr,  and  a  rule  absolute  was  granted  for  setting  aside  the 
judgment  which  had  been  signed  for  want  of  a  plea. 
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J  8 19.        metit,  because  they  were  obviously  for  the  purpose  of 
delay. 

Anqnymovs.  "^ 

HoLROYD  J.  said,  he  could  not  see  upon  what 
ground  the  plaintiff  could  sign  judgment  as  for  want  of 
a  plea.  The  plaintiff,  if  he  thought  fit,  might  demur  to 
ihe  pleas,  but  it  could  not  be  said  that  these  were  nul* 
lities,  nor  did  they  lead  to  different  trials.  If  they  were 
to  be  considered  as  nullities,  the  plaintiff  might  sign 
judgment,  but  it  must  be  at  bi$  own  peril. 

Rule  refused. 


Maf^uu  Thompson's  Bail. 

Where  twodaj^e*  OAIL  not  attending  to  justify  on  the  fourth  day,  two 

giyeo/if  bail  are  days  further  time  was  given  to  justify  other  bail, 

theiast  of  the"  ^^  ^^e  sccond  day,  no  bail  having  justified,  the  plaintiff 

two  days,  an  at-  ijjoved  for  an  attachment  ascainst  the  sheriff,  which 

tachment  may  o  ' 

iMoconthat  Reader  moved  to  set  aside,  on  the  ground  that  the  de- 
fendant had  the  whole  of  the  second  day  to  render,  and 
that  therefore  the  attachment  ought  not  to  have  been 
moved  for  till  the  next  day,  according  to  the  case  of 
the  King  against  the  Sheriff'  of  Essex,  (ft)     But 


day.  (o) 


(a)  By  rule  Mich,  32  Geo.  3.  it  is  ordered,  that  in  future  all  writs  shall  be 

returned  by  the  sheriff  on  the  day  on  which  the  rule  for  retumuig  the  same 

shall  expire,  and  in  default  thereof  the  phiinttff  shall  be  at  liberty  to  move 

fur  an  attachment  on  the  next  day,  4  T.  R.  496. ;  but  if  the  rule  expire  oa 

the  last  day  of  Term,  the  plaintiff  may  move  for  an  attachment  at  the  rising 

of  the  Court  on  that  da}-.     The  King  v.  Sftergf  of  Surry  in  a  cause  Mtrtm 

When  rule  to         "v-  Hobbf,  Mich.  T.  50  Geo.  3.     In  a  country  cause,  a  rule  to  bring  in  the 

bring  in  the  body    body  was  given  on  the  15th  of  June.    The  Term  expired  on  the  21st,  and 

expires  on  the        ^  ^^iiit  day,  at  the  rising  of  the  Court,  an  attachment  was  moved  for.  BoUand 

an  attachment  '    moved  to  set  it  aside  for  irregularity,  on  the  ground  that  the  rule  was  a  six- 

against  the  she-      dny  rule  and  the  sheritf  had  the  whole  of  the  day  to  bring  in  the  body,  so 

riff  may  be  that  it  could  not  be  moved  for  on  that  day.     Rex  v.  the  Sheriff  of  Berkshire, 

moved  for  at  the     ^  ^^^  ggg     'J^^^  Attorttev  General  and  dmtyn  shewed  cause;  and  prr  Cm- 

Court  on  that         '"^'"  ^"^^  ^^^  setting  aside  the  attaclimcnt  discharged.     11  Kast,  591.  Tidd, 

day.  6  ed.  S98. 

(6)  Cited  7  T.  R.  5S8.    And  see  tiie  King  v.  the  Sheriff  oi  Middkta, 
3  f,  R,  i€^     TidJ,  6tli  ed.  303. 
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Per  Cur.    The  Court  gave  time  to  justify,  not  to  1819« 

lender ;  and  as  bail  were  not  justified  within  the  time  xhom"  "s 

given,  the  plaintiff  ought  to  be  in  the  same  situation  as  Bail. 
if  the  bail  had  not  regularly  justified  on  the  fourth  day. 
Rule  for  setting  aside  the  attachment  discharged. 


The  King  against  The  Sheriffs  of  London,  in       Friday, 
a  Came  of  Duval  against  Henderson.  "^ 

/^OMYN  shewed  cause  against  a  rule  obtained  by  Attacbment  a- 

Chitty  on  a  former  day,  for  setting  aside  an  attach-  riffUnotto'ttand 
ment  against  the  sheriff  on  payment  of  costs,  and  in-  ^^  "^^^hat* 

plaintiff  has  lost  a  trial,  unless  it  appear  that  he  has  lost  such  a  trial  as  would  have  entitled 
mni  to  jodgmeut  of  the  same  Tern.  Action  by  original,  differs  from  action  by  bill  as  to 
tine  of  obtaining  judgment,  the  jury  process  in  the  former  being  ratnmable  od  a  general 
return  day ;  and  therefore  though  the  plaintiff  in  an  action  by  original  ought  have  tried  hb 
cause  at  the  Uat  sitting  in  this  Term,  yet  as  judgment  could  not  be  obtained  until  next  Term, 
he  had  not  lost  a  trial  wilhin  the  true  import  of  that  term,  (a)  ^ 

■  ■  ...      I         ■  I  I    ■  ■  • 

(a)  Vide  PkUlipt  v.  WhUekead, znte  370 ;  and  as  to  meaning  of  the  term  trial, 
see  Graven  yr.WiUiamt,  4  T.  R.  352.  (a)  and  note  to  that  case.  See  also  Rex 
Y.  Sheriff  of  Sumex,  ma  cause  of &ioir ▼.  Heather,  Mich,  T.  54 Geo,  S,  Motion 
to  stay  proceedings  on  an  attachment  on  payment  of  costs :  The  action  was 
by  original,  and  the  writ  was  returnable  on  the  first  day  of  Term.  The  sheriff 
on  that  day  was  ruled  to  return  the  writ,  and  on  the  Idth  served  with  the  rule 
to  bring  in  the  body.  JNo  bail  was  put  in  until  the  ttd,  nor  perfected  until 
the  f5t\t.  Etpinaaae  objected  that  the  attachment  ought  to  stand  as  a  secu- 
rity to  the  plaintiff  for  the  sum  recovered.  He  contended  that  a  trial  had 
been  lost,  inasmuch  as  if  bail  had  been  put  in  within  the  four  days  after  the 
return,  the  plaintiff  could  have  tried  the  cause  within  the  Term. 

Bayley  J.  asked  how  far  the  defendant  lived  from  hftuUm;  and  being  an- 
swered, at  Worthing,  the  Court  directed  that  tJie  attachment  should  not  re- 
main as  a  security,  as  no  trial  had  in  fact  been  lost.  The  defendant  was  not 
bound  to  perfact  his  bail  within  the  four  da^s,  and  had  four  days  after  tlie  ex- 
ception, and  living  more  than  40  miles  from  London,  was  entitled  to  14  days 
notice  of  trial,  and  therefore  no  trial  having  been  lost,  the  attachment  ought 
not  to  remain  as  a  security.  Rule  granted  for  staying  proceedings  on  pay- 
meiXt  of  costs,  and  the  attachment  not  to  stand  as  a  security.  See  also  Adam* 
T.  Thompton,  Nov.  9,  Mich.  45  Geo.  3.  Wigley  mored  to  stay  proceedings  on 
the  bail-bond,  the  boil  having  justified.  He  observed,  that  the  writ  was  of 
last  Term,  and  therefore  of  course  no  trial  could  have  been  lost.  Egpinane, 
on  behalf  of  the  plaintiff,  insisted  that  the  proceedings  ought  only  tu  be 
stayed  on  the  terms  of  the  defendant's  accepting  a  declaration,  pleading  issu* 
ably,  and  taking  short  nodoe  of  trial  He  cited  Tidd'*  Practice,  293. 
The  0>art,  however,  gmutcd  the  rule;  and  the  Master  stated  that  the  plain- 
tiff was  not  entitled  to  any  such  terms,  and  could  only  insist  on  the  payment 
pf  costs. 
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lice  offender, 
but  before  affi- 
davit thertof,  is 
irregular.     Nor 
is  it  necessary 
to  make  an 
cmtry  of  the  com- 
tniUitur  in  the 
marshal's  l)ook. 
And  the  role 
for  the  attach- 
ment was  dis- 
charged with 
costs,  (a) 


the  same  day  the  defendant  was  rendered.  Notice  was 
given  to  the  plaintiffs  attorney  of  the  render,  but  no 
affidavit  was  made  of  the  service  of  such  notice  of  ren- 
der, as  required  by  the  rule  of  Court,  33  Geo.  3.  (a) 
This  he  contended  was  in  the  first  instance  a  sufficient 
ground  of  attachment  against  the  sheriff  for  not  bring- 
ing in  the  body. 

Abbott  C.  J.  It  is  not  necessary  to  make  an  affi- 
davit of  the  render  until  it  is  called  for,  and  then  it  is 
filed  in  the  office.  The  affidavit  is  only  necessary  in 
order  to  get  the  bail-piece  out  of  the  office. 

Baylby  J.  I  have  never  known  it  acted  upon  in 
practice.  I  have  known  of  the  entry  of  the  render  on 
the  file,  but  I  never  knew  that  the  affidavit  was  an  es- 
sential part  of  the  render. 


Abbott  C.  J.  The  affidavit  is  not  necessary  in 
order  to  make  the  render  complete,  so  as  to  discharge 
the  bail,  but  it  may  be  for  some  other  purposes. 

(a)  Rule,  Trin,  SS  Geo.  3.  5  T.  A.  S68.  Whereas  by  the  present  practice 
uf  this  Coart  the  boil  pat  in  for  the  defendant  in  any  action  cannot  render 
snch  defendant  after  a  rale  has  been  granted  against  the  sheriff  to  bring  in  the 
body  before  such  bail  have  justified  themselves  in  open  Court ;  It  is  ordered, 
that  from  and  after  the  last  day  of  thb  Term  bail  shall  and  may  be  at  liberty  to 
render  the  defendant,  notwithstanding  such  rule,  at  any  time  before  the  eipi> 
mtioa  thereof,  the  attorney  for  the  defendant  giving  notice  of  such  render  to 
the  plaintilTs  attorney  without  delay,  and  making  qjidavit  ihtrtof.  And  by  rale 
Trin.  1  Arm,  Reg,  S.  it  is  expressly  ordered,  that  where  any  defendant  in  any 
action  here  in  Court  depending  shall  be  rendered  into  the  custody  of  the  marshal 
of  this  Court  in  discharge  of  his  manncaptors,  the  attorney  for  sach  defend- 
ant shall  witliout  delay  give  notice  of  such  rendering  to  the  plaintiff's  attor- 
ney, and  thall  make  affidavit  thereof  before  the  bail  in  that  action  shall  be  filed 
or  discharged,  and  in  defanlt  thereof  such  rendering  shall  be  void.  Itdd^ 
6th  ed.  281. ;  and  see  the  form  of  affidavit,  Tidd's  Forms,  4th  ed.  1£5. 
Such  an  affidavit  is  not  necessary  in  C.  P.  Imp.  C.  P.  549.  Ttdd,  A  ed.  281. 
Tliere  is  no  rule  of  Court  requiring  an  entry  of  the  render  in  the  marshal's 
book ;  but  in  note  (a)  to  Role  Trin,  3  .inn,  it  is  said  to  be  usual  to  make  an 
entry  of  the  render  in  the  marshal's  bo(A  kept  in  the  King's  Beneli  OiBoe, 
Ttdd,  6  ed,  W«,  3. 
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Manning  then  submitted  as  his  second  point  in  ^p*         ISlQ. 
port  of  the  attachment,  that  there  had  been  no  entry  of 
the  committitur  of  the  defendant  made  in  the  marshal's         oMmt 
book  as  required  by  the  Rule  of  Court,  Trinity  :5  ^un ;   bp^MxDDw'K 
and  which  was  necessary,  because  until  theA  the  mar- 
shal would  not  be  liable  to  an  action  for  an  escape. 
Until  the  committitur  was  entered  in  the   marshal's 
book,  the  marshal  was  not  answerable  for  the  safe  cus- 
tody of  the  prisoner.    The  act  of  entering  the  commit^ 
titur  was  by  the  Rule  of  Court  referred  to,  directed  to 
be  done  by  the  defendant  or  his  attorney,  and  until  that 
Was  done  the  plaintiff  could  not  have  recourse  to  the 
marshal  in  the  event  of  an  escape* 

The  Court  then  called  upon  Jrchhold  to  an- 
swer this  objection.  He  contended  that  an  entry  of 
the  committitur  in  the  marshal's  book  was  not  neces- 
sary to  complete  the  render.  It  was  not  necessary  in 
order  to^  discharge  the  bail,  much  less  was  it  to  charge 
the  marshal.  Formerly,  entries  were  made  in  this  book 
of  the  render  of  defendants,  in  order  that  the  plaintiiF 
might  have  an  opportunity  of  seeing  whether  the  de- 
fendant was  rendered  before  he  took  any  further  pro- 
cieedings.  Afterwards  a  rule  of  Court  was  made  in 
Trinity y  1  Amiy  ordering  that  notice  of  render  should 
be  given  to  the  plaintiff's  attorney,  but  since  then  the 
entries  in  the  marshal's  book  were  merely  made  for  tbe 
convenience  of  the  marshal  himself,  in  order  that  he 
might  readily  see  what  persons  were  charged  in  cus- 
tody. Sir  James  Burrows^  in  the  case  of  Hutchins 
V.  Kendriek,  {a)  speaking  of  tbe  marshal's  book,  says, 
*'  That  it  is  a  book  of  no  authority,  and  only  meant  for 
the  marshal's  convenience,  that  he  may  readily  see  what 
persons  are  charged  in  custody ;  so  that  it  is  (in  truth 
and  reality)  only  ^  memorial  of  the  defendant's  being 


»•— 


(«)  J  Bur,  1049. 
2B 
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''^'^  charged  in  custody  of  the  i^arsbal^  and  not  the  cMse  or 
^    ^  foundation  ofgucb  charge  and  detainer.''  [AB90TTC'Jt 

««n4  Tidd  says,  (a)  ''  The  only  remaining  ciccamstance  ne- 
ar ||ii>4U4fzx.  cessary  for  discharging  the  hail  in  the  King's  Bench  ii 

to  make  an  entry  of  the  render  in  the  marsbars  bookf 
kept  in  the  King's  Bench  Office^  it  being  holdeo  that 
until  such  entry  be  made  the  defendant  is  not  in  cns«> 
tody  so  as  to  charge  the  marshal  with  an  aotioA  of 
escape ;"  and  for  this  he  cit^  1  SaUc.  27^ ;  ^  Stra. 
12  U,  1S«6 ;  9  Burr.  1049;  and  S  Smith.  R.  S4SJ  In 
2  Sell.  MJ6,  it  is  stated  to  have  been  decided  expressly 
by  Lord  Ketiyon^  that  such  an  entry  was  not  necessary* 
The  question  in  the  case  of  Hntchins  v.  Kendrickp  (b) 
was  merely  as  to  what  manner  a  prisoner  was  to  be 
charged  in  execution.  But  it  was  there  said  the  mar- 
shal's book  was  a  book  of  no  authority^  and  tiberefore 
whether  the  entry  was  made  or  not  is  a  matter  of  no 
ij9:iportance,  [Abbott  C.  J.  It  ought  to  be  done^  as 
it  strikes  me,  or  else  tbe  plaintiff  has  nothing  bat  the 
notice  of  render  by  which  he  is  to  he  governed ;  and 
ibat  may  or  may  not  he  true.  He  most  take  for  granted 
that  it  is  true,  unless  he  has  an  opportunity  of  looking 
into  tbe  marshal's  book,  and  if  it  is  enteredt  there  be 
will  6nd  it.]  The  entry  in  the  marshal's  book  is  tbe 
last  thing  done,  but  the  plaintiff  has  notice  of  the  ren* 
der  instantly,  [Abbott  C.J.  The  committiiwr  should 
b0  entered  promptly,  or  as  soon  as  may  be.  Hoir 
noyn  J.    By  tbe  rule  of  3  JuOf  (c)  a  copy  or  note  of 


■.*w 


(a)  Tidd,  ^  ed.  ?74. ;  6  ed.  28S,  3.  (b)  2  Bur.  1049. 

(c)  The  words  of  the  rule  are  u  follows :  T)in.  3  Ann.  It  u  ordertd*  Hut 
where  any  penon  shall  vtndcr  kinself  here  Ib  Ooart*  cMfbefbrs  9m  9C|hQ  Jnt- 
Ijkts  of  this  Conrt.  in  discharge  of  hk  mauuca^tcws,  or  shall  be  Uongbl  horp 
in  Court  upon  a  writ  of  Habetn  Carpus^  or  before  the  Justices  aforesaid,  in 
order  to  be  committed  to  the  custody  of  the  marshal  of  this  Coort,  saeb  nsrf- 
iUit9e,  9tiHit ai Habeat  Corpus,  ta^hcrwlth  4iera|«ni  tteeo^  stnttbe 
left  with  the  secondary  of  this  Court,  or  the  Jodg«^  dork  beforo  whon^  sadi 
person  was  rendered  or  brought,  to  be  filed ;  and  that  a  ecfpy  or  noU  tftudk 
rtnitrmg  or  return  of  the  writ  of  fiateos  Corjpu$t  under  the  bml  wJwm^W^ 
lice  or  the  seaondary,  shall  be  <lfiiivwid  to  the  inarsbal  of  this  Court  at  tbe 
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the. render  is  to  be  delivered  to  the  marshal  at  the  time        1819* 
of  the  commitment^  and  that  copy  or  note  is  to  be      ^     ^ 
made  and  prepared  by  the  person  rendering  himself,  or         agdMi 
by  his  attorney  on .  his  behalf.]    The  original  itself  is  o»  Miootsfss. 
delivered  to  the  marshal  at  the  time  the  defendant  is 
rendered.     It  is  given  along  with  the  prisoner,  and  en- 
tered with  the  clerk  of  the  papers.    [Bayley  J.    The 
plaintiff's  attorney  has  a  right  to  see  whether  there  has 
been  snch  a  render  as  to  enable  him  to  act,  if  no  e£fec- 
tual  render  has  taken  place.    It  seems  to  be  the  rule 
that  the  commttitur  must  be  entered  in  the  marshal's 
book,  in  order  to  charge  the  marshal.]     In  addition  to 
the  cases  already  cited,  the  case  of  the  King  v«  the 
Sheriff  of  Middlesex,  (p)  was  an  authority  to  shew  that 
the  marshal's  book  was  only  adopted  for  the  conve- 
nience of  the  parties,    [Abbott  C.  J.    The  rule  of 
3  AnUf  (&)  does  not,  in  terms,  require  the  entry  of  the 
commiitittir  in  the  marshal's  book.    Baylby  J.    This 
seems  to  be  clear:   the  commitment  is  left  with  the 
marshal  when  the  prisoner  is  lodged  in  custody,  but 
there  is  this  distinction  with  respect  to  a  prisoner  re- 
moved from  the  King's  Bench  to  the  Fleet :  If  a  man 
10  to  be  charged  in  execution,  the  committitur  is  taken 
aloD^  with  him,  and  it  is  entered  with  the  derk  of  the 
judgments,  if  be  is  a  prisoner  in  the  King's  Bench,  but 
if  he  is  removed  to  the  Fleet,  he  is  taken  to  the  Judge's 
chambers,  and  carried  from  thence  to  the  latter,  and  it 
is  not  necessary  that  tliere  should  be  an  entry  lodged 
with  the  clerk  of  the  judgments.]  x 

Abbott  C.  J.  afler  conferring  with  the  other 
Jjttdges,  and  looking  into  the  cases  before  referred  to, 
said,  We  think  the  attachment  is  irregular,  and  there- 


tine  of  the  oprnmitment  of  inch  penon  to  hi«  cqstodj»  and  su«h  copy  or  oott 
•ball  be  made  and  prepared  by  the  penott  «»  mideriiif  hinneiforprofleoiitins 
siieb  writ  oiUoheai  Corptu,  or  hj  bis  attocney  oo  bi»  behalf. 

(a)  9  SnM,  S43,  (»}  Am3^m^  ((•) 
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fore  that  the  rule  should  be  discharged  with  costs  ;  but 
if,  after  looking  into  the  matter  further,  we  see  any 
reason  to  alter  our  opinion,  we  shall  signify  the  same 
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of"mi  °i)"  «"    to-morrow.     On  the  following  day, 


On  render  in 
discharge  of  bail 
the  committitur 
is  made  oat  by 
the  Jadge  and 
sent  with  the 
defendant  to  tlie 
K.  B.  prison. 
The  entry  in  the 
marshal's  book 
u  made  by  the 
clerk  of  tlie 
papers. 


Where  defend- 
ant b  already  in 
custody  of  mar- 
shal, aind  is 
sought  to  I  e 
charged  In  a  new 
action,  commit^ 
titur  is  entered 
with  the  clerk 
of  the  judg- 
ments. (6) 


Baylbt  J.  said,  I  have  looked  into  the  authorities 
referred  to  in  Tidd  upon  this  point,  but  I  do  not  find 
that  any  of  them  bear  him  out  in  the  observation  he  has 
made.  On  inquiring  into  the  practice,  T  find  it  to  be 
this :  —  When  the  bail  bring  the  defendant  to  the 
Judge's  chambers  to  be  rendered,  the  Judge  makes  out 
a  committitur,  and  that  committitur  is  delivered,  toge- 
ther with  the  prisoner,  to  the  tipstaflf,  who  carries  him 
to  the  King's  Bench  prison,  and  there  delivers  the  pri- 
soner and  the  committitur  to  the  marshal  or  his  of- 
ficer, (a)  It  is  the  duty  of  the  clerk  of  the  papers 
there  to  make  an  entrv  in  the  marshaVs  book.  The 
case  of  a  committitur,  referred  to  in  Tidd's  Practice,  is 
a  committitur  in  a  very  different  stage  of  the  proceed- 
ings ;  as,  where  a  man  is  previously  in  the  custody  of 
the  marshal,  and  it  is  wished  to  change  the  character 
of  his  commitment,  he  being  previously  in  execution, 
then  it  is  necessary  to  enter  the  committitur ;  but  the 
committitur  is  not  entered  with  the  clerk  of  the  marshal, 
but  it  is  entered  with  the  clerk  of  the  judgments,  for 
the  purpose  of  being  referred  to  when  the  custody  is 
changed.  (6)     In  that  case  the  committitur  is  given  in 


(a)  Vide  Tidd,  6  ed.  «79^  280.  The  form  of  the  committitur  is  as  Arf- 
k>w8 :  In  the  Kmg's  Bench,  A.  B,  plaintiff;  and  C.  D.  defendant,  (to  wit) 
C.  D,  the  above  defendont  did  thb  ■         day  of  i    18—,  render  hia»* 

self  (or  wiis  rendered)  in  discharge  of  his  bdl  at  the  suit  of  the  above  plaintiff, 
and,  was  diereupon  committed  by  Mr.  Justice  — -  to  the  custody  of  tl:c 
marshal,  &c.  there  to  remain  until,  &c.    Tidd's  Forms,  4th  cd.  124 

(h)  In  TuU'j  Practice,  6  ed.  563,  4.  it  b  said,  that  in  order  to  chafige  a 
«  prisoner  in  trecution,  when  he  is  already  detained  in  the  K.  B.  prison,  a  con- 
mittitur  piece' should  be  drawn  up  on  unstamped  parchment  in  the  form  of  a 
bail-piece,  and  filed  with  the  clerk  of  the  judgments,  in  order  that  be  may 
enter  the  commHtkur  on  record.  And  that  it  is  usual,  before  this  is  done,  to 
docs'  the  commttitur  m  the  manh«rt  book,  kept  at  the  King's  Bench  ofice. 
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charge  to  the  matsbal/  because  there  is  no  document  18 J9* 

left  with  the  marshal,  unconnected  with  the  entry  in  his  XhTkimo 

book.     When  the  party  is  not  in  the  custody  of  the  „,    «««*"** 

marshaJ;  but  is  in  the  custody  of  the  warden  of  the  of  Middlbsex. 

Fleet,  and  is  brought  up  by  Habeas  Corpm  for  the  pur-  Where  defaid- 

pose  of  being  removed  from  the  Fleet,  in  order  to  be  by  habeat  emfM 

charged  in  execution  in  the  King's  Bench,  the  course  fX^^ 

of  proceeding  is,  that  the  party  is  brought  to  the  Judge's  |^-  ^'i?°"*^' 
chambers,  and  the  Judge  makes  out  the  committitur  by 
Habeas  Corpm  \  he  is  then  carried  with  the  Habeas 
Corpus  to  the  King's  Bench  prison,  and  then  it  is  not 
necessary  to  make  any  entry  of  the  commiitUur.  (a)    It 

HttichiM  ▼.  Havrick,  f  Burr,  1049.  u  referred  to.  And  it  it  nsoal  for  the 
derk  of  the  judgments,  at  the  end  of  every  Term,  to  tend  to  the  merfhel  a 
docket  or  list  of  the  eommiuihtn  which  have  been  entered  iu  that  Term,  stating 
therein  the  names  of  all  the  plaintilTs  at  whose  suit  the  defendant  is  charged  ] 
ill  execution,  from  which  docket  or  Ibt  aii  entry  is  made  by  the  marshal. 
Tktd,  6  ed.  365.  With  respect  to  a  render  in  dilcharge  of  bail,  it  is  laid  down, 
that  where  the  defendant  is  a  prisoner,  he  must  be  brought  up  by  writ  of 
Habeia  Corpus  cum  causd,  and  upon  thu  writ,  which  may  be  granted  as  well 
where  the  defendant  is  in  custody  on  a  criminal  charge  as  under  civil  pro- 
oeas,  the  Court  will  either  remand  the  defendant  to  his  former  custody,  or 
ooramit  him  as  a  prisoner  of  the  Court  to  the  custody  of  the  marshal.  TUid, 
t79,  J80. 

(a)  Vide  1  SaUe,  272.  12  Mod.  583.  Watton  v.  Sutton.  So  if  a  defendant 
be  removed,  after  the  plaintiff  has  declared,  to  the  lleet  prisen,  the  mode  of 
charging  fum  in  exccutioil  in  the  King's  Bench  is  by  writ  of  HaboapCorput  (ad 
$atirfaciendum)  returnable  in  that  Court  on  a  day  certain  in  Term,  and  such 
-writ  is  a  good  cause  of  detainer.  Rule  Mich,  1654.  sec.  7.  and  note  {b.)  Triii, 
2  Geo.  1.  In  tlietaue  of  Wi^if  v.  Jones,  S  East,  440.  (which  was  an  action 
lor  an  escape,)  where  the  defendant  had  been  arrested  on  mesne  process,  and 
was  removed  by  Habeas  Corpus  from  the  custody  of  the  sheriff  to  the  custody 
ef  the  marshal,  the  proof  given  in  support  of  the  Habms  Corpus  and  commit- 
ment was  tiie  pradttCtioD  of  the  TUbeat  Cerpm,  with  the  oomrntttitttr  annexed, 
which  were  produced  by  the  clerk  of  the  papers  of  the  King's  Bench  prison, 
with  whom,  as  tlie  servant  of  the  marshal,  such  documents  are  deposited. 
And  in  Cooper  v.  Jones,  2  M.  ^  5.  202.  the  Court  discharged  a  rule,  calling 
upon  the  marshat  to  file  of  record  a  writ  of  Habeas  Corpus  cum  eausd,  by 
virtne  ef  which  a  peraon  had  been  brought  before  a  Judge  of  this  Court,  and 
tberespon  committed  by  him  to  the  custody  of  the  marshal,  in  execution,  at . 
the  pldnttiTb  suit ;  and  the  Court  said,  that  after  diligent  search  it  had  not 
been  found  that  any  luch  writs  of  Habeas  Corpus,  with  committiturs  thereon, 
had  ever  l>eeii  returned  to,  or  filed,  or  kept  by  the  Court  or  any  of  its  of- 
fioom,  at  Wettmkuter  or  elsewhere,  except  in  the  office  of  tlic  clerk  of  tiie 
papers  in  the  King's  Beneh  prison,  bat  that  the  writ  had  ajwa^s  remained,  a 
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18  Id*        teems  to  itt,  therefore,  that  the  rale  for  setting  aside 
^  — —        the  attaohment  should  be  made  absolute. 

xps  Kiiro 

S^ii^^Lt^l        Manning  said,  he  hoped  the  Court  would  not  di*- 

-charge  the  attachment  with  eosts^  the  practice  being  so 
uncertain. 

Baylby  J.  You  take  out  the  attachment  at  yoitr 
peril.  It  is  a  harsh  mode  of  proceeding.  You  koMr 
the  defendant  is  surrendered,  and  you  get  efery  thing 
the  party  can  give,  namely,  the  body. 

Rule  foir  attachment  discharged  with  Costs. 

i  anj  other  wammt  mturally  would,  in  the  hands  of  the  oftoer  to  whom  it  wu 

ittiMdiately  directed,  and  whoae  voncher  or  aothwity  for  Che  act  df  detain- 
ing  the  party  k  fireperly 


^2^^*  The  Kino  against  the  JusTicEa  of  Middlbskx* 

f^HITTY  on  a  former  day  moved  for  a  rule  to  shew 

The  preparation  cause  why  a  mandamus  should  not  issue,  command- 

of  plans  and  \f^a  the  Justiccs  of  Middlesex  to  enter  continuances  and 

maps  for  the  par-  ^                                                   .                                 ^       . 

pose  of  canning  proceed  to  bear  and  determme  at  the  next  Sessions,  an 

S^c't^h  noeiu  appcal  which  had  been  lodged  by  Mr.  Mangnall  on  the 

f  taTnt  und^'  ^^^  ^^  Jafiuary  last,  being  within  six  calendar  months, 

the  act,  which  as  he  Stated,  after  the  cause  of  complaint  against  an 

peal  against  an  allotment  under  the  58  G.  3.  c.  1,  for  inclosing  certain 

SUST^Ihhirix  lan<l  »n  ^^e  parish  of  Craw/ori,  had  arisen.    ITie  affi- 

months  after  the  Jayit  upon  which  the  motion  was  founded  stated,  that 

cause  of  com-  ...                        i^             i^      » 

plaint  has  arisen,  the  commissioner,  on  the  18th  June  1818,  shewed  a 

appedwithlTsS  map  to  the  party  aggrieved,  setting  out  the  land  allot- 

months  from  the  . 


■w  * 


cmiclusiTe  allot-  ^"^  ^"*  ythere,  by  the  13th  Ceo,  3.  c.  7a  s.  19.  an  ofder  of  justices  has 

mcut  has  been       been  made  for  stopping  up  a  road,  an  appeal  is  given  to  "  the  party  i^grieved 
made,  (a)  by  any  such  order  or  proceedings,  d(C.  at  the  ncKt  qwM^te^s•«ssBW  aAcf  tmak 

order  made,  or  proceedings  had/*  &c.  it  was  held,  that«t  all  events  an  appeal 
to  the  sessions  next  after  the  actual  obttrnction  of  the  road»  was  too  lafe  }  the 
party  havmg  bad  suffi^ent  notice  of  the  0rd€r  in  time  to  have  Appealed  to  S 
preceding  sessioiM,befi«e  which  time  the  surveyenof  thebi^waiya  had  }mg» 
to  stop  up  the  road.    The  King  t.  the  Justices  of  PamMbiaMti  t  Etutf  ili* 
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ted  to  bim,  but  tbat  tbe  party  aggrieved  objected  to  1810. 
sucb  allotment,  on  the  ground  that  it  was  very  distant  ^  ^TT" 
from  his  estate,  and  tbat  as  the  land  was  then  cropped  a^aintt 
with  com,  its  dimensions  and  quality  could  not  be  as-  tt^Ut^Dltnt. 
certained,  and  that  he  expected  that  such  objection 
would  be  taken  into  consideration  ;  that  on  the  18th  of 
Jugust  following,  he  received  a  formal  notice  that  the 
land  so  pointed  out  in  the  map  was  allotted  to  him,  and 
the  commissioner  on  the  same  day  staked  out  the  land 
as  the  party's  allotment.  It  further  appetred,  that  the 
roads  were  not  set  out  until  the  end  of  July,  and  that, 
according  to  the  local  act  as  well  as  the  General  Inclo- 
sure  Act  41  G.  S.  c.  109.  s.  8.  no  allotment  ought  to 
be  made  until  the  roads  had  been  set  out ;  that  the  ap- 
peal being  lodged  on  the  9th  January,  was  respited 
until  the  29th  April,  when  it  was  opposed  and  dis- 
inissed,  on  the  ground  that  the  appeal  ought  to  have 
been  lodged  within  six  months  from  the  18tli  June. 
tt  was  submitted  to  the  Court,  that  according  to  the 
case  of  The  King  v.  the  Justices  of  Wilts,  IS  2ast,  352, 
it  was  sufficient  to  appeal  within  six  months  from  the 
lime  when  the  allotment  was  formally  complete,  either 
by  an  award  or  by  an  actual  staking  out  of  the  ground, 
atid  that  the  mere  mapping,  which  might  afterwards 
have  been  abandoned,  was  not  an  act  against  which 
the  party  was  bound  to  appeal. 

Vaughan  Serj.  fiow  shewed  cause  on  affidavits  wfai^h 
stated,  that  the  map  was  shewn  to  the  party  compfain^i- 
ing,  by  the  commissioner,  on  the  18th  June^  as  bis  final 
decision  upon  the  allotment;  and  denied  that  any 
ground  was  held  out  to  the  party  for  expecting  any  aU 
teration :  and  that  the  only  reason  why  the  allotment 
wa»  net  stoked  out  sooner  than  tbe  flOtb  August,  was  the 
circumstance  of  the  land  being  cropped.  He  therefore 
submitted  that  the  appeal  was  too  late. 
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18 19*  Chitty,  in  support  of  the  rule,  was  stopped  by  the 

T.    ^  Court, 

Xjie  Kino 

ol  MfoTttw.  Abbott  C.  J.  I  think  there  is  no  difficulty  in  ar- 
riving at  the  proper  conclusion  in  this  case.  The  cir- 
cumstance of  plans  and  maps  having  been  prepared,  is 
by  no  means  conclusive  evidence  of  an  actual  allot- 
ment. They  are  only  preparatory  steps,  and  until  they 
are  adopted  and  acted  upon  substantially  and  with, 
effect,  no  allotment  takes  place.  Mere  mapping  is  not 
sufficient  to  ground  a  complaint. 

Baylsy  J.  was  of  the  same  opinion. 

HoLROYD  J.  Laying  down  a  plan  merely  prepara* 
tory  to  what  is  proposed  to  be  done  is  not  sufficient  to 
bind  the  parties.  There  may  be  subsequent  reasons  for 
varying  the  actual  allotment  from  the.  plan  laid  down, 
as  sufficient  causes  arise.  Until  an  act  is  done  founded 
upon  the  plan,  and  the  fact  itself  of  setting  out  the 
land  is  performed,  the  party  is  not  concluded.  There 
is  no  actual  setting  out  here,  according  to  the  true  con- 
struction of  the  act.  (a) 

Rule  absolute. 


The  Coort grant-         Chitty,  on  the  following  Monday,  moved  for  a  rule 

ed  ft  percmutory  ^  ^^ 

rale  for  the  at-  to  shew  cause  why  the  attorney  for  the  parties  who  had 
^^thenuM-  opposed  the  issuing  of  the  mandamus  should  not  pro- 
^^ffidT  •^'^SLI*^  ^^^^  ^^^  affidavits  used  on  shewing  cause  to  the  proper 
shewing  cauie,     officer,  in  order  that  the  same  might  be  filed,  without 

which  the  rule  absolute  for  the  mandamus  could  not  be 
drawn  up.  This  application  was  founded  upon  an  affi- 
davit, that  there  were  several  affidavits,  which,  after 
the  rule  had  been  made  absolute,  had  been  taken  from 
the  Court,  and  that  the  solicitor  had  declined  deliver- 

(a)  Bfit  J.  having  been  concerned  as  counsel  for  one  of  the  partf es  on  a 
former  oppnioni  declined  giving  any  ojnnion. 
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in^  them  to  the  of^.cer  till  he   bad  consulted    his        18 19- 
Counsel.     ^  ^-"17" 

The  Kiko 

against 
Tub  Justices 

The  Court  granted  a  peremptory  rule  for  the  at-   oFMiDDLfasx. 
torney  to  produce  the  aftidavits  at  the  Crown  Office  on 
the  inorrowi  in  order  that  the  same  might  be  filed^  and 
the  same  were  produced  accordingly. 


BiNNs  anfif  Wife  against  Pratt  and  another,       &«yrrfay, 

in  Error.  "'''^' 

^HE  origmal  action  in  this  case  was  assumpsit  in  the  A  writ  of  error  t» 

Court  of  Common  Pleas  against  the  defendant's  broughfin  the 
wife  as  executrix  of  Stephem;   she  pleaded  in   that  JJ^^c^'^j""^ 
action  in  person  and  not  by  attorney,  and  suffered  judg-  ^*"ch  the  judg- 
ment by  default,  which  was  entered  against  her  in  the  except  iu  the 
usual  form  as  executrix  for  the  debt,  and  for  29/.  155.  chamiSCT"  if  a 
costs,  to  be  levied  of  the  estate,  of  the  deceased,  and  if  T"*  **f f  u"*'  ^ 

'  .     .  brought  by  a 

DO  assets,  then  of  her  proper  goods.     Upon  this  judg-  feme  covert 

without  Joining 
her  husbandi  the  Court  will  not  allow  an  amendment  of  the  writ,  unleaa  it  appear  by  affidavit 
that  the  husband  concurs.    The  Court  will  not  amend  mesne  process  by  addiug  another  pemou's 
name  as  plaintiff,  (a) 

•  ««-^^»-  I    ■  ■  .         ,  .11  11   — ^-^»— ^ 

(a)  Upon  a  judgment  against  a  feme  covert  alone  she  and  her  husband 
must  join  in  a  writ  of  error,  1  BaL  Abr.  748.  Sly  Rep.  251.  $80.  Upon 
the  statute  5  Geo,  U  c.  13.  it  is  become  the  practice  to  amend  the  writ  of 
error  as  a  matter  of  course  witliout  costs,  by  Mtriking  out  the  name  of  one  of 
the  plaintiffs  in  errot,  Tidd,  6  cd.  1191.  But  there  is  ihj  instance  there 
given  of  introducing  a  new  niirae  of  a  fresh  party  in  a  writ  of  error,  and  iu 
gtoerai  the  name  of  a  fresh  plaintiff  cannot  be  added  to  process. 

Adanuon  v.  — —  &c.  H.  T.  1815.  January  23d.  Itichardsan  moved  for 
a  rale  to  shew  cause  why  the  writ  issued  in  this  action  should  not  be  amended 
by  introducing  the  name  of  another  person  as  plaintiff. — ^The  Court  said, 
that  such  a  rule  could  not  be  granted.- — Richardson  then  applied  for  leave 
to  discontinue  this  action,  on  payment  of  such  costs  only  as  would  not 
apply  to  the  new  action ;  but  Lord  EUenborougk  C.  J.  asked  if  any  pre- 
(cedent  could  be  produced  for  such  an  application^  and  on  Richardson 
answering  in  the  negative ;  Lord  TJtenborongh  C*  J.  said  :  We  cannot 
grant  the  role,  for  otherwise  we  may  be  applied  to  amend  the  writ  by  add- 
log  one,  two,  or  three  names  thereto,  and  in  effect  a  new  action  would  be  in- 
troduced by  this  expedient  of  amending.    Ru(e  refused. — Tidd,  6  ed.  162. 
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1819*  ment  stie  brought  a  writ  of  error  in  diis  Court  in  lier 
own  name  without  joining  her  husband  in  the  fprit, 
«mM  and  she  and  her  husband  assigned  her  coverture  as 
^^'^  ertoo  and  the  defendant  in  error  filed  the  usual  jpinder. 
It  baying  been  discovered  that  the  writ  of  error  ought 
to  have  been  issued  in  the  joint  names  of  the  husband 
and  wife, 

Sdwyn  on  a  former  day  moved  for  a  rule  to 
shew  cause  why  the  writ  of  error  should  not  be 
amended,  and  the  husband's  name  introduced  in  the 
writ,  and  contended  that  the  Court  had  jurisdiction 
to  permit  such  amendment  under  the  terms  of  the 
5  Geo.  I.  c.  13.  entitled  an  Act  for  the  Amendment 
of  Writs  of  Error,  and  which  provide  *  that  all 
writs  of  error  wherein  there  shall  be  any  variance 
from  the  original  record,  or  other  defect,  may  and  shall 
be  amended  and  made  agreeable  to  such  record  by  the 
courts  when  the  writ  of  error  shall  be  made  returnable;*^ 
and  he  cited  the  Sword  Blade  Company  v.  Dempsey, 
2  Stra.  698. ;  and  Ferelet  and  another  v.  Raphael,  Coopw 
425.  in  which  case  writs  of  error  brought  in  the  name  of 
several  persons  were  amended  by  striking  out  the  name 
of  one  of  them,  and  where  Lord  Mamfield  said  the 
words  of  the  act  are  general ''  other  defects,^'  and  there* 
fore  if  there  were  any  doubt  they  ought  to  be  extended 
as  far  as  possible,  because  it  is  for  the  furtherance  of 
justice* 

Chittyj  contr^,  submitted,  first,  that  a  writ  of  error 
being  in  the  nature  of  a  commission  is  not  amendable 
at  common  law,  because  no  Court  was  ever  allowed  to 
amend  its  own  commission,  8  Sattnd.  by  Serjt.  WiUiams, 
101,  n.  (1)  a ;  and  that  the  above  statute  did  not  apply 

■   I   I  Mill  I  ■  I   ■  I    ■        ».      ■■ I       I.    I       I         I  ■  I  ■  l«  III,    fciaufc.— ^— irflM^M^ii.— rt^^^M^ 

(a)  Ante  369,  Mte  (d). 
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to  a  case  of  this  natore,  and  the  decisions  were  distin-        1819* 
gnishable  from  the  present,  because  there  the  name  of        bTms 
a  party  was  struck  out,  in  order,  in  the  terms  of  the  act,        yi'io 
to  render  the  proceedings  agreeable  to  the  record;  in 
thdse  cases  there  was  something  to  amend  by^  but  the 
present  application  was  not  merely  to  amend  the  writ 
of  error  so  as  to  render  it  agreeable  to  the  form  of  the 
record,  but  to  introduce  a  new  party,  and  the  Court 
had  no  antecedent  proceeding  by  which  to  introduce 
such  amendment — that  a  writ  of  error  is  to  be  con- 
sidered as  the  commencement  of  a  new  action,  accord- 
ing to  the  case   of  Clarke  v.  Rippon  and  another, 
1  Barn,  and  Aid.  586. ;  and  it  is  clear,  that  if  this  were 
the  case  of  mesne  process,  an  amendment  by  intro- 
ducing the  name  of  an  additional  plaintiff  could  not 

"he  permitted-     Adamson  v. Hil.  T.  1815.  (a) 

Secondly^  it  was  Contended  that  coverture  being  an 
error  in  fact,  the  writ  of  error  should  have  been  brought 
in  the  same  Court  in  which  the  judgment  was  given, 
and  not  in  this  Court.  The  distinction  in  this  respect 
is  between  errors  in  fact  and  errors  in  law.  Where  the 
Court  itself  has  pronounced  a  wrong  judgment  in  point 
of  law,  it  would  be  neither  decent  or  proper  to  require 
that  Court  to  revise  its  own  judgment,  and  therefore 
the  writ  of  error  in  that  case  must  be  brought  before  a 
higher  tribunal.  But  in  cases  of  error  in  fact,  such  as 
coverture  or  infancy,  when  no  mistake  would  be  im- 
putable to  the  Court  itself,  the  writ  of  error  must  be 
brought  in  the  same  Court  in  which  the  judgment  was 
given,  not  only  because  such  Court  is  perfectly  compe- 
tent to  decide  upon  the  new  matter  to  be  laid  before  it, 
but  because  it  would  be  improper  to  take  the  cause  out 
of  that  Court  when  no  real  error  had  taken  place  in 
their  judgment.     He  referred   to   Com.  Digest,  tit. 

(a)  Ante  569,  note  (a). 
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Pleader,  SB.  1.  and  cases  there  cited,  and  where  it  is 
laid  down—"  For  error  in  fact,  the  writ  of  error  shall 
be  brought  in  the  same  Court  where  the  judgment  was 
given,  as  that  the  defendant  appeared  by  an  attorney, 
being  an  infant,  that  the  plaintiff  was  el  feme  co¥ert,  or 
died  before  issue,"  8cc.  1  RolL  747*  b.  5.  QO,;  and  for 
error  in  fact  it  must  be  in  the  same  Court,  I  Siderfin,  £08. ; 
Hopkins  v.  Wrigglesworth,  2  Lev.  S8.  where  in  «rror 
in  the  Exchequer  upon  a  judgment  in  the  King's  Bench 
the  original  defendant  assigned  error  in  fact,  and  the 
plaintiff  pleaded  in  nullo  est  erratum,  and  Hah  C.  J. 
held  that  such  writ  of  error  did  not  lie  out  of  the  Court 
of  King's  Bench.  [Bayley  i.  A  writ  of  error  in  re- 
spect of  coverture  may  in  general  be  brought  in  the 
same  Court  in  which  the  judgment  was  given,  or  in 
another  Court,  except  in  the  Court  of  Exchequer  Chan^ 
ber,  where  there  is  no  jury  to  try  an  issue  in  fact.] 

The  Court  suggested  a  compromise  upon  terms  that 
the  defendant  in  error  should  accept  the  debt  without 
costs ;  and  now  the  plaintiffs  in  error  having  declined  such 
adjustment,  the  Court  inquired  whether  there  was  any 
affidavit  that  the  husband  concurred  in  the  writ  of  error, 
and  upon  being  answered  in  the  negative,  the  Court 
said  that  they  would  not  give  leave  to  amend ;  and 
therefore  the 

Judgment  was  affirmed. 


Saturdatf, 


Kule  for  allow- 
ing of  bail  dis- 
charged with 
costs  to  be  paid 
by  defendant, 
on  affidavit  that 
bail  had  perjur- 
ed himself  on  his 


Brown  against  Gillies. 

/^N  a  former  day,  £.  Lawes  obtained  a  rule  calling  on 
the  defendant  to  shew  cause  why  the  rule  for  the 
allowance  of  bail  in  this  case  should  not  be  discharged, 
and  the  costs  of  the  opposition  to  them  and  of  the  ap- 
plication be  paid  by  the  defendant,  his  attorney  or  bail. 
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on  an  affidavit  stating  that  one  of  the  bail  was  interro-         1819* 
l^ated  in  the  Bail  Court,  whether  he  was  not  liable  as         ' 
bail  in  another  action  for  460/.,  when  he  deposed  that         agama 
that  action  had  been  settled  by  paying  50/.  and  giving 

bills  payable  at  a  future  day  for  the  remainder;   but  it  swearing  that  an 

now  appeared  by  the  affidavit  of  the  plaintiff  and  his  jfhTd  wll'''*'  ■ 

attorney  in  the  former  action  that  the  deposition  of  the  ^^^^^^^  J»«cn    " 

•^  *  coi9pronufea.(o) 

bail^was  wholly  untrue. 

Marry  at  on  a  subsequent  day  shewed  cause  on  an 
affidavit  of  the  one  bail  only,  stating  that  he  had  been 
informed  by  the  defendant  in  the  former  action,  and  he 
therefore  believed  that  it  had  been  settled  in  the  man- 
ner he  had  stated. 

The  Court  thereupon  ordered  the  rule  to  be  en- 
larged until  this  day,  to  give  the  bail  an  opportunity  of 
offering  themselves  to  be  again  examined  as  to  their 
sufficiency,  and  they  not  having  done  so,  the  Court  now 
made  the  rule  absolute,  and  directed  that  the  defendant 
should  pay  the  costs. 

Rule  absolute  accordingly, 

(a)  See  Waterhtnuc*^  bail,  ante  307. ;  Gcmld  ▼.  Berry,  ante  143 ;  Ctirth 
Y.  Smith,  ante  11 6.  n.  (a)  It  lias  been  beld,  that  when  bail  are  opposed,  an  af- 
fidavit of  the  boil's  iniiufiicieucy  cannot  be  produced  after  questions  have  been 
pot  to  tliem.    Antn.  HU.  T.  1818>  Jan.  $3.     £.  Lawa  opposed  the  josdfica-  * 

tion  of  bail,  and  after  having  examined  them,  proceeded  to  produce  an  aill-  When  ball  are 

dsvit  Inspecting  their^insufficiency ;  but  Mr.  Piatt  said,  thatthe  affidavit  could  oppo«d,  affida-  * 

net  be  read,  after  any  question  had  been  asked  of  the  bail ;  and  Hotrotfd  J.  cnfficiencv  can 

■ssendng  to  this  rule,  refused  to  receive  the  affidavit.  not  be  read 

In  the  case  of  bail  by  affidavit,  the  bail  will  not  be  allowed  to  justify  if  an  after  questions 
affidavit  be  produced  on  the  part  of  the  plaintiff  that  they  have  declared  *»▼€  been  put. 
themselvefl  to  be  insufficient.    Anon,  Hit.  T.  1Q16,  Jan.  S3. — In  bail  by  affi- 
davit, the  plaintiff  pMduced  a  counter  affidavit  of  the  declaration  which  the  Bail  by  affidavit 
ImuI  had  made  of  their  own  insufficiency;  and  Le  Bianc  J.  rejected  him;  not  allowed  to 
but  OB  Campbell  stating  that  the  defendant  had  informed  him  that  the  bail  had  ^"^[ffj^ff' 
sufficient  property,  Le  Blanc  J.  allowed  the  defendant  time  to  file  fresh  ducing  aa  affida- 

•ud  precise  aflldavits  of  the  bail*!B  property.  vit  of  the  decla- 

rations which  the 
bail  bad  made  of  their  Qwn  insufficiency.  But  time  Allowed  for  bail  tp  file  fresh  uffidavits* 
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1819. 

Notice  of  ex^p- 
tiaii  to  bail,  ctk- 
titlcdbj  BusUke 
"  ia  the  Lord 
MajQi's  Court;* 
iiistesuiof<'iB 
theKh^B 
Bench,**  a  nlil- 
litj,  and  attach- 
laeotagainst 
was  in 


coofeqaenoa  tet 
aiide.  (a) 


Anonymous. 

TlfVNROE  shewed  cause  against  a  rale  for  settio^ 
aside  aa  altachment  agaiDSt  the  sheriff^  which  had 
been  obtained  on  the  ground  that  the  notice  of  except 
tion  to  the  bail  ia  this  case  was  entided  in  the  Lord 
Mayor's  Court,  instead  of  the  King's  Bench^  and  be  in* 
sisted  that  this  notice  could  not  be  treated  as  a  mtllitj, 
and  that  consequently  the  attachment  was  regular. 

Camfn,  in  sapport  of  the  rule,  was  stopped  by 

HoLBOYO  J.|  who  said  that  this  waa  no  notice  at 
all,  and  could  only  be  treated  as  a  nullity. 

Rule  absolute. 

(^)  It  if  joo  eaoeptiaa  against  bai!,  uHU  the  piaimiir  g^  nutiM  of  the  ex- 
•eption.  OUhmn  t.  Barrett,  7  T.  E.  S6 ;  Midi.  ZAmu  1T09,  Be^ 9,  noLai 
Mtat,tGe9,t;  fiu/,  5  Oeo.  S,  Reg.  1  s  Ttdd,  6  td,  fl62.  Aa  to  the  ciititiii« 
of  nttioet  b  tsmeni,  aee  f  Btdrk.  17. 


May  SCu« 


Bradshaw  and  another  agmtst  Davis, 


An  oiiof  oapoM      f^OTTINGILAM  on  a  former  day  moved  fox  a  rule 
stoSTlfa^  to  shew  cause  why  the  writ  of  aKas  capias  should 

dtyofCftMter,      not  be  quashed,  and  the  subsequent  proceedings  set 

instead  of  the 

duuDberlain  of  the  epanftjT  pntatMe^  diaaeliDg  Idni  t»  Imm  Ui  mandata  Sa  the  abcilA,  ia 


unffjimr,maAtmj  ha  aet  attde  at  the  iaitanGC  of  iba  detedani*  and  the  Ganrt  nfmsd  t» 
alknr  the  wik  ta  he  amended,  (b) 


(h)  The  tame  point  waa  dacidad  in  ^ia  Tcbb  in  the  Caatt  af 
Pleat*  in  jBtvcaftri^gt  v.  J^hnmn,  Sna  the  foroM  «f  juijpffacaw  ta  the  ciljr  of 
C&Mfir,7idd'jFoBni8,dtiieditS81.dt9.  I»  Gmnt  w.  Btggt,  S  Etm,  tM,  k 
wii  held,  tfiat  the  writ  of  >ri/«ciiidirecled»  in  tfaa  firat  ioMnna,  l»  thn 
hailiffQfthaIile«f£^oatafthaCoavtafX.B.ai«m»aowaiida«ad;  and 
tint  the  hailiff  executing  the  lame  as  goiky  of  » trespaas  i^pinsitiia  par^ 
i^aoeeiDaods  are  taken  in  ^zecadoni  aadJthat,  in  ddacasai  ibepioacaB  aboald 
hjm  hecn  to  the  sheriff  of  CaaiindlsMJbsriw  dinoli^  fai^ 
to  the  bailiff  of  the  franchise.  In  Ii(.  Piac  B^  tit  Connly  Malo^  1  fot- 
Ist  ed.  357,  It  is  stated,  "  that  some  part  of  the  coonty  of  ChaUr  b  not  vithin 
aia  eanafty  pahlineof  Cftartsr,  Mkh.  %t  Car.  1.  B.  R. ;  hot  the  author  addn, 
{luerv  as  to  what  part."    With  respect  to  the  dty  of  CAsriar,  it  is  laid  down  u 


r 
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aside  with  costs,  «pon  an  affidavit  that  the  defendant,  1810. 
on  the  96th  of  February  last  was  served  with  a  copy  of 
the  alias  capias  directed  **  To  the  Sheriffs  of  our  ciiy  of 
Chester  and  county  of  the  same  ciiy"  which  he  cooteod- 
ed  was  irregular,  because  such  process  should  have 
been  directed  to  the  Chanvberlaia  of  the  couaty  pala- 
tine of  Chester,  cooiiaaodiiig  him  by  his  mandate  to 

Com.  IXg*  tit  Francbnes,  D.  4,  that  the  city  of  Chattr,  ttnagh  a  county  of  it-' 
■d^ttpartof  tbe  comity  pdatlne;  •iid4riiie.  fn,kdftti,  where  imr  of  tiM 
Jodcpi  m  nid  to  haw  doliveNA  It  w  their  opiniiia,  in  a  ntakAm  pmeirtf^ 
t9  the  qoeen,  A.D.  1658,  that  the  county  of  CAfl«r(i9Wna  treaty  o^C^Ater 
is  now  and  by  a  good  time  past  hath  been  a  county  of  llaelf)-of  inery  andent 
Ifanebeiife  the  reign  aflchigllSM.  8.  balh  been  and  yeftk  m  amaty^/tAt^m, 
ipltbothv  nushen-thenuito  beloagjag*  and  so  fsoni  time  to  time  haih  beau 
received  and  allowed  as  law.  So  in  Comdat't  firitannaa,  English  edition,  IfiSSb 
55T,  8,  9,  the  city  of  CAatn*  h  treated  of  as  bemg  within  the  coontypafatfer» 
and  fe  arid  to  ha(v»  ban  hMoi|KMled  into  sdiMinot  eooi^by  Uig-ilBR^ 
Seienth,aadsaestat.43£ai;.c.  15.  s.S»  SointheiSiig^T.  Brmlon,  8  ACpti. 
SiBf  it  was  held,  that  if  an  informatioQ  be  filed  for  a  &ct  done  hi  the  county 
of  the  dty,  there  shaH  be  a  ndttimiis  to  the  chamberidn,  conmandbig  him 
Ihit  ha  lend  tlie  vecDfd  to  the  auyoroi^tlM  dty.  who,  after  «nal«  sends  it  hack^ 
and  it  is  remitted  to  the  Cooit ;  and  an  exception  being  taken,  that  it  did  not 
appear  that  the  chamberlain  of  the  county  palatine  of  Chapter  was  chamber- 
inn  oftha  dty  of  C*qler,  it  wis  anpwecad,  tht  the  ehamhmktKf  the  cemHy 
palathtoiaehtmbcriaiooftlwdty.ibr  thedty  of*  Gftsriar,.  bdngpart  of  ti» 
oonniy  palatine,  he  has  jurisdiction  witbm  the  city  by  53  Hen.  8.  c.  13. 
1  Jfift.  211 ;  and  the  Court  mid,  that  if  the  precedents  were  ao  they  could 
aor-vary  now^  and  that  the  dty  waa  part  of  the  conly  palath».  Yet  t|M 
dty  of  ChuUr  is  a  county  of  itself,  distinct  fiwa  the  coun^  jyalathie,  stat 
43  Eih.  c.  15. ;  and  see  the  forms  ofpotfeos  in  the  dty  ofChatBr,  and  in  the 
county  palatine,  Tidd^t  Forms,  4  ed.  364,  5. — ^A  writ  directed  to  an  improper 
utipet,  WKj  hr  i|«aahed  on  nmliQa  fiiia  i^pmdds  muamrit,  Qrmt  tv  Boggf, 
3  East,  140.  And  m  Bauning^v.  PrUduad,  14  Soft,  289,  the  Court  granted  a 
mle  for  discharging  the  defendant  out  of  custody,  where  he  had  been  arrested 
spoBtt  bfilat  dlvpotod  to  the  bdliff  of  the  borough  of  Southwark  instead  of  to 
the  sheriff  of  teny.  So  the  proceedings  haTC  been  set  aside,  where  a  cqnai 
imoed  to  the  sheriff  of  JCeat,  and  was  sarred  in  the  cinque  ports.  WUUami  r, 
Gw;;,  7  Tmiiit.  233,  S  JtConft.  Rep.  550.  S.C.;  and  see  Z>tidto  ▼»  Bie&ify, 
5  M.  &  &  144.  But  the  Court  will  not  discharge  a  defendant  out  of  custody 
on  the  ground  ilmt  he  was  arrested  within  the  verge  of  the  palace,  or  within  a 
partionhff  liberty.  FHzpairkk  y.  KeUy,  dted  3  T.  R.  740 ;  Bartktt  y.  Httbet, 
5T.R.687;  Carrdt  y.  Aaa^i^itm  9  £oit,  341,S;  Sparh r.  Sphtk,  7  Tawit, 
311 ;  in  which  case  the  arrest  is  not  void,  but  the  person  who  makes  tlie  arrest 
is  liable  to  answer  to  the  owner  of  the  franchise.  But  it  is  sud,  that  killing 
tito  bailiff  while  attemptbg  toexecatn.a  writ  wiHtoOt  a  nan  mmttm  dans*  In 
aaesdiidve  liberty,  will  not  amoiwt  toraivder.  Itas ▼.  JUGtode,  9  Ssawk,  905% 
1  HoU,  593,  S.  C. 
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i8ig. 

Bkadsuaw 
Davis. 


command  the  sheriflfs  of  the  city  of  Chester  and  cotinty 
of  the  same  city  to  take  the  defendant,  &c.  He  con- 
tended that  this  misdirection  of  the  process  was  fatal, 
and  might  be  taken  advantage  of  by  the  defendant,  (a) 

CkUhf  now  shewed  cause,  and  submitted  that  as  the 
city  of  Chester  was  made  a  county  of  itself  by  letters 
patent  of  Henry  7,  it  was  not  necessary,  as  in  Cheshire, 
that  the  writ  should  be  directed  to  the  ChamberlaiQ.(£) 
He  also  referred  to  the  iostructtons  as  to  direction  oC 
writs  in  Impey^s  K.  B.  155,  and  TidcTs  Forms,  4th  ed. 
68,{c)  from  which  it  may  be  collected,  that  the  process 
should  be  directed  "  To  our  Sheriffs  of  our  eity  <)f 
Chester  J'  Secondly,  he  submitted,  that  even  admitting 
that  the  sheriff  might  be  liable  to  aii  action  for  the  in* 
fringemeut  of  the  franchise  of  the  chamberlain,  yet 
the  defendant  himself  could  not  object,  and  referred  to 
GUberVs  C.  P.  S?^  where  it  is  said,  that  if  the  sheriff 
enter  a  liberty  and  arrest  the  defendant  without  a  non 
omittasy  the  arrest  is  good,  though  the  sheriff  may  be 
liable  to  an  action. ((2)  It  was  also  pra^'ed,  that  if  the 
writ  should  be  deemed  irregular,  the  plaintiff  should  be 
permitted  to  amend,  or  the  defendant  enter  an  appear* 
ance,  on  payment  of  costs. 

The  CouftT  held  the  process  clearly  irregular,  re- 
fused leave  to  amend,  and  made  the 

Rule  absolute,  with  Costs. 

(a)  Grant  v.  ^gge,  S  tost.  128.  C^)  Imy.  K.  B.  159/ 160,  i. 

(c)  Sfet.  43  E/ts.  c.  15.  sec.  2.     Camd,  Brit,  ed.  1695.  559. 
{d)  Imp.  K.  B.  163.     Carrattv,  SmaUpage,  9  East,  330. 


Satttrdaift 
Mtt^  fttd. 

Where  the  tc- 
nue  has  been 
changed  by  the 
defemiantfroni 
Lmdm  to  Staf'- 


Jones  against  Perks. 

TN  this  case  the  venue  was  originally  laid  in  London^ 

and  the  defendant  afterwards  changed  it  to  Stafford^ 

shire,  on  the  usual  affidavit  that  the  cause  of  action  arose 
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in  Stqffbrdihire,  and  not  in  London  or  elsewhere.    On  a         1819. 

former  day  a  rule  was  obtained,  calling  on  the  defendant 

to  shew  cause  why  the  venue  should  not  be  brought 

back  to  London,  upon  the  plaintiff  undertaking  to  give 

material  evidence  either  in  tVorctstershire  or  Stafford'  {fiMil^t,th»uhe 

shire,  on  an  affidavit  that  the  cause  of  action  arose   ""^.®^^J!!?", 

'  voamm  Stafford, 

partly  in  one  and  partly  in  the  other  of  those  counties,  the  Court  wUi 
The  affidavit,  however,  did  not  state  any  facts  shewing  the  venue  to 
that  the  cause  of  action  did  arise  in  those  counties.  ^di^it^?the 

cause  of  actba 
arose  partly  in 

Reader  now  shewed  cause  against  the  rule,  upon  an  Stafford  and 

affidavit,  which  swore  positively  that  the  cause  of  ac-  enter,  and  on 

tion  arose  wholly  iu  Staffordshire,  and  not  elsewhere.  Jog^ve  niMeriS 

He  contended,  that  the  Court  must  be  bound  by  this  evidence  ma^ 

'  ,  "^  or  other  ofthose 

affidavit,  and  not  by  what  was  stated  in  the  affidavit  counties ;  tape- 

made  by  the  plaintiff.  It  was  the  indisputable  privilege  dai?»cti'M«^" 

of  the  defendant  to  change  the  venue  upon  an  affid^avit  SlJuhe^wiISe 

that  the  cause  of  action  arose  solely  in  the  county  to  cause  pf  action 

arose  in  one  or 

which  he  wishjed  the  venue  to  be  changed.    Such  an  other  of  the  tw9 
affidavit  had  originally  been  made,  and  it  was  now  •^•^^^■•W 

*  .(a)  In  ilie  case  of  Price  t.  Woodbume,  6  Eatt,  433,  it  was  held,  that 
though  the  venue  has  heen  changed  by  the  defendant  upon  a  £dse  affidavit, 
yet  the  plaintiff  cannot  bring  it  back  to  the  county  where  it  was  first  laid, 
even  on  an  affidavit  disclosing  circumstances  which  prove  the  falsehood  of  the 
defendant's  affidavit,  without  the  csual  undertaking  to  give  material  evidence 
in  that  county ;  and  Lord  EUenborough  said,  the  plaintiffs  had  brought  the 
difficulty  upon  themselves  by  having  laid  their  venue  at  first  iu  a  wrong  coun- 
ty, where  no  part  of  the  cause  of  action  arose,  which  prevents  them  from 
giving  the  usual  undertaking  altoays  required,  to  enable  a  plaintiff  to  bring 
back  the  venue  aAer  it  has  been  changed ;  and  such  being  the  general  rule,  it 
]s  better  to  abide  by  it,  otherwise  we  shall  have  to  try  every  cause  on  a  mo- 
tion to  change  the  venue,  and  there  must  be  a  rule  to  shew  cause  instead  of  a 
rule  absolute  iu  the  first  instance  to  change  the  venue.  See  also  Guard  v. 
Hodge,  10  Eatt,  3%.  And  the  Court  in  such  case  will  neither  permit  the 
venue  to  be  brought  back  to  the  original  county,  nor  will  they  change  it  to 
the  county  in  which  the  cause  oi  action  did  arise.  Money  v.  Anderton,  Tidd, 
6  ed.  64S.  But  in  C.  P.  an  application  to  change  the  venue  from  A.  to  B. 
M:ill  be  answered  by  an  affidavit  that  the  cause  of  action  arose  in  C.  and  D., 
the  plaintiff  undertaking  to  give  material  evidence  in  one  of  those  counties. 
Aco/e  V.  NewUe,  Savory  v.Spooner,  6  Taunt,  565  ;  Powely, Bich,  7  Taunt,  178 ; 
Hunt  V.  Bridgeford,  1  TanrU.  $59  ;  ColUnt  v,  Jacob,  3  Bo$.  &  P|4.  579  S 
Ttdd,  6  cd,  6iU 
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'^BIQ.        r^it^rated.    The  Coari  were,  therefove,  bound  to  lAide 
j^^         by  what  was  last  sworn. 


D.  Jones^  in  support  of  the  rale,  innsted,  oa  febe 
authority  of  several  cases,  that  the  Court  oogkt  to 
comply  with  this  application  ;*  die  plaintiff's  affidavit 
stating  that  the  cause  of  action  arose  in  the  counq^ 
of  Worcester  as  well  as  the  county  of  Steward,  and 
upon  an  undertaking  to  give  material  evidence  in  either 
of  those  counties.  He  referred  to  Cailland  v.  Cham-' 
pion,{a)  Hunt  y.  Bridgefordj{b)  Ntaie  y.  Ne9iUe,{c) 
Powell  V.  Rich.  (J) 

Reader  observed,  that  the  practice  in  C.B,  was 
different  from  that  in  this  Court ;  for  in  the  former  die 
motion  to  change  tbe  venue  was  only  a  rule  nisi,  but 
here  it  was  a  rule  absolute  in  the  first  instance. 

Abbott  C.  J.    This  application  is  new,  at  least  in 
this  Court.    The  cases  which  have  been  cited  in  sup- 
port of  it  are  cases  in  which  the  plaintiff  stated  some 
special  fact  not  denied  on  the  other  side.    In  all  those 
cases  the  special  facts  wc^e  stated,  but  here  no  fact  is 
specified :  the  parties  only  swear  to  the  legal  conclusion 
drawn  from  facts.    The  defendant  originally  changed 
the  venue  upon  an  affidavit  framed  according  to  the 
practice  which  has  prevailed  in  this  Court  for  a  great 
many  years.    The  plaintiff  moved  to  bring  the  venue 
back  upon  an  affidavit  different  in  substance  from  any 
of  the  cases  cited.     In  the  case  of  Cailland  v.  Ckam^ 
pion,  (e)  the  defendant  changed  the  venue  to  London 


(o)  r  T.  R.  205.  (6)  1  Taunt.  859.  (c)  6  Tauni.  569. 

{d)  T  TaunU  178 ;  2  Manh,  494,  S.  C.  dHfferentlj  Kported. 

(«)  7  T.  R.  S05 ;  and  tins  case  teems  qualified  hj  tbat  of  PHee  y.  ITonI- 
burne,  5  East.  433 ;  and  it  appears  from  the  report  that  pnrt  of  the  cause  •€ 
action  was  stated  !o  the  plaintiflPs  affidavit  to  Inve  arisen  in  » ibretgn  coontrjr, 
as  to  wUch  see  6  Tkmt.  S65i  5G9.  S  TamU.  t97,  S  Mew  Rep.  m. 
4£aif.  495. 
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on  the  usual  affidavit  that  the  cause  of  action  arose  1819* 
wholly  in  London.  After  which  a  rule  was  obtained  , 
calling  on  the  defendant  to  shew  cause  why  the  former  agcatut 
rule  for  changing  the  venue  to  London  should  not  be 
discharged^  on  the  ground  that  the  venue  bad  been  im- 
properly, removed  to  London ;  because  the  fact  sworn 
to  by  the  defendant  could  not  possibly  be  true,  namely, 
that  the  whole  cause  of  action  arose  in  London^  the  party 
whose  life  was  insured  having  died  in  Scotland.  Here 
there  is  no  allegation  of  any  distinct  fact.  The  defend- 
ant says  the  whole  cause  of  action  arose  in  Staffordshire* 
The  plaintiff  says  it  did  not  wholly  arise  in  that  county, 
but  it  partly  arose  in  Worcestershire.  This  is  only  swear- 
ing to  the  legal  result  of  his  opinion  upon  certain  facts, 
which  facts  are  not  disclosed.  Now  if  we  were  to  allow 
an  affidavit  of  this  description  to  be  a  sufficient  ground 
for  bringing  back  the  venue^  we  should  have  motions 
after  motions  of  this  kind,  founded  upon  this  general 
mode  of  swearing  to  legal  results.  Then  lastly,  we  have 
the  affidavit  of  the  defendant  swearing  that  the  cause 
of  action  arose  solely  in  the  county  of  Stafford.  Why 
are  we  not  to  take  his  affidavit  to  be  true  as  well  as  that 
of  the  plaintiff?  If  the  plaintiff's  affidavit  stated  some 
special  fact  to  shew  that  the  defendant's  affidavit  could 
not  be  correct,  then  the  cases  cited  might  be  authorities 
in  support  of  this  motion.  But  as  the  plaintiff  does  not 
so  place  himself  before  the  Court,  I  think  we  ought  not 
to  interfere. 

Batley  J.  I  am  of  the  same  opinion;  and  I  think 
it  would  be  unreasonable  in  this  instance  upon  the  affi«» 
davits  produced  to  bring  the  venue  back  to  London^ 
The  facts  of  the  case  arising  either  in  Worcestershire  or 
Staffordshire  might  be  a  very  good  reason  for  trying  the 
cause  in  one  or  other  of  those  counties ;  but  it  could  be 
no  reason  for  trying  it  in  London^  which  is  a  great  dis- 
tance from  both  of  those  counties.    The  plaintiff  seeks 
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1819*        to  bring  the  venue  back  to  London  upon  an  undertaking 
^  to  give  material  evidence  in   Worcestershire,  without 

ttgamtt  condescending  to  state  any  special  grounds  for  his  mo- 
tion. In  the  absence  of  such  grounds,  I  think  this  does 
not  fall  within  any  of  the  cases  decided. 

HoLROYD  J.  There  is  no  sufficient  ground  laid 
before  the  Court  to  make  this  rule  absolute.  •  This  is 
very  distinguishable  from  the  case  of  Cailland  v.  Cham^ 
fion,  (a)  where  particular  facts  were  stated,  shewing 
that  what  the  defendant  had  said  upon  his  affidavit 
could  not  be  true,  and  which  facts  were  admitted  on 
the  part  of  the  defendant  to  be  unanswered.  It  has  air- 
ways been  the  settled  practice  in  this  Court,  that  where 
the  venue  has  been  changed  on  the  usual  affidavit,  it 
could  not  be  brought  back,  except  on  the  undeitaking 
to  give  material  evidence  in  the  county  to  which  the 
venue  was  changed,  and  upon  a  statement  of  facts  shew- 
ing the  necessity  for  such  change.  In  the  present  case 
DO  facts  are  stated  to  induce  the  Court  to  bring  the 
vefiue  back,  and  therefore  I  am  of  opinion  that  the  rale 
must  be  discharged. 

Best  J.  The  case  is  distinguishable  from  Cailland 
V.  Champion,  and  is  quite  distinct  from  the  cases  in  the 
Common  Pleas.  In  the  cases  in  the  Common  Pleas 
the  decision  of  the  Court  was  governed  by  a  special 
statement  of  facts  disclosed  on  affidavit.  In  this  case 
it  is  said  that  the  cause  of  action  arises  partly  in  Staf^ 
fordshire  and  partly  in  Worcestershire.  Tliat  does  not 
bring  it  within  the  rule  laid  down  in  the  Common  Pleas, 
because  the  action  is  not  originally  brought  in  either 
of  the  counties  to  which  the  venue  is  changed. 

Rule  discharged. 

(•)  7  r.  It.  J05, 
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1819.   ^ 


Morgan  q.  U  against  Lute. 


Saturday, 

^HIS  was  an  action  to    recover  penalties  against       May  s2d. 

X--^_  -  ,  Ai.i    Court  will  craDt 

the  defendant  under  a  penal  statute.     At  the  trial  leaTetooom- 
before  Holroyd  J.  on  the  last  Western  circuit,  there  ^^q  p^EiScit- 
appearing  to  be  some  circumstances  of  mitigation  in  ^  **y  Pf"*^  ^' 

cnmstanoes  of  mitigatioD  appear;  but  leave  cannot  be  obtained  at  Nm  PrUa,  the  motion  must  be 
made  to  the  Court  in  bank,  and  defendant  must  consent  by  counsel,  (a) 

(a)  By  stfttntelS  JBHs.  c.  5.  s.  3,  it  is  enactad,  tbat  no  common  infonner 
or  plaintiff  shall  or  may  compound  or  agree  with  any  person  or  persons  that 
ihali  offend  or  shall  be  surmised  to  offend  against  any  penal  statute,  for  such 
«»ffeiice  committed  or  pretended  to  be  committed  ;  but  after  answer  made  in 
Court  unto  the  information  or  suit  in  that  behalf  exhibited  or  pitMecuted,  nor 
aiter  answer,  but  by  the  order  orconjfnt  cfth»  Court  in  which  the  same  infor- 
mation or  suit  shall  be  depending,  upon  the  pains  and  penalties  in.  that  act  set 
down  and  declared.  And  the  4th  section  enacts.  That  if  any  person  or  per- 
ioiis,  except  the  clerks  of  the  Court  only  for  making  out  process,  otherwise 
than  is  therein  ap|x>inted,  shall  offend  in  suing  out  of  process,  making  of  com- 
position or  other  misdemeanour  contrary  to  the  true  intent  and  meaning  of  this 
statute ;  or  shall  by  colour  or  pretence  of  process,  or  without  process,  upon 
cokiur  or  pretence  of  any  matter  of  offence  against  any  penal  law,  make  ciij/ 
composition,  or  take  any  money,  reward,  or  promise  of  reward  for  himself,  or 
to  the  use  of  any  other,  without  order  or  consent  of  some  of  her  Mt^eUy's  courts 
oi  WestwuHster,  that  then  he  or  they  so  offending  being  thereof  lawfully  con 
victed,  shall  stand  on  the  pillory,  (now  altered  into  fine  or  imprisonment  at  the 
discretion  of  tlie  Court,  56  Geo.  3.  c.  138),  be  disabled- to  sue  on  any  penal 
statute,  and  ibrfeit  ten  pounds,  half  to  the  king  and  half  to  the  party  grieved. 
A  Judge  at  NisiPrius  has  no  equitable  jurisdiction,  and  can  only  look  to  the 
strict  legal  rights  of  the  parties  to  the  record.  Alner  v.  George,  1  Campb.  392 ; 
Dtde  V.  Birch,  3  Campb,  348 ;  and  therefore  tlie  application  for  leave  to  com- 
pound  must  be  made  to  the  Court.  On  such  an  application,  even  after  ver- 
dict, where  favourable  circumstances  appear,  and  the  defendant  consents  by 
counsel,  the  Court  will  grant  a  rule  absolute  in  the  first  instance,  for  leave  to 
eompoond,  Maughan^  qui  tarn,  v.  Walker,  5  T.  R.  98.  But  after  verdict,  it 
seems  that  the  defendant  must  shew  that  there  are  circumstances  in  the  case 
which  entitle  him  to  the  indulgence.  Crowder  v.  Wagslaff,  1  Bot.  &  Pul.  18. 
And  the  Court  of  King's  Bench,  in  the  exercise  of  their  discretion,  have  re^ 
fused  leave  to  compound  in  an  action  on  the  statute  35  Geo.  2.  c.  36*  for  keep- 
ing a  disorderly  house.  Bellis  v.  Beale,  Tidd,  6th  edit.  58'i.  So  in  an  action 
on  the  statute  13  Geo.  f .  c.  19,  where  part  of  the  penalty  was  given  to  the 
poor,  the  Court  would  not  give  the  parties  leave  to  compound,  though  the 
overseers  at  a  vestry  had  agreed  to  compound  witlioul  receiving  any  part  of 
the  penalty,  because  the  churchwardens  and  over%ers  were  trustees  for  the 
parish,  and  they  could  not  give  up  the  money.  Hunsdn  q.  t.  v.  Sprange', 
2  Sa^h  Rep.  195.  In  C.  P.  where  part  of  the  penalty  goes  to  the  kin^,  the 
consent  of  the  crown  must  be  obtained  before  a  rule  can  be  granted  for  leave 
to  compound,  either  before  or  after  verdict.  Howard  v.  Sowerby,  1  Taun  103 
Sheldon  q.  t  v.  Mumford,  5  Taunt.  S68. 
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the  defendant's  conduce^  th6  perish  officers,  at  whose 
instance  the  action  was  brought,  were  willing  to  remit 
the  whole  penalty  of  100/.  except  the  sum  of  20/. ;  bttt 
the  learned  Judge  said  that  the  action  could  only  be 
compounded  with  the  leave  of  the  Court  above ;  and 

A.  Moore  now  moved  for  leave  to  remit  80/.  of  di€ 
penahy  given  by  the  statute,  and  he  cited  Maughan,  q.  t. 
v»  Walker^  {b)  where  the  Court  gave  leave  to  compoiiDd 
after  verdict  obtained  in  an  action  for  usury. 

The  Court  said  that  this  could  not  be  done  at  the 
thai,  and  the  proper  mode  was  that  now  adopted,  bat 
it  was  necessary  that  the  defendant  should  consent  by 
counsel.  Accordingly  the  defendant  afterwards  coa^ 
sented  by  counsel,  and  the  rule  was  made  absolute. 

(6)  5T.  R.9a 


Satwrday, 
May  ttd. 


KiRKHAM  against  Mabteb. 


Motion  ibr  a       HPHIS  cause  was  tried  on  Thursday ^  13th  in8t«  being 
cause  tried  in  the  second  Sittings  in  this  Term,  when  the  plaintiff 

the  Sitdngs        ^,^g  nonsuited  on  a  point  of  law.    The  distringas  was 

be  made  within  four  days  aAer  the  reiura  <jf  tht  dkbringoi,  and  ii  not  coofined  to  the  ipaoe  of 
four  days  ai^er  the  trial  of  the  cauie.  (a) 

(a)  The  space  of  four  days  is  the  time  prescribed  by  the  role  for  judg- 
ment ;  and  in  note  (a)  to  Rule  5d,  East.  T.  5  Geo.  S,  it  is  stated  that  no 
judgment  given  either  for  the  plaintiff  or  defendant,  upon  a  writ  of  Niu  Prius 
or  enquiry,  can  be  entered  until  four  days  (exclusive)  after  the  entry  of  a  rule 
for  judgment,  during  which  four  days  the  party  against  whom  the  judgmeiU 
is  given  may  move  for  a  new  trial,  and  if  it  be  denied,  may  then  move  in  ar- 
rest of  judgment,  &c.  but  the  rule  for  judgment  is  not  necessary  if  the  plaintiff 
be  nonsuited,  for  in  that  case  it  is  sud  judgment  may  be  entered  immediatelj 
after  the  day  in  bank.  Rule  East.  reg.  3,  note  (a)  K.  B.    In  C.  P.  if  a  cause 
be  tried  in  Term  time,  the  motion  for  a  new  trinl  must  be  made  before  or  on 
the  appearance  day  of  the  return  of  the  habeas  corpora  juratum,  if  rctumabte  as 
in  actions  by  original  on  a  genend  return  day ;  or  if  retunable  on  a  day  cer- 
tain, then  within  four  days  exclusive  of  the  return  day«  Zstp.  C.P.  45^  JuU, 
6th  ed.  934.    A  new  trial  cannot  be  moved  for  after  the  four  days  have  ex- 
pired, even  with  the  consent  of  the  parties.    Anon,  Mkh.  T.  1816,  Nov.  13. 
New  trial  cannot    The  Attorney-General  moved,  by  oousent  of  the  parties,  for  a  new  trial  tiiber 
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returnable  the  17th  lost,  being  Monday ^  and  on  the         IDI^. 

21st  inst.  Abraham  mored  for  a  new  trial,  but  it  was         

thea  suggested  that  the  motion  should  have  been  made  apnnst 
within  fpur  days  softer  the  trial,  and  he  then  took  no-  ^^-^teb. 
thing  by  bis  motion*  He  mentioned  the  case  again 
this  day,  and  referred  to  a  manuscript  note  of  the  case  of 
Gqfien  v.  Chiisus  as  in  point,  and  in  which  Gumey  was 
for  the  plaintiff,  and  Chitiy  for  the  defendant.  There 
the  ts\el  took  place  at  Westminster  Hall,  at  the  second 
Sittings  in  Easter  Term  1818,  being  on  Monday  the 
21st  of  April,  A  verdict  was  found  for  the  plain tiif, 
the  defendant's  witnesses  and  attorney  having  gone 
away  on  the  assurance  of  counsel  that  the  cause  could 
not  come  on  diat  day.  The  distringas  was  returnable 
on  Wednesday  the  22d  of  April,  and  on  Saturday  the 
25th,  Ckitty  raioved  for  a  new  trial,  grounded  on  an 
aflBdavit  of  these  facts,  and  obtained  a  rule  nisi,  which 
oa  Saturday  the  5d  of  May  following  was  made  abso- 
lute, (although  opposed  on  die  ground  that  the  motion 
ought  to  have  been  made  within  four  days  after  the 
trial)  the  defendant  coosenting  to  pay  the  money  into 
Court,  pay  the  costs  of  the  day,  and  the  costs  of  tl>e 
application  to  be  taxed  by  the  Master.  On  the  autbo- 
riiy  of  this  case, 

The  CouBT  gave  leave  to  make  the  motion,  which 
was  accordingly  heard,  but  refused,  upon  the  ground 
that  the  nonsuit  was  well  founded. 

tke  fiat  four  days  of  the  Term,  but  aotwkbftaiidiDg  the  consent,  the  Court  be  mored  after 

■aid  it  sovid  not  be  done,  and  tke  appUcatioo  being  made  ader  the  limci  al-  ^^^  ^^^  ^^y*f 

\amfd  by  tiie  pcaotace  of  the  Court,  the  ride  £nr  a  new  trial  must  be  refused.  ^^"^^^  ^^'  ^^ 

So  affidavit  in  anpport  of  rule  for  new  trial  sworn  afur  the  four  days  cannot  parties. 

be  reoHved^— iBucfasr  ▼.  Martkai,  Midi,  T.  tSlS,  Nov.  13th.  This  cause  was  j\£(|avitin  8ud« 

toed  00  depoiitiont  at  the  SittfaigB  at  Guildhall,  before  Abbott  C.  J.  when  the  port  of  a  motion 

plamriflr  was  imuaited.    Twdal  now  moved  to  set  aside  the  nonsuit  and  have  for  a  new  trial 

a  new  ibial.    Tbe  motioD  was  proposed  to  be  made  oa  an  affidavit,  but  that    '^."f^.  ^  "^^  ' 
-..    .  .1  1  .      .11.1.  •        r  .1  withm ibor dayi 

■mdaiKit  was  sot  id  the  counsel  s  possession  tul  the  moruutg  of  tbe  previous    ^^  ^i^^  J^an, 

dtt^.    Tbe  Cmri  esprcaeed  an  opinion  that  that  affidavit  could  not  be  used, 

the  affidavit  not  baviag  iMea  a  worn  within  tbe  &nt  font  days  of  tbe  Term. 

Bvt  tfac  Court  iipoB  other  |;riNHid»  granted  a  ride  nisi  oo  payment  of  costs. 
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I819. 

Monday, 
May  S4tb. 
Notice  at  the 
foot  of  a  bill  of 
Middteiex,  spe- 
cifying the  day 
and  mouth 
when  the  defen- 
dant b  to  ap- 
pear, IB  regular, 
though  it  wholly 
omit  to  state  the 
year,or  the  word 
'*  neat ''(a) 


He'd,  that  th« 
jear  in  which 
the  defendant  is 
directed  to  ap- 
pear, in  a  notice 
at  the  foot  of 
common  process, 
if  stated  at  all 
mast  be  in  let- 
ters, iK>t  figures. 
But  the  doc- 
is  now  over- 
ruled. 


Humphries  against  Cullingwood. 

yf  MOSS  shewed  cause  against  a  rule  nisif  for  setting 
aside  the  service  of  the  copy  of  the  bill  of  Mid^ 
diesexm  this  case  for  irregularity;  the  irregularity  com- 
plained of  being  the  total  omission  in  the  notice  to  ap- 
pear at  the  foot  of  the  process  as  well  of  the  year  as  of 
the  word  "  next/'  which  (it  was  contended)  were  re- 
quired by  the  statute  5  G.  2.  c.  27.     He  submitted  that 

(a)  By  Stat  5  Geo.  f .  c.  27.  s.  1.  it  u  enacted,  that  in  all  cases  where  the 
cause  of  action  sliall  not  amount  to  the  sum  of  10/.  (since  extended  to  15^ 
except  on  bill  or  note, 31  Geo.S.  c.  124.  s.  1)  the  writ,  process,  declaration,  and 
aU  other  proceedings  shall  be  in  Ihe  English  (ongue,  and  written  in  words  at 
length  in  a  common  legible  liand  and  character ;  and  s.  4.  directs,  that  upon  eveiy 
copy  of  such  process,  to  be  served  upon  any  defendant,  shall  be  written  m 
like  mamter  an  English  notice  to  such  defendant,  of  tlie  intent  and  meaning  of 
such  service,  to  the  effect  following,  vis.  "  A.  B,,  you  are  served  with  thb 
process  to  the  intent  tliat  you  may,  by  your  attorney,  apfiear  in  his  Majesty's 
Court  of  ■  at  the  return  thereof,  being  the  — -.^—  day  of  "  (as 

the  case  sliall  happen  to  be)  in  order  to  your  defence  in  tliis  action."  It  is 
observable,  tliat  this  form  dbes  not  require  any  year  to  be  mentioned.  And  m 
the  case  of  EHiot  v.  Parrot,  Bama  425,  where  the  notice  specified  the  day  of 
the  month  at  which  the  defendant  vras  to  appear,  without  saying  instaqt,  next, 
or  mentioning  the  year ;  the  Court  held  it  to  be  sufllident,  exploding  tlie  for- 
mer doctrine  upon  the  subject  See  also  the  case  of  tlie  Weaurs'  Company 
v.  Forrest,  2  Stra,  123f .  But  it  was  afterwards  held,  that  as  the  first  section  of 
the  statute  directed  the  proceedings  to  be  written  **  in  words  at  length,**  and 
the  fourth  section  required  the  English  notice  upon  the  copy  of  the  process 
to  be  written  "  in  like  manner,"  it  was  necessary  that  the  day  ef  the  month 
should  be  specified  in  words  at  length.  Pinero  v.  Hudson,  1  M,  k,S.  119; 
Baylis  v.  HtM,  Tn/t.T.  1815,  MSS.  And  it  was  at  one  time  conudered,  that 
though  it  was  unnecessary  to  specify  the  year,  yet  if  the  year  was  mentiooed 
and  stated  in  figures  instead  of  wards  at  length,  the  service  of  the  process  was 
irregular. 

Subbing  V.  Hunt.  Parke  shewed  cause  against  a  rule  obtained  by  fjpi- 
naue  to  set  aside  proceedings  for  irregularity,  on  the  ground  tint  the  year  in 
which  the  defendant  was  directed  to  appear  in  the  notice  at  the  foot  of  com* 
mon  process  was  stated  in^gvres,  although  the  day  of  the  month  was  written 
in  words  at  length.  It  was  contended,  that  this  was  an  old  printed  form,  and 
that  there  was  no  room  to  enter  the  year  in  words ;  that  all  the  practitioners 
and  officers  were  of  opinion  that  the  year  liad  never  been  stated  in  letters, 
and  that  the  practice  must  be  admitted  to  explain  the  words  of  the  statute ; 
that  the  form  had  probably  been  settled  long  ago  by  the  Court,  and  that  the 
same  information  was  afforded  by  figures  as  by  letters,  and  many  uninlbmied 
penons  would  be  able  to  read  figures  who  could  not  read  the  words  at  length. 
— Campbdl,  amicui  curut,  observed,  that  in  two  cases  it  had  been  held  not  ne- 
cessary to  state  the  year  at  alL    Weaven^  Company  v.  Forrett,  2  Streu  XtSi,; 
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the  statute  did  not  require  any  statement  whatever  of  the        1819., 
year  in  the  notice  to  appear,  and  that  the  word  "  next"         """"^ 
was  unnecessary,  and  he  referred  to  the  cases  of  the        agnuat 

Weavers'  Company  v.  Forrest, {b)  Steel  v.  Campbell,{c)  ^''I'W^o^ood. 
and  Pinero  v.  Hudson*  (d) 

Holt  contended  that  it  was  necessary  to  insert  the 
year,  or  at  least  the  word  "  next,"  and  referred  to  fVing'  j 
Jield  V.  Beard,  Barnes  419*  and  he  urged  that  the  mo-  ] 
dern  decisions  only  established  that  the  year  might  be 
stated  in  figures,  but  these  determinations  did  not  war* 
rant  the  total  omission  of  the  year. 

The  Court  said  that  the  object  of  the  legislature  in 
passing  this  act,was  to  give  certain  information  to  persons 

-  -  -  -  -  -  -■---_ 

EUuft  y.  Parrot,  Bama  AtS.-^Lt  Blanc  J.  said,  It  u  sufllicieiit  oertauily  if 
the  word  "  next"  or  "  instant "  is  introduced.  It  is  the  intcnlion  of  the  no- 
tice to  explain  the  jear  of  the  reign  mentioned  in  the  writ.  As  to  the  argu- 
xnent,  that  many  persons  are  acquainted  with  figores  who  could  not  xead  the 
words  at  length,  that  would  extend  equally  to  the  day  of  the  mouUi,  which 
must  be  stated  in  words.— Dampier  J.  said.  "  It  is  not  material  to  mentbu 
the  year;  but  the  question  is  herCi  whether,  if  mentioned,  yon  must  not  men- 
tioD  it  corrccdy,  and  set  it  out  in  words  at  length.  Can  you  strike  out  the  year 
as  surplusage  ?  if  not,  it  must  be  in  letters.  "  Ana  the  Court  made  the  rule 
absolute  for  setting  aside  the  proceeding,  but,  on  the  particular  circumstunces 
of  the  case,  without  costs.  See  also  WUUama  ▼.  Jay,  cited  5  Taunt,  653 ;  Gr^an 
V.  Les,  3  TatuU,  651, 1  Marth,  <273,  S.  C ;  Band  v.  Bomei,  6  Taunt.  5, 1  Manh, 
405,  $.  C  ;  where  it  was  held»  tliat  tliough  Uie  day  of  the  mobth  was  stated 
in  words  at  length,  yet  if  the  year  was  Mated  lii  figures  the  service  was  irregu- 
lar; but  these  cases  have  been  since  overruled.  Butler  v.  Cohen,  4  M.  6c  S. 
S35 ;  Eyre  v.  IKulf/i,  6  Taunt.  SS3, 1  Manh,  57?  ;  and  it  is  now  held,  that  as 
it  is  unnecessary  to  state  the  year  at  all,  the  service  of  the  process  will  not  be 
Irregular  if  the  year  is  stated  in  figures. — Baylit  v.  Hall.  Trin,  T.  1815,  June 
8(h.  Wilkimm  moved  to  set  aside  proceedings  on  account  of  the  year  in  the  Tlie  year  in  the 
EngUsk  notice  being  expressed  in  figures  instead  of  words  at  length.  Sedper  Engfuk  notice 
Bayley  J.  It  has  been  settled  that  the  year  may  be  in  figures,  though  the  ?*y  ^  '"  *  , 
day  of  the  month  must  be  set  forth  in  words  at  length.  Therefore  there  is  no  ^i,^  j^y  q(  iif^ 
irregularity,  and  the  rule  must  be  refused.  month  must  be 

See  also  Amm,  Mich.  T.  1815,  NiW  8th.  Barrow  moved  to  set  aside  the     set  out  in  words, 
service  of  a  latitat,  on  account  of  the  year  in  which  the  defendant  was  di-    The  year  in  an 
rected  to  appear  in  the  notice  at  the  foot  of  the  writ  bcinj;'  in  figures,  and  he    Englishuoiico 

rtlied  on  the  case  of  Grwan  v.  Lee,  I  flJarsfc,  272.     5  Taunt.  651,  S.  C.    Sed    ^^^  ^  *" 

natures* 

per  Curiam.  That  question  was  settled  the  last  Term :  and  on  a  conference 
with  the  Chief  Justice  of  the  Common  Fleas,  that  case  was  in  terms  overruled, 
and  finally  decided  that  the  year  may  be  m  figures. 

(6)  2  Str.  1232, 1233.        (c;  1  7ottitt.  424.        (rf)  1  M.  &  5.  119. 
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• 


who  jni^t  not  know  what  was  meant  by  Monday  neact 
after  die  morrow  of  All  JSouU,  or  any  other  Feast-day 
in  the  Term,  it  was  necessary  to  give  the  day  of  tbe 
moMthj  in  opder  that  igognnt  persoas  laight  act  be 
puzzled  by  the  technical  expressions  of  time  usually 
adopted  in  the  process  of  the  Court ;  but  neither  upon 
the* words  of  the  act^  nor  upon  principle,  was  there  any 
necessity  for  stating  the  year,  inasmuch  as  die  party,  by 
the  statement  of  the  day  of  the  month  when  he  was  re* 
quired  to  appear,  must  understand  that  he  was  required 
to  appear  at  the  earliest  time  to  which  the  notice  coiM 
apply.  The  Court  also  referred  to  the  case  of  Butler 
Y.  Cohen,  (a)  in  which  it  was  held  that  the  year  being  in 
figures  in  the  English  notice,  did  not  render  the  service 
of  the  process  irregular,  and  the  Court  said  that  diat 
decision  took  place  after  the  Judges  of  this  Court  had 
conferred  with  those  of  the  Common  Pleas ;  and  that 
the  groufid  of  the  decision  was,  that  inasmach  as  it  was 
not  necessary  to  specify  the  year  at  all  in  the  notice, 
consequently  the  statement  of  it  in  figm^es  could  not 
prejndiee ;  and  it  was  obsenred  that  the  case  of  JEyrt 
V.  Walsh,  (6)  established  that  the  practice  of  the  Court 
of  Common  Pleas  wa«  to  the  same  effect. 

Rale  discharged. 

(a)  #  V.  ^  &  335.  (b)  6  Taunt.  333. 


Monday, 
May  34th. 


Williams  against  Scudamore, 


WheR«dfifeiid»  npHE  defendant  in  this  case  was  arrested  on  a.icstatum 
thcintahai  ^  capias  returnable  the  first  return  of   Mkhaelmat 

ctwi^oii  fiM*     Term  last,  and  notice  of  declaration  was  served  de  bene 

dt  foM«M,  he  is  not  entitled  to  his  diAcbaii^  under  the  Rule  of  Court  6  H^.  &  li.  altfaoagh  no 
decUntiMi  in  chkf  is  afterwards  delivered  wiUiin  two  Ternu.  In  such  case  no  affidavit  need 
be  filed  of  the  delivery  of  the  declamtion.  (a) 

(a)  Wliere  a  dedaratbn  was  delivered  to  a  pnsoner  in  oastodj  in  the 
gaol  at  Efteter,  indorsed  with  a  notiee  to  plead  in  eight  4a^«,  and  tlw  defend- 
imt  pleaded  before  the  dedaratien  was  iiled,  it  was  beld  tbat  the  platoiiff 
coald  nek  sign  judgment  as  for  want  of  a  plea.  Froas  v.  Pmwukmi,  4  TmmL 
545.    fiy  Hole  9i/.  S6  Geo.  S.  It  is  ordered,  that  in^cMM  wben  a  pri- 


J 
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esse  on  the  9th  November,  and  on  the  10th  notice  of  ISI^. 
render  was  served  on  the  plaintiff's  agent,  and  on  the 
)7th  of  the  same  month  the  defendant,  being  a  prisoner, 
pleaded  the  general  issue ;  vpon  which  issue  was  joined, 
and  the  case  was  tried  at  the  Sittings  after  last  Hilary 
TeriQ.  Since  that  time  he  remained  in  the  custody  of  the 
marshal,  and  no  declaration  in  chief  had  been  delivered 
bj  the  plaintiff.  A  summons  having  been  taken  out  by 
the  defendant  before  Batlbt  J.  at  chambers,  on  the 
ground  that  he  was  supersedeabie,  and  entitled  to  his  dis- 
charge under  the  rule  of  Court"  E.  5W.SfAf.  (a)  no  de- 
claration having  been'  delivered  within  two  Terms,  an 
order  was  granted.  The  order  made  upon  the  rule  now 
came  before  the  Court,  and  the  question  was,  whether 
the  defendant  was  supersedeabie  under  the  circumstance^ 
above  stated^  on  the  ground  that  no  declaration  had  been 
delivered  within  the  time  prescribed  by  the  Court. 

Carter,  for  the  plaintiff,  contended  that  the  defend- 
ant, by  pleading  to  the  declaration  filed  de  bette  esse, 
waived  the  irregularity  (if  any)  in  not  delivering  the  de- 
claration in  chief,  and  was  consequently  not  entided  to 
his  supersedeas.  Strictly  speaking,  perhaps  the  decia* 
ration  should  have  been  delivered  to  him  after  he  had 
been  rendered  by  his  bail,  but  as  he  chose,  of  his  own 
accord,  to  plead  to  the  declaration  filed  de  bene,  esse,  he 
waved  the  irregularity.  He  referred  to  Pearson  v.  Raw- 
Iings,(b)  where  it  was  held  tliat  a  prisoner,  who  is  super- 

soner  is  or  shall  be  taken,  detaiued,  or  charged  in  custody  by  meme  process 
issuing  out  of  this  Court,  and  the  plaintiff  shall  not  cause  a  declaration  against 
neh  priBoner  to  be  Hdimred  to  such  prisoner^  or  to  tbe  gadcr  or  tunikej 
of  the  ^aol  or  prison  wliere  auch  prisoner  is  or  shall  be  detained  or  chai^d 
in  custody,  before  the  end  of  the  i\ext  Term  after  the  return  of  the  process  by 
virtue  whereof  such  prisoner  is  or  shall  be  taken,  detained,  or  charged  in 
custody;  aod  (aniesstbe  prisoqcris  or  shall  be  in  .custody  of  the  narahal) . 
cause  an  affidavit  to  be  made  and  filed  with  the  clerk  of  the  rules  of  this  Court, 
of  the  delivery  of  such  declaration,  and  of  the  time  when,  and  the  person  to 
irbom  the  same  was  delivered,  before  the  firat  day  of  tiie  next  Term  after 
the  delivery  of  such  deditFatiQiv  th^  prnoner  sl^  be  dischaiged  o«t  of 
cuatody  by  yiT\X<iX  tuperttdeat, 

(o)  Reg.  3.  note  6.  (6)  1  £ait.  77. 


ScoDAMoas. 
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18i9«  sedeable  for  want  of  filing  a  bill  against  him  in  timei 
Williams  ^w^^s  the  irregularity  by  afterwards  pleading.  In  this 
case  the  defendant  pleaded  after  he  was  in  custody,  and 
he  thereby  encouraged  the  plaintiff  to  go  on,  without 
complying  with  the  strict  rule  of  the  Court.  It  was  too 
late  for  him,  therefore,  to  avail  himself  of  an  objection 
with  which  he  had  previously  dispensed.  If  nothing 
had  been  done  on  his  part  until  the  declaration  was  de- 
livered, then  he  might  avail  himself  of  the  irregularity; 
but  having  taken  a  step  in  pleading  to  a  declaration 
filed  de  befie  esse^  it  was  plainly  telling  the  plaintiff  that 
be  need  not  deliver  a  declaration. 

Chitty,  contrsi,  contended  that  the  defendant  in  thi 
case  was  entitled  to  a'  supersedeas,  as  well  upon  the  au* 
thority  of  the  rule  of  Court  of  5  ff,  S^  M.  as  of  de* 
cided  cases.  It  was  clear,  that  by  the  rule  of  Court 
referred  to,  if  there  be  no  declaration  delivered  against 
a  prisoner  within  two  Terms,  he  is  entitled  to  be  dis- 
charged; and  by  the  rule  Triti.  19  G.  3.  a  prisoner 
supersedeable  is  deprived  of  the  prison  allowance,  and 
he  shall  be  turned  out  of  prison.  [Abbott  C.J.  The 
question  here  is,  whether  the  defendant  is  in  fact  super- 
sedeable f]  By  the  rule  of  5  IV.  Sf  M.  there  must  be 
an  affidavit  filed  of  the  delivery  of  the  declaration. 
[Bayley  J.  Can  the  defendant  complain  that  no  decla- 
ration has  been  delivered,  after  be  has  actually  pleaded? 
— Best  J.  He  acknowledges  the  fact.]  The  general 
rule  is,  that  where  a  declaration  is  delivered  de  bene 
esse,  and  the  defendant  is  afterwards  rendered,  there 
must  be  a  declaration  delivered*  Here  the  declaration 
is  filed  de  bene  esse,  and  the  defendant  being  in  custody, 
he  has  no  opportunity  of  searching  the  file,  having  no 
attorney  either  to  direct  him  what  to  do,  or  to  take  the 
declaration  out  of  the  office.  The  plaintiff  demands 
a  plca^  and  the  defendant,  ignorant  of  his  own  intetr 
rests,  complies  with  the  rule.  The  object  of  the  rule 
5  W.  if  3X.  is  to  prevent  a  prisoner  who  has  not  the  ad- 


IN  THE  FittY-NiNTH  Veah  ov  GEORGE  III.  S89 

vantage  of  the  advice  of  an  attorney,  from  being  drawn  IfflS. 
in  to  plead  imprudently.  The  defendant  here  had  Wftt**  ■ 
pleaded  sooner  than  he  need  have  done^  and  therefore  «r«««* 
lie  was  entitled  to  the  benefit  of  the  rule.  It  was  a 
positive  direction  of  the  rule^  that  the  declaration 
should  be  delivered  personally  to  the  defendant,  in  order 
that  he  might  clearly  understand  what  he  had  to  plead 
to.  Tlie  circumstance  of  the  defendant  having  pleaded 
'was  no  waiver  of  the  irregularity,  so  as  to  deprive  him 
of  the  benefit  of  the  sttpersedeas,  because  he  might  avail 
himself  of  it  at  any  time  before  judgment ;  for,  accord- 
ing to  an  old  rule  of  practice,  where  a  party  is  once 
sapersedeable,  he  is  always  so.  (a)  He  submitted,  there- 
fore, that  the  plaintiff  should  have  delivered  a  declara- 
tion in  chief  after  the  defendant  was  in  custody,  and 
that  the  latter  was  not  concluded  by  his  plea;  and 
he  cited  Nowell  v.  Bingkaniy  (b)  where  it  was  held,  that 
the  delivery  of  a  declaration  against  a  prisoner,  though 
within  two  Terms,  is  a  nullity,  if  there  were  no  bill  filed 
before,  and  he  is  entitled  to  his  discharge  under  the 

Abbott  C.  J.  There  is  no  doubt  respecting  the  ge- 
neral rule.  The  single  question  is,  whether  the  defend- 
ant, having  pleaded  to  the  declaration  filed,  has  not 
thereby  led  the  plaintiff  to  suppose  that  it  was  a  good 
declaration,  to  which  he  found  himself  bound  to  answer. 
1  think  the  defendant  by  so  doing  was  not  supersede- 
able,  and  consequently  the  reasoning  built  upon  the 
assumption  of  the  fact,  that  he  was,  does  not  apply. 

Bayley  J.  I  think  the  defendant  cannot  complain 
that  a  declaration  has  not  been  delivered,  after  he  has 
pleaded  to  a  declaration  filed.  He  was  in  the  custody 
of  the  marshal^  and  be  was  not  bound  to  plead,  but 


(a)  Rm  ▼.  GkriMt/Uld,  1  7.  A.  d9t.  (h)  A  £<iit.  1«. 
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having  pleaded,  he  waives  the  irregQlarity«  The  ground 
upon  which  he  is  sought  to  be  discharged  is^  that  the 
plaintiff  did  not  declare  in  due  time,  but  that  objection 
is  answered  by  the  defendant's  own  condact.  It  is  also 
said  that  no  affidavit  has  been  filed  of  the  delivery  of 
the  declaration :  but  where  a  defendant  is  in  custody  of 
the  marshal,  no  affidavit  is  ever  filed,  (a) 


The  rest  of  the  Court  concurred,  and  the  order  for 
the  prisoner's  release  was  discharged. 

(a)  Hid,  6  cd.  SSt.    See  tenpf  of  Uie  nile  ante,  588  note. 


Moitdmf, 


MouNTSTSFHEN  and  OTHERS  ogaifut  Brooke 

and  OTHERS. 


PleapMiidarmn  ^HIS  was  an  action  of  asmmpsit  on  four  bills  of 
S^JeTjwKof         change  drawn  by  Hun^hrt/  Mills  upon  and  ao- 
■*'«^  P»*°^  cepted  by  the  defgndants,  and  payable  to  the  plaintiffs' 

oottt,  OD  temu  of  indemmty  agtiiut  coitsbeing  given  to  the  piainfiff  who  had  releaied  the  actiaft, 
though  the  oonaect  of  such  plaintiff  had  not  been  obtained  before  action  brought,  it  appearing  that 
DO  cooaidenuion  had  been  given  for  the  release,  and  that  the  plahitiifs  soed  as  tniMees  ftr  tiic 
creditors  of  an  insolyent  penon.  (a) 

(«)  In  the  ease  of  Doe  y.  FrmMm,  7  Ttwnt.  9,  where  a  iamHovd  defirajed 
the  costt  of  defendiQg  an  actian  of  ejectment  hi  the  name  of  an  illiterate  te- 
nant, who  afterwards  gave  a  retrasU  of  the  piea  and  confession  of  the  action, 
the  (>>art  set  aside  the  retraxit  and  cognovit,  and  let  in  the  landlord  to  defend 
the  action.  So  where  a  broker  had  made  a  distress  for  rent,  aul  thelaadlotfl 
with  the  pem^ssion  of  the  broker  conmcaced  aa  action  in  hia  mme  ag^uott 
the  sheriff  for  tailing  insufficient  pledges ;  but  the  bailiff  afterwards  gave  no- 
tice to  the  landlord  that  the  action  should  not  proceed,  which  he  alleged  was 
dene  iur  t|K  pnrpoie  of  giving  time  totlKsberiiTs  officer,  who  waa  vneh  dis- 
tressed, and  the  bailiff  withoot  the  perautsion  of  the  lesnir  rekated  the  aotka, 
tiie  Court  set  aside  the  release  and  p^  thereof  puii  darrein  continoancf ;  and 
Burrough  J.  observed,  that  in  a  similar  case  about  ten  yean  before.  Lord 
Eidon  C.  3.  had  holden,  that  no  acdon  could  be  brought  in  tlie  nane  of  a 
troitee  witboot  hb  ooosent,  b«t  that  if  a  tmatee  would  net  couaeDt  to  lend  his 
name  as  a  phdntiff,  the  Court  of  Chancery  would,  on  application,  compel  fabn 
to  permit  his  name  to  be  used ;  nevertheless  that  if  an  action  were  ooea 
eommeneed  m  ^  name  of  a  trastee,  he  eouM  not  afterwards  releaae  it  etoqit 

by  leave  of  tlie  Court  The  Court  held  that  if  the  present  action  had  been 
commenced  without  the  plaintiff's  perminion,  the  release  might  have  been  a 
tridE,  the  frdts  of  which  the  Court  night  poMlbiy  doI  fafefe  the  right  to  take 
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order;  and  at  the  trial  at  Gaildhall,  8  January  last^  the         1619. 
.  defendants  pleaded  puu  darrein  continuance  a  release,  - 

dated  19th  of  December  last^  executed  by  the  said 
Humphry  Milh^  who  was  one  of  the  plaintiffs. 

Marryat  and  Chitty  on  a  former  day  moved  for  a 
rule  to  shew  cause  why  this  plea  of  release  should  not  be 
discharged^  and  why  the  defendant  should  not  pay  the 
costs  of  the  application,  upon  affidavits  stating  that  the 
plaintiffs  sued  as  trustees  for  the  creditors  of  Thomut 
Pook,  and  that  the  plaintiff  Mills  had  received  no  con- 
sideration for  the  release,  and  that  the  same  was  exe- 
cuted under  circumstances  sufficient  to  establish  that 
the  release  was  obtained  with  a  fraudulent  intent  to  de- 
feat the  action;  and  in  support  of  the  application,  the 
case  of  Legh  v.  Legh  (a)  was  referred  to,  in  which  it  was 
held,  that  if  the  obligor  of  a  bond  after  notice  of  its 
having  been  assigned  take  a  release  from  the  obligee  and 
plead  it  to  an  action  brought  by .  the  assignee  in  the 
name  of  the  obligee,  the  Court  will  not  set  such  a  plea 
aside,  and  a  rule  nisi  was  obtained. 


Gumey  and  Gaslee  now  shewed  cause  upon  affi- 
davits, which  stated  that  the  consent  of  Mills  for  the 

—  ..  ■  ■ .  —  ■  ■*— ■  ...  I.I.      -  .^ 

Iroadiederendaat;  bothOTtf  tKe  ]4afaittf  had  leut  hb  nSaK  hi  the  begin- 
ning, and  tha  sheriff  ousbt  not  to  b».periiuttod  to  arm  hiinMlf  with  this  !«> 
leaae,  Hickey  r.  Burt,  7  Taunt.  48.  But  where  an  action  was  brought  by 
two  plaintiffs  as  executors,  to  rrcover  firom  the  defendant  money  beloogiug  to 
the  teitatoi^  estate,  the  Court  of  Common  Pleaa  reAistd  to  set  aside  a  ploa 
of  release  gnren  by  one  of  the  pUiintiffs,  on  a  suggestbn  that  the  other  plain- 
tiff was  the  party  beneficially  mterested;  saymg  that  where  a  co-plaintiff  is 
hy  fawomapetnt  tn  g|vo  a  retoase,  and  the  Coort  are  criled  npon  to  set  it 
akde  npon  the  ground  of  fimud,  the  phdnthT  applying  musk  make  ont  a  fay 
Ftrong  case  of  fraud,  Jones  ▼.  Herbert,  7  Taunt.  4S1.  Such  a  release  wait 
prevail  at  the  trbl,  as  the  Judge  at  Niti  Prim  has  no  equitable  jurisdietion, 
and  can  only  look  to  the  leg^  rights  of  the  parties,  Alner  y,  Gecrge,  1  Campb, 
S9t.  It  seems  bwful  for  one  of  two  joint  creditors  to  arrest  the  debtor  with- 
out the  consent  of  the  other  creditor,  1  Lord  Baym.  380 ;  though  a  com- 
mission of  bankruptcy  can  only  be  sued  out  upon  the  petition  of  both  tho 
dtditon,  BnciUimd  t.  Newtame,  l  Taunt.  477.    1  Campb,  474. 

(a)  tJSc$.iiPuL  447. 
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MOVNTSTIPDEN 

agakut 
Bbookb. 


proceeding  id  the  action  had  not  been  obtained^  and 
that  he  verily  believed  that  there  was  great  risk  in  the 
action,  that  great  costs  had  been  incurred,  and  before 
he  executed  s^  release,  he  had  given  notice  to  the  other 
plaintiffs  and  their  attorneys,  that  unless  he  was  indem- 
nified against  the  costs,  he  would  execute  a  release; 
and  that  not  having  received  any  answer,  and  finding 
that  the  cause  was  about  to  be  tried,  he  had  execnted 
the  release  in  order  to  protect  himself  from  liability  to 
further  costs. 


The  Court  having  inquired  whether  Mills  owed 
any  debt  to  the  defendants,  or  had  received  any  con- 
sideration for  the  release,  it  was  admitted  that  no  con- 
sideration had  passed.  Whereupon  the  Court  ordered 
that  the  plea  of  release  should  be  set  aside  and  the  re- 
lease cancelled,  the  other  plaintiffs  undertaking  to  in- 
demnify the  plaintiff  Milts;  and  the  rule  was  made 
absolute  on  these  terms,  without  costs. 


Monday, 
JUay  24th. 

yfhert  a  de- 
fendant was 
twice  arretted, 
and  pot  in  bail 
to  two  wriu  in 
different  coun- 
ties for  the  same 
cause  of  action, 
the  Court  re- 
fused to  make  a 


Powell  against  Henderson. 

TTOLT  on  a  former  day  obtained  a  rule,  calling  upon 
the  plaintiff  to  shew  cause  why  one  of  two  writs 
issued  against  the  defendant  should  not  be  set  aside 
for  irregularity,  with  costs  to  be  taxed  by  the  Master, 
the  irregularity  being,  that  the  defendant  was  arrested 
twice  for  the  same  cause  of  action.    The  affidavit  on 

rule  absolute  for 

setting  aside  proceedings  in  "  one  of  two  actions  "  brought  against  the  defendant,  as  the  proper 

course  was  tlmt  an  exoniretur  should  b«  entered  on  one  of  the  bail-pieces,  (a) 

(a)  Where  a  plaintiff  sued  out  writs  into  two  counties,  and  arrested  tlie 
defendant  in  both,  and  two  bail-bonds  were  given,  and  the  defendant  was 
then  apprized  that  no  further  proceedings  would  be  taken  on  the  second  wiit, 
the  Court  refused  to  set  aude  the  assignment  of  tlie  first  bail-bond,  but  said 
that  it  ^ould  be  right  that  Ihe  proceedings  on  such  second  writ  should  be  UX 
aside,  and  that  the  plaintiff  should  pay  the  costs  oi  these  proceedir.gs  up  to 
the  time  when  he  gave  notice  that  he  should  not  proceed  in  the  second  cooot^i 
Mkdi  V.  Uorm,  S  Taunt,  67. 
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which  the  motion  was  made^  stated  that  the  defendant 
was  arrested  on  the  9th  of  April,  in  the  county  of 
Surrey,  upon  a  latitat,  and  in  ten  days  afterwards  he 
was  arrested  again  in  London  upon  another  latitat  for 
the  same  cause  of  action,  at  the  suit  of  the  same  plaintiff; 
and  that  the  plaintiff ^s  attorney  suffered  him  to  put  in 
bail  to  both  writs. 


1819. 

POWBLL 

agaiiut 
Himdbbsok, 


Park  now  shewed  cause,  and  contended  that  the 
rule  drawn  up  was  not  adapted  to  the  circumstances  of 
the  case,  for  although  two  arrests  had  taken  place  under 
a  mistake,  there  was  in  fact  but  one  action,  so  that  the 
Court  could  not  make  the  rule  absolute  in  the  terms 
prayed.  The  proper  application  should  have  been  to 
enter  an  eioneretur  on  one  of  the  bail-pieces.  He  there* 
fore  submitted  that  this  rule  ought  to  be  discharged, 
the  plaintiff  undertaking  to  enter  an  exoneretur  on  one 
of  the  bail-pieces,  and  the  defendant  undertaking  not  to 
bring  any  action.  The  plaintiff  refusing  to  accept  this 
offer. 

The  Cou  RT  discharged  the  rule  with  Costs. 

The  King  against  the  Sheriff  o/*  Middlesex, 
in  a  cause  of  Borwick  against  Walton. 


H' 


I 


MayMth. 


Wl>ere  on  re- 


"OLT  on  a  former  day  obtained  a  rule  to  shew  cause 
why  the  rule  to  bring  in  the  body,  which  had  been  Lujthe  piaintTff 
served  on  the  sheriff  of  Middlesex,  should  not  be  set  [broaght  an  ae- 

'  |tion  against  the 

sheriflf  for  escape,  and  recovered  damages :  Held  that  he  could  not  afterwards  rule  the  sheriff 
to  bring  in  the  body  with  a  view  to  proceed  in  the  original  action  for  costs,  (a) 


(d)  Upon  the  return  of  cepi  corpus,  if  bail  above  be  not  duly  put  in  and 
perfected,  the  plaintiff  may  either  take  an  assignment  of  the  bail-bond  and 
proceed  thereon  against  the  defendant  and  his  bail  to  the  sheriff  ;^or  he  may 
proceed  against  the  sheriff,  by  rolmg  him  to  bring  in  the  body,  Tidd,  6th  ed. 
^87p  300.  On  the  expiration  of  the  rule  to  bring  in  the  body,  if  the  defendant 
be  not  brought  into  Court,  or  if  bail  above  be  not  put  in  and  perfected,  the 
slieriff  will  be  liable  to  an  attachment.  Rule  Mich,  6  Geo.  3,  note  (a).  But  it 
■  is  a  general  rule,  that  where  a  party  has  two  remedies— by  action  and  by 

2D 
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l^>19i        aside,  atid  why  the  plaintiff  should  not  pay  ihe  costs  of 
■^^=^        the  applicatioii.    The  affidavit  on  livbich  the  rule  was 

T14B  Kxipo 

eigainA,        obtained,  stated  that  the  defendant  had  been  arrested, 
o^^MfoDlfifcl^.  «»d  hel<i  ^^  ^^^^  ^y  process  returnable  the  first  return  of 

last  Michaelmas  Term,  for  £00/. ;  that  the  sheriff  returned 
cepi  corpus;  but  that  bail  not  having  been  put  in  in  tiAei 
an  action  was  brought  against  the  sheriff  for  an  escape^ 
in  which  the  plaintiff  had  recovered  a  verdict  for  200/. 
which  sum,  together  with  the  cMs,  had  beeb  paid ; 
that  afterwards  a  rale  had  been,  obtained  against  the 
sheriff,  calling  upon  him  to  bring  in  the  body,  and  to 
discbarge  that  rule  the  present  application  was  made« 

Espinasse  now  shewed  cause  on  an  affidavit,  9tatiQg> 
in  addition  to  the  facts  above  mentioned,  that  the 
ground  of  the  action  for  an  escape  was,  that  the  sheriff 
had  not  taken  a  bail-bond ;  that  there  appeared  to  hare 
been  great  misconduct  on  the  part  of  the  officer ;  thai 
the  debt  amounted  to  200/.  due  on  a  Inll  of  exchange; 
that  there  was  an  arrear  of  interest,  which,  with  the 
costs  up  to  the  time  of  bringing  the  aotibn,  amounted 
to  more  than  20/.^  It  was  contended,  that  what  had 
taken  place  in  the  action  for  the  escape,  could  not  le- 
gally amount  to  ad  exoneration  of  the  shetiff  from  the 
liability  which  he  had  incurred  by  the  return  of  cqn 
corpus  ;  in  consequence  of  which  it  became  his  duty  to 

attachinetit,  as  for  noii-perfomuuice  of  an  award,  &c.  and  tha  party  elects  Id 
proceed  by  action,  he  cannot  afterwards  apply  for  an  attachment,  Badky 
T.  LcMda^,  1  B«f.  4'  FuL  81,  (overruling  1  SaJk.  75.)  Bmn  y<  J>nn,  Batm 
ISO.  So  after  suing  out  an  attachment  against  the  theriff,  the  plaiuliff  cilh 
not  afterwards,  whilst  the  attachment  remains  in  force,  take  an  essignnMit 
of  the  bail-b<«d,  iu  order  to  proceed  thereon  against  the  defendant  nr  bis 
bail,  Cwmingliam  v.  Chambmt,  Tidd  6th  ed.  f  87.  It  teem  eqoaUy  necesmy 
that  the  plaintiff  should  not  be  allowed  to  rule  the  sheriff  to  bring  in  the  body 
after  he  has  recovered  damages  in  an  action  for  escape,  because  the  sheriff 
would  liave  a  right  to  proceed  agftinst  the  defendant  and  his  baH  on  the  bail- 
bond,  in  order  to  indemnify  himself  against  those  damages.  It  has  been  hel^ 
that  the  plaintiff  cannot  proceed  m  the  original  action  after  he  has  taken  n 
assignment  of  the  bail-bond,  and  while  he  retains  his  right  to  sue  upon  K 
CoUett  y.  Bland,  4  TawU.  715.  PigCfU  v.  TnOU,  3  Boi.  4f  Put  8S1.  Tidd,  i9}. 
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pat  in  bail  above  for  the  defendant.    To  give  this  effect  1819^ 

to  the  verdict  recovered  against  the  sheriff^  would  be  to  _,     -  * 

make  the  sum  recovered  against  the  sheriff  for  damages  %^.  . 

operate  as  a  set-off  against  the  plaintiff's  demand,  of  or  Miopiuxk. 
which  there  was  no  instance  ever  heard.    The  verdict 

« 

had  no  reference  whatever  to  the  original  action ;  it  was 
in  the  nature  of  a  punishment,  in  damages,  for  the  neglect 
oF  duty  of  the  sheriff's  officer.  Although,  in  this  in- 
stance, the  whole  debt  had  been  recovered,  the  prin- 
ciple  to  be  established  by  the  decision  on  this  rule  was 
general ;  and  if  the  plaintiff  had  recovered  only  what 
was  usually  given  as  damages  in  such  an  action,  namely, 
one  shilling,  was  that  to  operate  to  exonerate  the  sheriff, 
and  defeat  the  plaintiff's  original  action  ?  That  this 
would  be  the  effect  of  making  the  present  riile  absolute 
was  obvious ;  and  not  only  that,  but  it  would  subject 
the  plaintiff  to  the  loss  of  all  his  costs,  and  of  the  pay- 
ment of  costs  to  the  defendant,  for  he  must  discontinue 
his  action,  as,  unless  the  sheriff  was  bound  to  perfect 
bail,  the  plaintiff  could  not  proceed  in  the  original 
action.  He  had  no  other  means  of  compelling  the  de- 
fendant to  appear,  for  he  could  not  file  common  bail 
according  to  the  statute,  and  no  attorney  had  appeared, 
nor  had  bail  above  been  put  in.  The  consequence  of 
which  was,  that  the  plaintiff  must  either  rest  satisfied 
with  his  verdict,  and  lose  his  interest  and  costs,  or  dis* 
continue  on  payment  of  costs,  and  begin  de  novo,  (a) 

Holt,  contrfi,  said  that  a  more  extraordinary  appli* 
cation  had  never  been  made  to  the  Court,  than  Uiat  of 
calling  upon  the  sheriff  to  bring  in  the  body  after  an 
action  had  previously  been  brought  against  him  for  the 
escape  of  the  defendant,  and  damages  recovered  therein. 
The  plaintiff  had  the  option  of  either  proceeding  against 

(a)  But  lee  the  cSms  ia  Com.  Dig.  tit.  Eacape,  which  ihew  tb«tiii  cite  of 
sn  escape,  although  an  action  has  been  brought  against  the  sheriff,  stiU 
the  pUdntJUt  miy  pbe^ed  by  IhBh  or  t«iiewed  pindbess  agahist  the  oi4gititt 


•  \* 
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18 19.         the  original  defendant,  or  of  bringing  an   action   of 

The  Kino       escape  against  the  sheriff.    He  thought  proper  to  adopt 

mgauat  •        ^j^^  latter  course  of  proceeding,  and  he  had  recovered 

ins  oHRRIFF 

or  Middlesex,    the  whoIc  debt  against  the  sheriff,  who  had  actually 

paid  the  money.  It  was  not  competent  for  the  plaintiff, 
therefore,  eight  months  afterwards  to  call  upon  the 
sheriff  to  bring  in  the  body,  because  he  bad  previously 
returned  cepi  corpus,  the  validity  of  which  return  was 
tried  in  the  action  for  the  escape.  He  was  then  stopped 
by  the  Court. 

Abbott  C.  J.  The  plaintiff  having  recovered  da- 
mages for  an  escape,"can  we  compel  the  sheriff  to  bring 
in  the  body.^  Has  not  the  plaintiff  made  his  election 
by  bringing  an  action  for  the  escape?  The  plaintiff 
has  sued  the  sheriff  for  the  escape,  saying  that  the 
return  was  false.  When  the  sheriff  made  his  return, 
the  plaintiff  had  his  choice  of  two  modes  of  proceeding. 
He  might  have  ruled  the  sheriff  to  bring  in  the  body, 
or  he  might  bring  an  action  against  the  sheriff  on  the 
ground  that  the  return  was  false.  He  has  selected  the 
latter  course,  and  having  done  so,  and  recovered  da- 
mages, can  he  now  pursue  the  sheriff  again  for  the 
same  cause  of  complaint?  I  think  he  cannot. 

HoLRoYD  J.  I  know  of  no  authority  which  says 
that  after  a  plaintiff  has  recovered  damages  in  an  action 
against  the  sheriff  for  having  made  a  false  return,  iu 
saying  that  he  had  the  party  in  his  custody,  he  may 
treat  it  as  a  true  return,  and  compel  him  to  brfng  in 
the  body,  when  by  the  very  action  brought  against 
him  he  shews  that  he  has  it  not,  and  recovers  a  com- 
pensation for  the  escape.  The  circumstances  urged  in 
favour  of  this  proceeding  were  such  as  might  have  beeti 
laid  before  the  jury  in  the  action  for  the  escape,  and 
they  would  have  taken  them  into  consideration  in  the 
question  of  damages.    The  plaintiff  cannot  be  allowed 


IN  THB  FiPTY-Kii^TH  Ykar  OF  G£ORGE  Iir.  S97 

to  pursue  both  remedies^  he  cannot  allege  the  falsehood         18 19. 
of  thereturn  in  the  action  for  the  escape,  and  then  affirm      ^  ^~* 

Tar  Kmo 

Its  truth  by  calling  upon  the  sheriff  to  bring  in  the  ogawu 
boil  J.  The  plainiiff  cannot  have  two  remedies  for  tlie  or  Mjpdwex. 
same  cause.  To  call  upon  the  sheriff  now  to  bring  in 
the  body,  because  he  formerly  returned  cepi  corpus, 
would  be  inconsistent  with  the  action  for  the  false 
return.  It  may  be  true,  that  in  an  action  for  a  false 
return  the  plaintiff  may  recover  only  nominal  damages, 
and.there  may  be  cases*  in  which  the  party  originally 
proceeded  against  may,  upon  being  further  pressed,  pay 
the  whole  of  the  amonnt  of  the  damages  which  the 
plaintiff  has  sustained; (a)  but  whether  in  such  case  the 
plaintiff  may  proceed  agafA^  the  party  is  a  very  dif- 
ferent thing  from  proceeding  against  the  sheriff  in  a 
mode  which  is  inconsistent  with  the  action  for  a  false 
teturn.  It  appears  to  me  therefore  that  the  rule  which 
has  been,  obtained  for  bringing  in  the  body  must  be 
discharged. 

Best  J.  The  plaintiff  has  got  all  he  can  against 
the  sheriff,  and  all  I  think  he  is  entitled  to  get,  and  if 
we  were  to  grant  this  application,  I  think  we  should  be 
establishing  a  very  dangerous  precedent,  because  it 
would  go  to  this  extent — that  a  party  might  get  his 
debt  from  the  sheriff  and  afterwards  proceed  against  the 
defendant  in  the  action  for  the  costs. 

Rule  absolute,  with  Costs. 

(a)  See  ante  395,  note  (a.) 


ToMLiN  against  Preston  and  Gill.  Monday, 

"  May  34th. 

JpARK  on  a  former  day  obtained  a  rule  calling  on  whcrethcChris- 

the  plaintiff  to  shew  cause  why  the  latitat  should  tjannaraeofihc 

not  be  set  aside,  and  all  proceedings  so  far  as  related  oniiitcdiiiawrU 

to  the  defendant  Gilt  stayed,  on  the  ground  of  irregu-  ^in^'areir- 
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1819. 

Tom  LI  w 

kgtunti 

Vtkstoii  Avo 

Gill. 

regular,  and  will 
be  let  ande  on 
]iiotion,aiid  there 
IS  no  dislinctioD 
between  bailable 
anddelendant 

(-) 


kuriiy ;  the  irregularity  being  that  ike  Ohrittiaii  M^psi 
of  GUI  was  omitted  in  the  writ. 

Turton  now  shewed  cause,  and  submitted  that  this 
being  merely  serviceable  process,  the  same  strictness 
was  not  required  as  in  bailable  process.    He  contended 

and  terrioeable  prooesi ;  but  where  the  rale  niti  was  moved  Cor  witboot  ouiti, 
the wrk  witboiit  o^ectina,  tfaeGoar^  iqpde  the  oilo  absolute  vitbovt 


Bill  of  MiddU' 
ms,  and  notice 
thereto,  describ- 
ing the  defend- 
ant as  Mr.  A. 
without  stating 
hb  christian 
name,  irregular. 


(a)  Soeabo 


r.  &NNP,  UtL  T»  Ittr,  Mtfy  9d.— BMb  aoieA  ftr 


Process,  with 
names  of  fourde- 
fendants,  one  of 
them  being  mis- 
named, may 
be  serred  upon 
the  three  whose 
names  are  right; 
and  if  the  name 
of  the  other  be 
afterwards  alter- 
ed, and  the  writ 
reseated,  it  is 
good  against  all. 


It  is  a  general 
rplo  thatooics 
am  allowed  fiir 
irregularity,  but 


%  inle,  calling  upon  thp  dfffendank  to  sh^w  oiiuso  why  the  faifl  of  Mirfitfiwi, 
and  proceedings  thereon,  should  not  be  set  aside  for  irregularity  ^  op  the 
ground  that  the  defendant  was  described  in  the  process,  and  notice  subscribed 
thereto,  as  Mr.  Aims,  withont  any  christian  nana  bdag  iDaerted.  Bal| 
gnftted.— But  the  Court  of  Commit  peas  bate  refused  to  act  aside  the  pro-. 
ceedingl»  and  order  tlie  bail-bond  to  be  dplirered  up  to  be.  cancelled,  becans^ 
a  defendant  has  been  arrested  upon  a  special  capiat,  hi  wlucb,  as  weD  at  hi 
the afidavit  |d  hold  to  bail,  the  m&tiah  only  of  hb  OaMm  mm^^mkk* 
q^rted;  ob^erying,  thet  the  defendant  h^  npt  been  aiTested  byemoog 
name,  and  that  the  objection  was  immaterial.  Howell  v.  Cottman,  S  Bos.  & 
Ful.  466.  It  does  not  appear  from  the  report.  Chat  the  defendant  in  thb  ease 
had  used  the  name  in  any  previous  dealings  with  the  pbintif  .  See  WaOi^, 
v.  WiUoughby,  6  Taunt.  530.  The  mbiiomer  of  one  of  the  defendants  may 
be  cured  by  altering  the  name  and  then  getting  the  writ  resealed,  after  whidi 
a  will  be  good  agidnstalL 

4iM»a.  Uifk,  T.  1614,  Nov.  IB^^Aader  mov^  to  «t  aside  process  fei 
irregularity.  It  appeared  from  the  affidavits  that  a  latitat  had  l>een  issued 
against  Robert  Tucker  and  three  other  defendants ;  and  it  %ifas  serred  on  the 
three  defendants,  but  it  was  then  fepod  that  IbcA^r**  name  was  if'AliaiB,  wA 
pot  Robert ;  in  consequence  of  if  hich  the  writ  was  altered  m  the  oamp,  ^pA, 
then  resealed.— Ou  shewing  cause,  it  was  insisted  that  tlie  writ  was 
never  perfect  either  against  the  three  defendants  m  the  first  mstaaoe,  or 
against  the  other  defendant  afterwards.  J^t  J^aj^fey  J.  sal4>  the  w^waa 
good  against  the  three  defendants  on  whom  it  was  served  in  the  fint  instance, 
and  that  the  name  of  the  other  defendant  Tudttr  miglit  1>e  treated  as  Jokm 
Doe.  Originally  the  process  was  bhd  agoinst  Tudter  on  account  of  the  mis- 
nomer ;  but  when  altered  and  resealed  it  vras  good  against  WtlUam  Tutka: 
The  objection  was  accordingly  overruled.— With  respect  to  the  costs  of  set- 
ting aside  proceedings  for  irrrgubrity,  it  is  bid  down,  that  if  a  rule  loii  be 
granted  for  settinj^  am^  prfovodingft  ^  iivegqbrity»  ivit|i9nt.  sfiyhig  whh 
costs,  aiMi  this  rule  be  afterwards  made  absolute,  no  cause  being  sliewn,  it 
must  be  made  absolute  in  the  terms  in  which  it  b  moved,  without  adding 
costs.  Per  cur.  Hil.  37  Geo.  3.  K.  B.  Tidd,  6th  ed.  528.  But  it  b  a  gent- 
ral  rule  that  the  bregubr  party  is  liabfe  to  the  payment  of  eosts. 

Auitm.  EaU.  T.  1814l>  May  5th. — Adolpkut  shewed  cunse  ogaimt  e  rule  to 
set  aside  proceedings  for  irregularity.  The  rule  was  made  absolute ;  but 
it  was  suggested,  that  thb  was  not  m  case  in  whidi  the  role  would  be  made 
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however  that  the  irregukrity  was  waved,  it  appearing         1819* 
by  his  affidavit  that  when  Gill  was  served  on  the  6th         * 

fOMLIH 

instant  with  the  process^  he  received  it  without  any  oh-  trgaimt 
jcction,  saying  to  the  attorney's  clerk,  ''  I  suppose  you  gul, 
are  come  to  serve  me  with  a  writ." 

Park,  control,  was  stopped  by  the  Court. 

Abbott  C.  J.  There  is  no  difference  between  ser- 
viceabfe  and  bailable  process  upon  questions  of  regu- 
larity. The  Court  invariably  requires  that  its  process 
shall  be  conducted  with  regularity  and  propriety,  and 
the  Christian  names  of  the  parties  must  be  inserted 

absolute  with  costs. — Dumpier  J.  said,  The  proceedings  are  set  aside  for  vre^    under  ▼•ry  pai^ 
gttiarky ;  and  if  we  ence  make  an  exception,  every  case  for  tbc  iiiture  will    ticuUr  circua> 
«i4paul  vpoB  its  equitable  circonutuDces.    Bule  absolute,  wUJi  oosts^^Su    ^"^^  l,^     , 
«lso  Anqn.  Trin,  T.  1814,  June  27.     Richardson  shewed  cause  against  a  rule    ^^^  ,^|^  obaolut« 
obtained  by  Cmayn,  to  set  aside  proceedings  fur  a  defect  in  t<he  English  notice  at    without  costs. 
tile  Ibot  of  a  writ  Sickmdton  contended  that  the  procecdfaig^  should  not  he  set  ^ 

«aifie  with  costs,  and  referred  to  the  case  of  Subbing  v.  Hunt,  ante  385,  note ; 
where  the  Court,  upon  a  motion  to  set  aside  the  service  of  process  on  the  ground 
of  a  defect  hi  the  English  notice,  considered  the  words  of  the  act,  and  it  was  drs- 
cussed  at  much  length,  and  no  costs  wfra  given.-— 6M  per  Lord  EUeniborou^t 
Ch.  J.  Under  the  particular  circumstances  of  that  case,  we  did  not  think  it 
94cessary  to  give,  costs,  but  it  is  tlie  general  course. — BayUy  J.  assented  ;  and 
Dampier  J.  said,  that  the  Master  certified  that  this  was  always  held  an  ir- 
^gulant^,  apd  came  witliin  tho  general  rule  as  to  proceedings  set  aside  for 
irregularity,  and  must  be  with  costs.  Rule  absolute,  with  costs. — Where  the 
rule  for  setting  aside  the  proceedings  is  discharged,  the  practice  is,  that  if 
tlM  rule  msi  W8»  moved  with  costs,  and  the  affidavits  are  expresiiy  contra- 
dicted* tho  rule  must  be  discharged  with  costs.  TilUy  v.  Henley,  ante  136» 
But  where  a  rule  is  not  moved  with  costs,  and  nothing  is  said  about  costs  at 
the  time  of  discharging  it,  costs  are  not  payable  to  the  successful  part}'. 

Anon,  HU,T.  1817,  Jan.  29th. — ^The  Attamey  General  moved  for  a  rule    Where  a  rule  is 
to  shew  pause  why  the  Master  should  not  review  his  taxation  of  costs,  and    discharged,  and 
allow  to  a  party  the  costs  of  a  rule  which  had  been  disclmrged,  nothing  being    °IJ!^  "^  "  **  , 
■aid  about  the  costs  at  the  time  of  discharging  it. — Sed  ptsr  Cwiam.     The    j^f^y  shewing 
praetioe  is,  that  if  a  rule  is  discharged,  and  notliing  is  said  about  costs,  tiic  rule    cans?  is  not  enti- 
U  traated  at  if  it  bad  never  existed.    IL  is  like  a  suit  that  Ims  been  terminated    tied  to  costs. 
OB  a  plea  in  abatement ;  and  though  it  is  true  that  the  pariy  has  sustained 
some  iDOooveuience  in  hoing  brov^Ut  before  the  Court,  yet  if  the  Court  do 
not  tbiuk  propor  to  advert  to  that  circumstance,  and  discharge  the  rule  with' 
out  ejtpiBMly.aiiwdiiig  costs,  uo  eistscan  be  obtained  by  the  person  on  whom 
the  rule  was  made.    Auie  je(use4aQi6iurdingly« 
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I6Jd'         eveo  in  a  serviceable  writ.    Tlie  rule  tbefefore  in  tbis 
■         case  must  be  made  absolute. 

agaiaM 

'"o'lu*""  TurtoH  prayed  that  it  might  be  absolute  without 

costs,  the  rule  having  beea  moved  without  costs,  and 
the  defendant  haviog,  it  was  contended,  waved  the  irre- 
gularity: and 

The  Court,  under  these  circumstances,  made  the 
Rule  absolute,  without  Costs. 


Si9S4di. 


Osborne  against  Taylor. 


AblllorjfiiUfe-  y^BRjiHAM  on  a  former  day  obtained  a  rule  to 
"  CO  Thimias  shew  cause  why  the  bill  of  Middlesex,  and  all  sub- 
day  "  which"'  sequent  proceedings  in  ihis  case,  should  not  be  set  aside 
"?'"'"*"?.  for  irregularity;  the  irregularity  being,  that  the  bill  of 
ia  irrq^iv,  and  Middlesex  was  returnable  "  on  Thursday  next  after 
liDnot^'"''  Easter-Satf,"  Thursday  being  a  dies  non,  the  affidavit 
r"i^tH*'r  stating  that  the  defendant  was  arrested  on  the  Ascension- 
wheredrfciidant  day,  and  had  given  bail  to  the  sheriff, 
had  pramiwd 
to  tnkF  iio  ad- 

CmH^^i'S^de  ■^'  J^"""  no"  shewed  cause,  and  said  that  he  could 

*''i£^"**^'''**    not  resist  the  rule,  so  far  as  the  stay  of  proceedings 
andonihcicnni   Went,  but  prayed  that  the  rule  might  not  be  made  ab- 
brou^"'(i)  '"*  solute  with  costs,  upon  an  affidavit  stating  that  the  day 
before  the  rule  was  moved  for,  the  defendant  told  the 
plaintiff's  attorney  that  he  should  not  lake  any  advan- 
tage of  the  irregularity. 

The  Court,  upon  this  suggestion,  made  the  rule 

(u)  Aiciimim  daj  is  din  non  jaridicta,  and  process  must  not  be  nadc  re- 

tumable  on  that  da  j,  S  hit,  S64,  5  ;  and  »  of  ibe  feaat  of  the  Farijieatmi  a 

Hilfi)  Term,  or  Midmmmer  day,  if  it  liappen  ia  Trinil.V  Tena,  odIth  it  b< 

^^^^^  on  the  Friday  oeit  after  7rtnilK  Sundttii,  in  which  case  it  if  rfto  juridint, 

^^^^  bj  the  VU.  33  Hm,  B.  c.  81.     Tidd,  6th  ed.  15&    Such  a  d< 

■ruvcd  bj  the  dd'endant,  Taylor  T.  Philiifi,  3  Emt.  lU. 
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absolute,   without  costs^  and  on  the  terms  that  the  de-  16ig« 

fendant  should  not  bring  any  action  against  the  sheriff  ' 

or  the  plaintiff.  aggim 

Rule  absolute  accordingly. 


Tfie  King  against  Mozely  Woolf,  John  Kin-^       Friday, 

NEAK,  Lewis  Levy,  and  Others'.  V«3ou,.(fl) 


npHESE  defendants,  sixteen  in  number,  were  indicted  The  dispersion 
for  a  conspiracy  to  obtain  coods  by  undue  means :   ^f  the  jur^  with 

.      ^         •'  o  J  y    the  permission 

and  the  indictment  charged  "  that  they  did  unlawfully  of  the  Jud^e 

during  the  in- 
tenral  of  an  adjoumment  in  case  of  a  misdcraeanour  does  not  vitiate  their  rerdtct,  where  there  is 
no  suggestion  of  their  having  been  improperly  practised  upon  in  the  interim. 

WJiether  the  jurj  sliall  or  shall  nut  be  pennttted  to  separate  before  vcrdictt  in  cases  of  mis- 
demeanour, is  matter  of  discretion  with  tte  Judge,  (fr) 


(a)  As  this  case  came  before  the  Court  at  different  times  in  the  Term,  it 
lias  hccn  thought  advisable  to  insert  it  in  this  part  of  the  Report 

(b)  Tide  the  Year  Boole,  Trin.  T.  U  Hen.  7.  fol.  «9.  In  the  Exchequer 
Chamber,  before  all  the  Judges  of  the  one  Bench  and  the  other,  it  was  rehearsed 
tliat  at  nid  prius^  in  the  county  of  B.,  upon  an  issue  betivecn  the  bishop  of  N. 
end  the  earl  of  Kent,  ,the  jurors  were  chosen,  tried,  and  sworn ;  and  whilst 
the  parties  were  giving  their  evidence,  there  came  such  a  storm  of  titunder 
and  rain  that  some  of  the  jury  departed  witliout  leave  of  the  Justices  (it  seems 
titey  stood  open  in  the  street,  Bro.  Ahr,  Verdict,  pi.  19);  and  one  of  the  jury- 
men went  into  a  house,  where  he  met  with  persons  who  told  him  to  tal^e  care 
what  he  did,  for  the  mattter  was  better  for  the  earl  of  Kent  than  for  the 
bishop,  and  prayed  him  to  drink  with  them  ;  and  so  he  did  ;  and  after  the 
storm  was  over,  the  jurors  returned,  and  no  challenge  was  taken  to  them. 
Tliey  were  sent  into  an  inn,  and  when  they  were  agreed  as  to  the  verdict 
they  were  to  deliver,  the  earl  of  Kent  shewed  all  this  matter  to  the  Justices; 
and  the  jury,  on  being  questioned  by  tlie  Justices,  cor.fessod  it  all.  Being 
then  asked  if  they  were  agreed  in  their  verdict,  they  said  Yes,  and  found  for 
the  bishop  ;  and  ihe  Justices  were  in  doubt  if  the  verdict  was  good  or  not, 
and  consequently  they  adjourned.— Tr<wrf,  Justke,  now  rehearsed  all  thisitiat* 
ter,  and  it  seemed  to  him  that  the  verdict  should  be  taken  ;  and  although 
the  jurors  had  no  leave  to  depart,  but  did  it  of  their  own  heads,  that  is  only  a 
gronnd  why  they  should  be  punished  by  fine,  as  appears  best  to  the  Justices, 
Vmi»r  J.  (in  Bro.  Abr.  tit.  Verdict,  pi.  1?.— Bam»/«r  J.)  control.  When  a  jury 
is  charged,  they  are,  as  it  were,  prisoners  until  they  are  discharged,  and  can- 
not depart  without  the  licence  of  the  Justices  ;  and  if  they  had  been  put  iii  a 
house  and  under  guard,  and  had  departed  without  licence, and  then  thriT  or  four 
days  afterwRrds  they  had  returned  and  given  their  verdict,  that  would  have 
been  roid ;  then  here  they  departed  without  licence,  and  although  no  evi- 
dence was  given,  that  is  not  material  in  my  view  of  the  case.—* Rtfcf^  J.  was 
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• 

J  8 19*  tioDj  in  opulent  circumstances,  and  possessed  of  larg€ 

j.^ZT'  .  property,  and  engaged  in  very  extensive  dealings  as 

muut  merchants,  keeping  large  sums  of  money  at  their  respeC' 

WooLr  _^^^ 

AMD  UTHKAtf 


hoase  be  upon  the  point  of  fidtii^,  Vin.  Abr.  tit  Trial,0  g  4.  dtei  Bro.  Verdict* 
pi.  19, 14  Hen.  7 ;  S9.  Per  Rede,  Dmven,  ^  Tremaite,  Bro.  Jurors,  pi.  15,  S.C. 
The  iaine  law  leeins  to  be  of  fire  upon  the  honae,  id,  ibUL  Viik  Afar.  tiL 
Trial,  (G g  4.)  Soin  Ccm,  Dig.  tit.  Enquest, F.  ;  if  the  jury  aepuvte  on 
■Goottiitof  a  great  tempest  they  shall  not  he  amerced,  Plowd»  IS  b.  15  Hen,  7; 
lb.  14/i<ii.7;  30.  In  4  B(a.  Com.  560,  it  is  said*  that  when  the  evidence 
on  both  sides  is  ck»ed,  and  indeed  when  any  evidence  hath  been  g|veD»  tke 
jury  cannot  be  discharged  (unless  in  cases  of  evident  necessity,  Ce,JMi.  fS7. 
3  Inst.  1 10.  Fmt,  27.  Gmdi's  case,  tiiL  1764 )  M  they  have  given  in  their 
verdict,  but  are  to  consider  of  it,  and  dcBver  it  in  with  the  same  forms  aa  upon 
civil  causes,  only  they  cannot  in  a  crimiua]  case  which  touches  life  or  raeasber 
give  a  privy  verdict.  But  the  Judges  may  adjourn  while  the  jury  are  with- 
drawn to  confer,  and  return  to  reorive  the  verdict  in  open  Court.  In  Parings 
case,  t  RaU,  Rep.  86,  at  A^isi  Prius,  a  juror  was  challenged  and  witbdnwn,-and 
afterwards  went  out  with  the  jury  and  stayed  with  them  above  half  an  hour. 
And  by  Creike  ^  Doddridge,  this  act  shall  not  set  aside  the  verdict  unless  it 
can  be  proved  that  they  had  new  evidence  given  after  they  went  out  of  Court, 
but  it  is  a  misdemeanor  in  lum  who  was  challenged,  and  punishable,  2  Bdt, 
P.  C.  308,  9.  Vm.  Abr.  Trial,  G  g  4.--See  also  Lord  St.  John  v.  AJbhet, 
Banui  441.  This  cause  was  tried  at  the  NorthampUm  Summer  AssiseSj 
8  Geo.  3,  before  Mr.  Justice  lieew,  and  after  the  evidence  was  summed  up 
in  the  fureaoou  the  jury  retired  to  consider  of  their  verdict ;  before  the  nSng 
of  the  Court  they  came  into  Court  attended  by  the  bailiir  to  ask  a  qoestkaia 
which  was  answered,  and  they  were  sent  back.  At  tlie  aitUog  of  the  Court 
in  the  afternoon  the  Judge  was  iuibraied  that  some  of  the  jurymen  (two  or 
three)  were  in  Court ;  whereupon  being  asked  by  him  what  they  did  theiUt 
answered  they  could  not  agree,  and  were  thereupon  sent  back  to  tlieir  fel- 
lows, and  afterwards  a  verdict  was  brought  in  for  the  pbintiff.  The  Judge 
did  not  certify  the  verdict  to  be  contrary  to  evkieaoe,  and  the  Court  were  of 
opinion  that  this  was  a  mbbebovbur  in  the  jury  for  which  they  were  finable, 
but  not  a  sufficient  cause  to  set  aside  the  verdict,  and  the  plaintiff  was  not  in 
fault.  If  the  jury  had  eat  and  drank  at  their  own  expence,  that  is  a  misbeha- 
viour for  which  they  are  finable,  but  thrir  verdict  oMist  stand ;  though  it  it 
otherwise  if  they  bad  eat  and  dnnk  at  the  expence  of  either  party.  Rule  di»- 
chargcd.  See  also  1  Vent.  184 ;  2  RoL  Ab.  7 15 ;  Hawk.  B.  2.  c.  47.  In  BuL  NL 
Pri.  308,  it  is  said,  an  officer  of  the  Court  ought  always  to  be  placed  at  the  door 
of  the  bos  whese  the  jury  sit,  to  prevent  any  one  from  having  communicatinn 
with  them,  and  when  they  depart  from  the  bar  they  are  to  be  attended  by  a 
bailiff  sirom  for  that  purpose.  At  the  present  day  it  appears  that  the  jury 
will  not  be  permitted  to  disperse  after  they  have  retired  for  the  purpose  of 
considering  their  verdict ;  althoggh  in  a  case  of  misdemeanour  a  diaperNOii  of 
the  jury,  with  the  Judge's  concurrence,  on  an  adjournment  taking  place  during 
the  progress  of  a  trial,  will  not  be  safficieiit  to  avoid  the  verdict.  Convcpieace 
seems  to  be  in  favour  of  this  practice.  It  is  always  m  the  power  of  the 
Judge  to  prevent  the  jury  from  dbpersing  where  the  trial  is  of  mcb  a  natare 


Wool* 

AND  OTBCRt, 


IN  THE  PlPTV^NlNTH  YeaK  OF  GEORGE  III.  405 

tive  bankers,  and  paying  ready  money  for  divers  large  1819. 
quantities  of  goods,  wares,  and  merchandizes,  and  — —  , 
thereby,  and  by  divers  other  false,  artful,  and  subtle  agaitat 
contrivances  and  stratagems,  to  cause  the  said  John 
Meyer  and  Henry  Weiller  respectively,  and  the  said 
John  Leigh  and  Thomas  Reeve,  to  be  represented  and 
taken  for  respectable  and  opulent  merchants  of  great 
credit,  reputation,  and  punctuality  in  their  dealings,  and 
persons  who  might  safely  be  supplied  and  trusted  with 
large  quantities  of  goods,  chattels,  wares,  and  merchan- 
dize^ on  credit,  and  to  induce  divers  of  the  liege  sub- 
jects of  our  said  Lord  the  King  to  believe  that  the  said 
John  Meyer  and  Henry  Weiller  respectively,  and  the 
said  Joseph  Leigh  and  Thomas  Reeve,  were  respectable 
and  opulent  merchants,  of  great  credit,  reputation,  and 
punctuality  in  their  dealings,  and  persons  who  might 
safely  be  supplied  and  trusted  as  aforesaid,  and  that 
they  the  said  John  Meyer,  Henry  Weiller,  and  Joseph 
I^igh  and  Thomas  Reeve,  should  obtain  and  get  into 
their  hands  divers  goods,  chattels,  wares,  and  merchan- 
dize to  a  large  amount,  to  wit,  to  the  amount  of  fifty 
thousand  pounds  and  upwards,  of  and  from. divers  of  the 
liege  subjects  of  our  said  Lord  the  King,  under  colour 
and  pretence  of  purchasing  the  same,  and  that  they  the 
said  defendants  should  cheat  and  defraud  the  said  sub- 
jects of  the  said  goods,  chattels,  wares,  and  merchan- 
dize."- The  indictment  then  went  on  to  charge  them 
with  other  acts  in  pursuance  of  the  said  conspiracy,  and 
there  were  sixteen  other  counts,  varying  the  mode  of 
charging  the  several  defendants  with  being  concerned 
in  the  said  conspiracy.  -  With  respect  to  two  of  the  de- 
fendants the  counsel  for  the  crown  offered  no  evidence, 
and  they  were  acquitted  and  afterwards  examined  for  the 

M  to  render  it  expedient  that  the  jury  sliould  be  kept  together.  Some  con- 
sideration also  seems  dae  to  the  jury;  who  are  in  general  men  of  active  lives 
and  regular  habits,  and  are  therefore  likely  to  sustain  great  inconvenience  by 
being  totally  prevented  during  the  continuance  of  a  very  long  protracted  trial 
from  an^  attention  to  their  afioirsi  however  ur^ntf 
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IB  lA.        fioseettUoa ;  and  other  of  the  defiendaif  to  bad  absconded 

T  ""k~         ^^  cottld  not  be  found.  At  the  trial  before  Abbott  C.J. 

mnmi        at  the  adjoo  med  sittiDgs  at  Guildh(tH  on  the  £Oth  iost.  the 

'^  dtf^ndaats  Afozefy  fVoolf,  Lemh  Levy,  ahd  Join  Kinmar^ 

Were  fdand  guilty. 

Scarlett  (with  whom  were  Pollock  and  nyUe)  for  tb2 
defehdant  Wool/;  Knowlys  for  the  defendant  Lexy;  and 
De/f^Turn  for  the  defendant  Kimiear,uoyr  severally  moved, 
on  their  behalf,  for  a  rule  to  shew  cause  why  the  verdict 
of  guilty  should  not  be  set  aside  and  a  new  trial  granted, 
on  the  ground  that  the  finding  of  the  jury  was  invalid, 
the  jury  having  dispersed  and  separated  during  the  in* 
terval  of  ah  adjournment,  before  they  delivered  their 
verdict.  The  affidavits  in  support  of  this  motion,  which 
were  made  by  the  defendants  themselves  and  their  at- 
tohieys  respectively,  stated  in  substance,  that  the  trial 
tiad  lasted  two  days ;  that  on  the  morning  of  the  20th 
instant  the  trial  commenced  at  Guildhall,  and  aboiii 
eleven  o'clock  at  night,  the  case  being  then  unfinished, 
the  Court  adjourned  until  the  following  morning,  and 
that  the  jury  separated  and  retired  to  their  respective 
homes  ;(a)  that  the  next  morning  they  assembled  again, 
and  the  case  being  concluded  at  a  late  hour  in  the  after^ 
noon  of  that  day,  they  found  the  said  defendants 
guilty ;  and  tnat  the  said  defendants  and  theii:  respec- 
tive attorneys  were  wholly  ignorant  of  i\xe  fact  of  th^ 
jury  having  separated  and  retired  to  theiir  respective 
residences,  until  after  they  had  found  their  verdict. 

Se4irlitt,  in  iuppcnt  trf*  the  motlim  for  the  defiendaiit 
^ooJ^  eontended  that  the  twd  facto  sworn  to  in  the  afi- 
datito— IM:,  ^hat  the  jury  had  Separated  befene  tfae^ 
{irbtKnltteiid  their  tetdict ;  and  ^od^  that  the  defeddlmtl 

(a)  The  jurors  were  ptrtkiilarly  addreised  iy  Abbott  C.  S.  who  infonocd 
them,  that  they  might  retire  to  their  ftnOilifeij  hut  especially  warned  them  not 
to  have  any  commutucatian  with  any  person  touching  or  coocerliing 
natter  in  isiu^. 
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were  wlk>lljr  ignorant  of  the  circumBtadce  until  after  the        Wifv 
yerdtct  was  delivered,  were  toflScient  to  isustain  this  ap«      -    ^ 
plication.    This  being  a  criminal  proceedings  tho«gk        ifdMt 
only  for  a  misdemeanottri  the  same  principle  which  ap^     ^np  mtstn 
plied  to  felony  find  treason  must  be  hdd  e<|iialif  te 
apply  to  all  cases  of  the  like  natorCi  where  a  jury  are 
impanelled  to  try  the  guilt  0r  innocence  of  the  party 
accused.(a)  The  authorities  upon  this  subject  seamed  t6 
go  the  length  of  establishing  this  proposition*    Courts 
of  Justice^  from  the  earliest  time^  had  watched  with  the 
strictest  jealousy  the  purity  of  the  trial  by  jury,  both  ia 
civil  and  criminal  cases,  and  had  endeavoured  to  guard 
against  the  possibility  of  any  undue  influence  in  the 
administration  of  justice.    The  principal  rale  which 
seemed  to  have  been  established  upon  this  snmect  wa% 
that  the  jury  in  every  case  were  not  to  be  permitted  t<> 
separate,    after  once  impanelled  and  charged*    until 
they  delivered  their  verdicU   In  former  times  it  seemed 
to  be  doubted  whether  this  rule  applied  in  civil  catfe% 
and  until  the  case  of  RogetB  v.  Smith  that  point  r^ 
maiiled  in  uncertainty.  (6)  That  was  an  action  of  ejee^ 
ment^  and  ii  verdict  passed  for  the  |)IaintifF.   The  Covrt 
w'ere  afterwards  Informed  that  three  of  the  jliry  hAd 
sweetmeats  about  them,  but  which  had  not  been  givta 
to  them  by  any  of  the  parties,  add  Whibh  had  not  b^en 
eaten  by  them.    The  Court  however  said,  that  It  mdde 
the  verdict  susplciou^i  and  that  the  jury  were  fibeable 
for  a  misdemeanor.    Afterwards^  upon  further  exami- 
nation, it  appeared  thitt  the  bailiff  who  had  the  custodjr 
of  the  jury  had  not  been  sworn,  and  Broam^  thesecao* 
darv,  said  that  it  had  not  been  usual  for  the  bailiff  to 
be  sworn  in  civil  cases;  but  Fantlumt  cletk  of  the 
crown,  and  KetUngt  his  secretary,  said  that  this  was  the 
practice  on  die  crown  side;  upon  which  Xiea,  Chief 
Justice,  commanded,  that  in  future  this  shpuld  tijtjg 

(a)  Bot  see  the  diftinctbn  taken  between  feloniet  and  misdemeanoim^ 
Hawk.  B.  S.  c.  47.  s.  1. 

(h)  ftMMft  Kep.  30^.  tiin,  «1  ^oe.  i.  k.  ft. 
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1819*         place  on  the  civil  side  as  well  as  the  criminal  side.  This 
^^^  seemed  therefore  to  establish  the  rule,  which  re- 

The  KtNO  ' 

ngaha  qaired  that  the  jary  should  be  kept  in  costody  of  the 
AVD  oTtiBRs.  bailiff  until  they  delivered  their  verdict^  as  well  in  cirtl 
as  in  criminal  cases.  In  Lord  Delamere's  case  (a)  a 
question  arose  whether  the  peers  who  were  assembled 
to  try  the  prisoner  for  high  treason^  might  lawfully  ad- 
journ the  case  to  a  future  day,  in  order  to  give  the  pri- 
soner time  to  prepare  his  defence.  In  answer  to  a  re- 
quest from  the  prisoner  that  the  trial  might  be  ad*> 
journed,  as  a  great  part  of  the  day  was  spent,  and  the 
prisoner  desired  time  to  prepare  for  bis  defence,  the 
Lord  High  Steward  observed,  that  he  entertained 
doubts  whether  it  could  be  done  by  law.  I  take  thit 
Court,  said  his  Lordship,  to  be  of  the  same  nature, 
though  of  a  degree  higher,  with  the  other  ordinary 
Courts  of  judicature ;  and  whether  it  be  not  obliged  and 
tied  up  to  the  same  method  of  proceedings  with  those 
other  Courts  where  all  capital  offences  are  tried,  is  a 
thing  I. am  in  some  doubt  about.  In  those  Courts  it 
has  not  been  usual  to  adjourn  the  Court  after  evidence 
given— nay,  it  has  been  sometimes  a  question  whether 
the  Judges  in  those  Courts,  after  the  jury  are  gone  from 
the  bar  to  consider  of  their  verdict,  could  adjourn  them^ 
selves^I  say  the  Judges  have  sometimes  made  a  doubt 
of  it,  though  I  know  the  point  is  now  settled,  and  the 
practice  is  that  they  may  and  do.  But  this  is  most 
certain,  after  the  evidence  given,  the  jury  cannot  be  ad- 
journed, but  must  proceed  in  their  inquiry,  and  be  kept 
together  tiH  they  are  agreed  of  their  verdict.  The  peers 
acted  as  a  jury,  and  not  as  judges.  The  question  was 
propounded  to  the  Judges,  who  deliberated  upon  the 
subject,  and  Lord  Chief  Justice  Herbert,  in  communi- 
cating to  the  peers  the  result  of  the  deliberation,  ex- 
pressed himself  thus:  "The  question  is,  whether,  after 


(a)  4  Harg.  St.Tr.  fSf,  J  Juc,  %  A.  D.  1685}  and  Kelifng,  b6. 
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theprisoneris  upon  his  trial  and  the  evidence  for  the  King  1819. 
is  given,  the  lords  being,  as  we  may  term  it,  charged,  the  — 
peers  triers  may  separate  for  a  time,  which  is  the  con«  agamd 
sequence  of  an  adjournment  to  another  day.  And,  my  ^^1,0  otme«s. 
Lord,  the  Judges  presume  to  acquaint  your  grace  that 
this  is  a  matter  wholly  new  to  them,  and  that  they 
know  not,  upon  recollection  of  all  they  can  remember 
to  have  read,  that  either  this  matter  was  done,  or  ques- 
tioned whether  it  might  or  might  not  be  done  in  any 
case.  Being,  as  it  is,  a  new  question,  and  a  question 
that  not  only  concerns  the  particular  case  of  this  noble 
Lord  at  the  bar,  but  is  to  be  a  precedent  in  cases  of  the 
like  nature  for  the  future,  all  that  we  can  do  is  to  ac- 
quaint your  grace  and  my  noble  lords  what  the  law  is  in 
the  inferior  Courts  in  cases  of  the  like  nature,  and  the 
reason  of  the  law  in  those  points,  and*  then  leave  the 
jurisdiction  of  this  Court  to  its  proper  judgment.  My 
lords,  in  the  first  place,  where  the  trial  is  by  a  jury, 
there  the  law  is  clear ;  the  jury  once  charged,  can  never 
be  discharged  till  they  have  given  their  verdict;  this  is 
clear ;  and  the  reason  of  that  is,  for  fear  of  corruption 
and  tampering  with  the  jury.  An  officer  is  sworn  to 
keep  the  jury,  without  permitting  them  to  separate,  or 
any  one  to  converse  with  them;  for  no  man  knows 
what  may  happen,  for,  though  the  law  requires  honest 
men  should  be  returned  upon  juries,  and  without  a 
known  objection,  they  are  presumed  to  be  probi  et 
legates  homines,  yet  they  are  weak  men,  and  perhaps 
may  be  wrought  upon  by  undue  applications.  This, 
my  Lord,  it  is  said  fails  in  this  case,  because  the  lords 
that  are  to  try  a  peer  are  persons  of  so  great  inte- 
grity and  honour  that  there  is  not  the  least  presump- 
tion of  their  being  to  be  prevailed  upon  in  any  such 
way,  and  for  that  reason,  because  of  the  confidence 
which  the  law  reposes  (and  justly)  in  persons  of  their 
quality,  they  are  not  sworn  as  common  ordinary  jurors 
Itre,  but  are  charged  and  deliver  their  verdict  upon  their 

2b 
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« 

IS  Id*  honour.  My  Lord^  in  the  case  of  a  trial  of  a  peec  m 
^    «  ^         parliament^  as  your  grace  was  pleased  to  abserTe,  and 

ATAntf  as  18  very  well  known  by  late  experience^  there  the 
iMd  oTHxss.  matter  has  been  adjourned  till  another  day^.  and  for 
divers  days,  the  evidence  being  in  several  parcels  v'  and 
there  the  danger  is  as  gieat  (if  any  were  to  be  supposed) 
of  tampering :  but  whether  the  lords^  being  judges  in 
that  case,  and  in  this  case,,  only  in  the  natare  of  a  jaiy^ 
makes  the  difference,  though  in  both  cases  it  is^bnt  like 
a  verdict,  for  they  give  their  opinions  seriaiim,  whether 
the  peer  tried  be  guilty  or  not  guilty,  that  they  sabmit 
to  your  grace's  consideration."  The  Judges  declined 
giving  any  opinion  upon  the  question  whether  the  peeis 
by  whom  the  jHrisoner  was  to  be  tried  might  be  allowed 
to  separate  in  the  case  of  a  trial  before  the  Lord  High 
Steward,  and  in  consequence  no  adjournment  took 
place.  In  the  result.  Lord  Delamire  was  acquitted  of 
the  treason  with  which  he  was  charged.  In  the  case  of 
Elizabeth  Canmi9g,  tried  at  the  Old  Bailey  (a)  for  wilfol 
and  corrupt  perjury^  the  trial  lasted  for  seven  days,  the 
jury  having  adjourned  every  night.  Itdid  not  appear, 
from  the  report  of  the  trial,  what  became  of  the  juij. 
IGume^f  of  counsel  for  the  prosecution  in  the  present 
case,  stated,  that  on  the  trial  of  Hardy,  Mr.  Justice  BuUer 
said,  that  Mr.  Alderman  Newman  had  informed  him,  that 
in  Canmng's  case  the  jury  had  separated,  for  he  had  spent 
the  evening  with  one  of  them.]  The  circumstance  of  the 
adjournment  and  separation  of  the  jury  was  not  brought 
before  the  Court,  and  whether  the  separation  took  place 
by  consent  or  otherwise  did  not  appear :  It  was  therefore 
not  a  precedent  one  way  or  the  other.  In  the  report  of 
this  case  in  the  State  Trials,  the  following,  queries  are 
mentioned  in  a  notey(6)  as  having  been  proposed 
amongst  others,  to  Mr.  Emlyn  the  barrister,  and  editor 
of  Hale's  Pleas  of  the  Crown*  Query. -^'^  Is  it  agree- 
able to  law,  that  a  jury  once  charged  with  the  evidence, 
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may  be  permitted  to  go  at  large  before  they  have  de-  ^^^9* 
liveiTed  ia  their  verdict?  ^iMtrer.— f  am  of  opiDion  jhk Kmo 
that  though  a  jury  once  charged  may  by  coasent  of  M^! 
parties  be  discharged  wholly  from  trying  the  catise^  avd  o^mirs. 
yet  I  do  not  apprehend  that  the  law  will  allow  them  to 
go  at  large  in  a  criminal  case  while  the  trial  is  depend- 
ing; f(Mr  though  in  a  long  trial  such  a  confinement 
may  be  inconvenient,  yet  I  cannot  find  that  the  law  has 
provided  any  remedy  for  it,  it  being  in  the  eye  of  tlie 
law  a  less  inconvenience  than  exposing  the  jury  to  be 
tampered  with  before  they  have  brought  in  their  ver- 
dict ;  yet  I  see  not  bnt  that  they  may  take  refreshment 
and  retire  to^rest  in  a  place  provided  for  them,  provided' 
that  they  be  guarded  by  a  sworn  officer,  that  nobody  be 
admitted  to  speak  to  them/' — Query :  *'  Suppdse  the 
jury,  through  surprise,  inadvertency,  or  mistake,  find- 
a  veirdict  of  guilty^  is  there  any  remedy  to  prevent 
J42dgmeat  in  sdch  case  J-^Answer.  Thb  is  extremely  dif- 
ficult, unless  some  error  can  be  shown^  upon  the  faee  of 
the  record,  which  may  be  cause  for  arresting  judgment* 
Perhaps  the  suffering  the  jury  to  go  ,at  large  in  the 
midst  of  the  trial  may  be  such  a  cause,  as  being  a  mis- 
trial.  *'  In  cases  of  high  treason,  the  practice  was  tk> 
make  a  special  entry  of  the  cause  of  adjournment  upon 
the  record ;  and  the  jury,  in  such  cases,  were  alwliys 
kept  together  until  tbey  delivered  their  verdict :  Iknd'iif 
cases  of  felony,  which  affects  the  life,  the  tame  ptao 
ticeof  keeping  the  juiy  together  had  alwlays  dbtaiBed.(a) 
The  question  therefore  was,  whether  the  caiie  of  a  mis* 
demeanour,  being  a  criminal  oAence,  watf  distinguishable 
in  principle  from  crimes  which  affect  the  life.  No  sa^- 
tisfactory  reason  could  be  assigned  for  any  ffueh  dis* 
tinction,  because  the  reasons  upoti  whieh  it  was  founded 
in  offences  of  a  higher  nature,  equally  ap|died  to  mia* 
demeanours.  There  were  many  substantial  reasons  why 
the  same  principle  should  be  held  strictly  to  apply  to 

:  (a)  atail^  ctfM,  ^TiB,  hSO^  alid  th^KCenttflili'ibf  bigfiitttiuKm;  Ttof 
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I819.        cases  of  this  description.    The  reason  why  the  law  re- 
■  quired  that  the  jury  should  be  kept  together,  without 

agtunst  being  permitted  to  separate,  was  for  fear  they  should 
be  influenced  in  their  decision  by  any  extrinsic  circum- 
stance or  indirect  communication  withr  other  persons. 
The  wisdom  of  this  rule  needed  no  illustration  by  ex- 
ample, but  it  must  be  confessed,  that  in  above  all  other 
cases  it  should  be  strictly  observed  in  those  where  po« 
pular  feeling  had  been  excited,  or  prejudices  created 
by  publications  antecedent  to  the  trial.  In  the  present 
case,  the  offence  imputed  to  the  defendants  had  been 
long  the  subject  of  discussion  in  the  public  prints,  and 
had  occasioned  considerable  agitation  in  the  commer- 
cial world.  Under  such  circumstances,  it  was  of  the 
utmost  importance  to  the  administration  of  justice,  that 
the  jury  should  have  been  kept  together,  so  as  to  pre- 
vent the  possibility  of  having  their  minds  biassed  by 
any  indirect  communication  before  they  delivered  their, 
verdict.  The  fact,  of  their  having  separated,  was  of  it- 
self sufficient  to  justify  the  Court  in  directing  a  new 
trial.  They  had  gone  to  their  respective  homes ;  and 
in  the  interval  of  the  adjournment  which  had  taken 
place,  it  was  not  too  violent  a  strain  of  the  argument, 
to  suppose  that  they  might  have  had  communication 
with  some  persons  interested  in  the  conviction  of  the 
defendants— -that  they  might  have  had  an  opportunity  of 
reading  publications  injurious  to  the  case  of  the  defend- 
ants—and that  they  might  have  imbibed  from  others  im- 
pressions collateral  to  the  evidence  upon  which  they  were 
called  upon  to  decide.  What  took  place  in  the  Court 
at  the  result  of  the  trial  was  an  additional  circumstance 
to  shew  that  the  jury  might  have  been  influenced  in 
the  verdict  they  had  given,  by  the  opinion  which  they 
might  anticipate  .their  fellow-citizens  would  entertain 
of  their  determination.  Their-  verdict  was  received 
with, shouts  of  applause,  and  under  such  circumstances, 
considering  that  the  jury  might  have. been  influenced 
by  the  popular  feeling  which  wa?  known  to  prevail 
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tipoh  this  subject,  the  Court  perhaps  would  think  this  ]8ig« 
a  case  which  required  another  trial.  [Abbott  C.  J.  said  XhTkw* 
that  what  took  place  whea  the  defendants  were  con-  ww* 
victed  was  very  disgraceful.]  The  learned  counsel  said  and  otumi. 
he  was  reminded  by  a  learned  friend,  of  a  trial  for  per- 
jury, of  Mr.  Stocks,  at  the  York  Assizes,  before  the  late 
Lord  Chief  Baron  Thompson,  in  which  he  was  counsel  for 
the  defendant.  An  adjournment  took  place  at  his  re- 
quest, and  the  Chief  Baron  allowed  the  jury  to  separate, 
stating,  that  he  relied  on  their  honour  that  they 
would  not  suffer  any  one  to  speak  to  them.  [Raine, 
amicus  Curia,  said,  that  in  thcit  case  there  was  only  one 
special  juryman.]  In  the  case  of  Lord  Cochrane  and 
others,  the  jury  did  not  disperse;  they  were  attended 
to  their  room  by  an  officer,  and  kept  together.  [Crur* 
ney,  who  was  of  counsel  in  that  case,  said  he  believed 
the  fact  to  be  otherwise.  He  bad  understood  from 
one  of  the  jury,  whom  he  saw  lately,  that  they  went 
home,  the  learned  Judge  having  desired  them  not  to 
have  any  communication  with  any  body.]  [Best  J.  said 
he  believed  there  were  a  great  number  of  instances  in 
which  the  jury,  in  cases  of  indictments  and  informa- 
tions for  misdemeanours,  had  been  permitted  to  separate 
before  they  delivered  their  verdict.  He  remembered 
himself  one  case  in  Surrey,  of  an  indictment  for  an 
assault  on  a  Custom-house  officer,  when  he  was  at  the 
Bar,  in  which  an  adjournment  took  place,  and  the  jury 
were  suffered  to  disperse,  but  with  a  caution  from  the 
learned  Judge  to  take  care  that  they  had  no  conversa- 
tion with  any  person  during  the  interval.  He  had  no 
doubt  that  there  had  been  a  great  many  cases  under 
the  like  circumstances.] 

Knowlys,  for  the  defendant  Lewis  Levy,  followed 
the  same  line  of  argument  with  Scarlett,  and  cited  se- 
veral cases  from  Giles  DuncomVs  **  Trials  per  pais,  or 

the  Law  of  England  concerning  juries  by  Nisi  Prius,"(a) 

— ' ■ ■ -    II  I 

(tf)  P.  249*352,  t5S,  This  book  stud  to  be  of  no  great  autbority,  WUtes  6d7. 
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1B19«  for  the  purpose  of  shewing  lihe  jealoii9y  with 

.  -  courts  of  justice  had  guarded  agaioftt  fbe  possibiKty  of 

A^l^  undue  influence  upon  the  minds  of  jrurors  before  tbey 

AWD  ofHimi.  deliver  tfeeir  verdict.    It  was  the  practiqe  of  the  whole 


criminal  law,  from  the  earliest  time,  .Aat  A/t  jury  should 
not  be  allowed  to  disperse  till  they  bad  given  their  ver- 
dict. The  practice  was  not  c^fined  to  tseaaon  aad 
Mony,  but  ex^nded  to  «U  ease^  where  a  jury  are  im* 
paneli^d  and  sworn  to  d^ver  «  verdict.  l%e  objaqt 
was  to  keep  them  from  all  external  influence,  and  un* 
less  express  consent  be  given  by  all  parties  concerned, 
it  was  a  mis-trial,  and  the  jury  had  acted  in  njiraj  Chd 
would  avoid  the  verdict.  This  was  the  general  priii- 
ciple.  In  1  Inst.  2,2,7  b.  it  is  said,  ^  If  doc  jury,  after 
their  evidence  given  unto  them  at  the  bar,  do,  at  tbcv 
charges,  eat  or  drinic  either  before  or  after  they  be 
agreed  on  tlieir  verdict,  it  is  fineable,  but  it  shall  not 
avoid  the  verdict;  but  if  before  they  be /agreed  on  their 
verdict  they  eat  or  drink  at  the  charge  of  the  plaintiff, 
if  the  verdict  be  given  for  him,  it  shall  avoid  the  ver- 
dict, but  if  it  be  given  for  the  defendant  it  shall  not 
avcMd  it ;  et  sic,  e  converso.  But  if  after  they  i>e  agreed 
on  their  verdict  they  eat  or  drink  at  the  charge  of  faira 
for  whom  they  do  pass,  it  shall  not  avoid  the  verdict." 
By  the  law  of  England,  a  jury,  after  their  evidence  given 
upon  the  issue,  ought  to  be  kept  together  in  some  con- 
venient place,  without  meat,  or  drink,  or  fire,  and  with- 
out speech  with  any,  unless  it  be  the  baiKff,  and  with 
him  only  if  they  be  agreed,  (a)  A  bailiff  is  to  be  sworn 
in  a  civil  as  well  as  in  a  criminal  case.  (6)  It  had  been 
held  that  the  same  evidence  given  to  the  jury,  after  they 
were  gone  from  the  bar,  avoids  their  verdict,  Metcalfk 
y.  Deatie.  (c)  The  jury  were  gone  from  the  bar  to  con- 
sider of  their  verdict,  and  one  of  the  witnesses,  before 
sworn  on  the  defendant's  part,  was  called  by  the  jurors, 

(c)  Cro,  Elk.  189. 
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and  he  recited  again  hk  evidence  to  tbem^  and  after        ^^9 

tbey  gave  their  verdict  for  the  defendant ;  and  com-      taxiii« 

plaint  being  made  to  the  Judge  of  the  assizes  of  this         'F^^ 

mi^demeaBOur^  be  examined  the  inquestj  who  confessed    «n 

all  the  matter,  and  that  the  evidence  was  the  some  in 

effect  that  was  given  before,  et  non  alia  necdipersa;  and 

ibis  matter  being  returned  upon  the  postea,  the  opinion 

of  the  Coitrt  was  that  the  verdict  was  not  good,  and  a 

Vemn  fadas  de  novo  was  awarded.    In  Trinity  Term 

I6i5d,  between  Wehh  and  Taylor,  copies  of  a  bill,  an- 

fwers,  and  depositions  were  proved,  but  not  all  read, 

and  delivered  to  the  jurj^  who  carried  them  with  them 

£rom  the  bar  in  a  bundle,  which  tbey  laid  by  them,  yet 

their  verdict  at  the  bar  was  set  aside  for  this  cause ;  and 

the.  Court  would  not  regard  their  saying  that  they  did 

not  read  them,  for  they  might  say  that  to  save  them- 

eelves^  it  being  a  fault  to  take  any  thing  without  the 

Court's  knowledge,  (a)    If  one  of  the  parties  say  to  the 

jury,  after  tfaey  are  gone  from  the  bar,  ^  You  are  wieak 

^en,  k  is  as  clear  of  my  side  as  the  nose  in  a  man's 

&ce,"  this  is  new  evidence,  for  his  affirmation  may 

Amch  persuade  the  jory,  and  therefore  shall  quash  the 

verdict.  (&)   So  if  any  thing  be  read  to  them  which  tbey 

ought  not  to  have  with  them,  as  a  book  of  depositions, 

Bonae  whereof  were  not  read  in  evidence,  (c)    So  if  any 

of  die  parties  servants  speak  to  the  jury,  and  the  ver«- 

dict  goes  for  hi«  master,  it  may  be  quashed ;  bat  if  for 

the  other  side,  it  is  only  fineable.(cO    The  plaintiff  de- 

iivered  an  escrow  to  a  juror  impanelled  before  he  was 

sworn,  who  afterwards  being  sworn,  and  gone  with  the 

jury  from  the  bar  to  consider  of  tlie  verdict,  shewed  the 

same  escrow  to  his  companions,   who  found  for  the 

plaintiff.    The  minister  who  kept  the  inquest  informed 


(a)  fioO.  tit.  Trial,  714.  pi.  6i     Com.  JDi;.  Pleader,  s,  45. 

(6)  Rott.  tit.  Trial,  716.  pi.  20.  S.P.     Com,  Dig.  Pleader,  s.  45. 

(c)  Praficasc,  81  Jac,  RoU.  tit.  Tr.  716.  pi.  19.  Com,  Dig,  Pleader,  s.  45. 

(d)  BWfrt  «.  Lttke,  1  Kcb.  300. 
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18 1®.  tbe  Court  hereof,  and  the  jury  being  examined^  con- 
Thi  Kma  fessed  the  matter  aforesaid,  upon  which  judgment  was 
.V"^  stayed ;  for  after  the  jury  are  sworn,  they  ought  not  to 
Aso  0THm&  see  nor  carry  with  them  any  other  evidence  but  what 
was  delivered  to  them  by  the  Court ;  afterwards  tbe 
plaintiff  said,  that  the  escrow  proved  the  same  evidence 
which  was  given  to  them  at  bar  by  him,  wherefore  it 
was  not  so  bad  as  if  it  had  been  new  evidence  not  given 
before,  sed  non  allocatur ,  (a)  All  these  cases  evinced 
the  caution  with  which  Courts  guarded  against  the  pos- 
sibility of  any  undue  influence  upon  the  minds  of 
jurors.  In  the  present  case  the  jury  had  dispersed  be- 
fore they  received  any  caution  from  the  learned  Judge, 
and  in  fact  his  Lordship  was  not  aware  that  they  in- 
tended to  separate.  (/>)  If  in  any  case  the  dispersion  of  a 
jury  could  be  dangerous,  it  was  particularly  so  in  this 
case,  for  here  a  great  ferment  was  excited  in  the  public 
mind,  and  the  verdict  was  received  with  shouts  of  ap- 
plause. The  authority  of  Lord  Chief  Justice  Herbert 
in  Lord  Delamere's  case  was  decisive,  that  the  jury, 
once  charged,  can  never  be  discharged  till  they  have 
given  their  verdict,  for  fear  of  corruption  and  tamper- 
ing with  the  jury.  In  the  present  case  the  jury  were  at 
least  exposed  to  the  possibility  of  such  an  inconveni- 
ence, by  having  b^en  separated  for  several  hours.  What 
communication  might  have  been  had  with  them  during 
the  interval  of  their  separation,  could  neither  be  known 
to  tbe  Court  nor  to  tbe  defendants,  but  the  bare  possi- 
bility of  such  a  communication,  and  the  hazard  of  their 
having  been  tampered  with,  was  sufficient  to  entitle  the 
defendants  to  a  new  trial. 

Denman,  for  the  defendant  Kinnear,  pursued  the 
same  course  of  argument.  He  urged  that  neither  his 
client,  the  attorney,  nor  himself,  were  aware  of  the  dis- 

(a)  ]  i  H.  4.  17  RoU  tit  Tr.  714,  pi  8.  (h)  Bat  we  ante  406,  n.  (a) 
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persion  of  the  jury  till  after  the  verdict.  In  his  view  of  1819« 
the  subject,  he  unfeignedly  declared  that  a  more  im*  Xnt  Kikft 
port  ant  case  never  came  before  a  court  of  justice  ;  for  dgaitu 
if  a  jury  were  allowed  to  disperse,  verdicts  might  here- 
after be  returned  by  twelve  men,  not  upon  the  evidence 
adduced  at  the  trial,  but  under  a  variety  of  collateral 
impressions.  Nothing  -could  authorize  the  dispersion 
of  the  jury,  unless  it  was  most  expressly  and  distinctly 
consented  to  by  the  defendants.  Certainly  nothing  of 
that  kind  appeared  before  the  Court,  and  therefore, 
under  the  circumstances  stated,  the  defendants  were  en- 
titled to  a  new  trial,  considering  that  it  was  possible  the 
jury  might  have  received  some  undue  impressions  from 
an  inflamed  multitude,  whose  minds  were  heated  upon 
this  subject.  The  checks  which  were  applied  by  law  to 
evidence,  could  not  guard  the  minds  of  the  jury  against 
those  impressions,  which  a  thousand  extraneous  cir- 
cumstances might  produce  in  the  consideration  of  the 
verdict.  It  was  not  incumbent  upon  the  defendants  to 
shew  that  the  jury  had  been  tampered  with,  or  had  re- 
ceived any  undue  impression,  it  being  sufficient  for  the 
purposes  of  the  present  motion,  that  they  had  the  op- 
portunity of  being  exposed  to  improper  influence.  It 
has  been  held,  that  the  bare  possibility  of  a  jury  seeing 
papers  which  ought  not  to  have  been  submitted  to  them, 
is  a  sufiicient  ground  to  set  aside  a  verdict,  (a)  Here 
the  jury  had  an  opportunity  of  seeing  the  observations 
in  the  public  prints,  after  the  proceedings  of  the  first 
day.  If  it  be  laid  down  that  the  jury  may  be  separated 
in  any  case  without  the  consent  of  the  parties,  it  would 
be  a  most  dangerous  principle  in  the  administration  of 
justice,  for  who  is  to  define  the  length  of  time  during 
which  they  might  be  separated?  [Bay  ley  J »  Put  the 
case  the  other  way.  Sometimes  a  Judge  goes  out  during 
a  trial,  but  returns  immediately  :  it  frequently  happens 

(a)  2  KoL  Abr.  714, 1.  25 ;  Com.  Dig.  Pleader,  S.  45. 
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ijbttt  MiM  of  the  jvry  retire  dvnog  a  trial,  but  xetum 
Qgiaa  iiam€idHM;ely  i  but  will  it  be  raid  that  because  they 
have  AeparatQ4»  and  because  ihey  hav^e  the  QpfortMBiiy 
of /comaumicaiing  with  aome  persons  duriag  the  i^ter<- 
vaJ^  tbat  that  will  avuid  their  verdict  ?]  Such  a  retke- 
m^ut  ifS  for  unaToidable  purposes^  we^  uoderstood  by 
all  parties;  and  the  oaly  answer  that  can  be  offered  to 
this  otyectkMi  is,  that  in  mdx  cases  Jthe  jury  jretire  ia 
tb^  pneseoce  pf  all  part^,  and  if  any  suspicioa  arises 
of  aa  improper  oommuoicatioo  with  them,  it  is  imme- 
diately checked ;  but  io  almost  all  these  instauoes  the 
jiAry  are  accompamed  by  an  officer  of  the  Court.  The 
liue  must  be  drawu  soooyewbere,  aad  the  Court  wi}l 
bardly  lay  it  down  as  a  priuciple,  that  in  all  cases  of  aa 
94J omened  trial  the  Jury  shall  go  wherever  they  please. 
The  established  rule  in  almost  all  such  cases  has  been 
tbat  the  jury,  during  the  interval  of  an  adjoumment 
shall  be  attended  by  a  bailiff,  sw<Ha  to  keep  them  to- 
gether. In  Doctor  Wat$m'i  uial,i(«)  which  lasted 
many  days,  the  jury  were  kept  together  under  the 
guard  of  the  bailiff.  3o  in  the  protracted  trials  of  i  7iH» 
ateps  wene  taken  to  prevent  the  possibiliiy  of  any  oom- 
munication  with  the  jury  during  adjournment,  {b)  la 
all  cases  of  this  description,  there  must  be  the  express 
^;(H^&t9\t  of  the  defendant  to  the  separaiioo  q(  the  jury. 
No  trial  ever  took  place  in  the  presence  of  an  auditory 
more  inflamed  than  tbat  in  whose  presence  this  case 
was  tried .  The  j  ury,  upon  their  adjournment^  were  per- 
mitted to  pass  through  an  inflamed  muliitude,  afid  im- 
bibe the  impressions  which  such  a  multitude  were  so 
well  calculated  to  impart;  and  no  account  could  \» 
given  of  what  conduct  they  pursued  between  the  hour 
of  their  separation  and  their  meeting  again.  They  went 
to  their  respective  homes,  and  returned  the  next  mora- 


(a)  A.  D.  1817.  t  Stark.  116. 

(b)  rtlwh  o(  Hardy,  Tooke,  &c.  A.B.  1794.  V.  6T.R.5dO,iiote».;  Buc 
Abr.VerdiQt*  An4  «ts  .Bto  t^^  JSfintf,  6  T.  K.  MO,  1. 


IN  THH  r<fTV<NIllt«  VXA*  Of  OEORG  E  III.  «lf 

iog,  not  iB  a  hody,  but  ftef)#mt«)y;    N^  SHkktti^,  h        JPW- 
princifde,  coAiId  be  lo^de  bueftweeii  th^  case  of  ii  9ti$^     .,^.y 
gaeanour  and  that  .of  trei(soa  or  f^lonj.    |f  it  be  hiii       ff^ 
down  as  a  geoeml  funeifU,  tbait  the  jury  »ii»  noi  W  b^    *»•  m 
tampered  with  mcB»0$  0f  fdony  w4  ftreasoa,  ^as  th^ 
Court  prepared  to  ia|r  that  tbey  wght  be  t^mperp^  ^Uh 
ID  caaet  of  mi^d/utkewnQHt  i  for  if  the  QiMivf.  nsfu^ed  ftbe 
israieiut  ap(^oittioii>  they  vppld  b#  re4«(^d  to  t^e  Mip^r 
tky  of  makiflg  this  ac^oowledgoi^pit.    It  was  io  be 
hoped;  however,  that  ^he  Coart  wpald  pitt  this  mf  t4^r 
into  a  x^ourse  of  diacassjoiiy  in  order  that;  if  idiis  is  to  be 
the  Uw  of  England,  k  laigh^  not  becooi^  $o  wi^bo«t 
the  fullest  and  most  serious  consid/eraitioii. 

The  Judges^  after  disliberjsti9g  4^  f#w  mmutei,  deb* 
▼ered  their  opiaioas  seriatim. 

Abbott  C.  J.  If  we  entertained  any  doubt  apoo  a 
questioa  of  this  kiad,  whid>  is  of  importance  by  reason 
Aat  the  subjectrmatter  of  it  relates  to  the  triat  by  jury, 
we  shOi^ld  proDouQce  a  very  deliberate  opiDJon;  but  aa 
none  of  us  do  entertain  any  doubt^  it  is  antoeceswry  to 
Uke  any  further  time  for  consideiation.  I  ^m  of  opinion 
that  there  is  no  sufficient  foundation  for  the  present 
application*  The  application  is  grounded  upon  the 
suggestion  of  these  two  facts ;  1st*  Tliat  the  jury  had 
dispersed  during  the  night:  and  fidly.  That  that  fact 
was  not  known  to  the  defendants  until  after  the  trial 
was  over.  Now,  the  trial  began  betwjeen  nine  and  ten 
m  the  morning  $  it  had  proceeded  until  eleven  o^clock 
at  night,  or  later,  before  the  evidence  on  the  part  of 
the  prosecution  wa^  closed.  Learned  counsel  were 
employed  separately  for  several  defendants.  It  must  bfe 
assumed  (and  nobody  could  assume  to  himself  the  pobf 
trary)  that  in  that  stage  of  the  case  evidence  would  be 
l^id  before  the  jury  on  the  part  of  the  defendants. 
It  became  matter  therefore  of  necessity  ^t  the  trial 
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18 19*  shouM  be  acljournedy  and  an  adjournment  accordingly 
Thi  Kiko  ^^^^  place  from  the  necessity  of  the  case,  the  jury  being 
/«»"«  JTatigued  botli  in  mind  and  body;  and  it  would  have 
AV9  <rrBS]ift  been  most  injurious  to  the  case  of  the  defendants,  even 
if  the  Judge  and  jury  had  had  strength  enough  to  go 
on  till  the  trial  came  to  a  close  ;  I  say,  most  injurious 
to  the  case  of  the  defendants,  if  their  case  was  beard  by 
persons  whose  minds  were  exhausted  with  fatigue,  as  it 
would  have  been  if  an  adjournment  had  not  taken  place. 
An  adjournment  of  this  nature  is  not  necessarily  fol- 
lowed by  the  dispersion  of  the  jury,  for  in  many  cases 
(and  in  many  cases  they  ought)  they  are  kept  together 
till  the  final  close  of  the  trial.  But  I  am  of  opinion, 
that  in  a  case  of  a  misdemeanour,  their  dispersion  does 
not  vitiate  the  verdict ;  and  I  found  my  opinion  upon 
the  admitted  fact,  that  there  are  many  instances  of  late 
years,  in  which  juries  upon  trials  for  misdemeanours 
have  dispersed  and  gone  to  their  abodes  during  the 
night  for  which  the  adjournment  took  place;  and  I 
consider  every  instance  in  which  that  has  been  done,  to' 
be  ^rbof  that  it  may  be  lawfully  done.  It  is  said,  that 
in  some  of  those  instances  the  adjournment  and  disper- 
sion of  the  jury  have  taken  place  with  the  consent  of 
the  defendant.  I  am  of  opinion  that  that  can  make  no 
difference.  I  think  the  consent  of  the  defendant  in  sucb 
case  ought  not  to  be  asked ;  (a)  and  my  reason  for  think- 
ing so  is,  that  if  that  question  is  put  to  him,  he  cannot 
be  supposed  to  exercise  a  fair  choice  in  the  answer  he 
gives,  for  it  must  be  supposed  that  he  will  not  oppose 
any  obsiacle  to  it ;  for  if  he  refuses  to  accede  to  such 
an  accommodation,  it  will  excite  that  feeling  against 
him,  which  every  person  standing  in  the  situation  of  a 

(a)  In  6  T.  R.  530,  note  a,  it  ia  mentioned,  that  on  the  trial  of  Hardy  the 
■djoumment  was  stated  to  be  made  by  the  consent  of  the  prisoner ;  bat  on 
the  second  trial  (that  of  Home  Toohe)  the  Judges  who  sat  having  in  the  mean 
time  conferred  with  the  rest  of  their  brethren,  said,  they  were  clearly  of  opi- 
nion it  might  and  ought  to  be  done  by  the  authority  of  the  Court,  without 
calling  mi  the  prisoner  for  any  consent. 
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d^efeDdant  would  wish  to  avoid.     I  am  also  of  opinion^         1&I9* 
that  the  consent  of  the  Judee  would  not  make,  in  such      _     _ 

.  TiieKiico 

case,  that  lawful  which  was  unlawful  in  itself ;  for  if  the  agimut 
law  requires  that  the  jury  shall  at  all  events  be  kept  to-  ^kd  otbsbs. 
gether  until  the  close  of  the  trial  for  a  misdemeanour, 
it  does  not  appear  to  me  that  the  Judge  would  have  any 
power  to  dispense  with  it.  Th^  only  difference  that  can 
exist  between  the  fact  of  the  jury  separating  with  or 
without  the  approbation  of  the  Judge,  as  it  seems  to  me, 
is  this,  that  if  it  be  done  without  the  consent  or  appro- 
bation of  the  Judge,  express  or  implied,  it  may  be  a 
misdemeanour  in  them,  and  they  may  be  liable  to  be 
punished ;  whereas,  if  he  gives  his  consent,  there  will  be 
&o  such  consequence  of  a  separation.  But  though  it  may 
be  a  misdemeanour  in  them  to  separate  without  his  con- 
sent, it  will  not  avoid  the  verdict  in  a  case  of  this  kind; 
as  it  would  if  the  law  required  the  jury  to  be  absolutely 
kept  together.  Now  it  is  not  surmised  in  this  case,  that 
during  the  night  (for  it  was  during  night  only  that  the 
seperation  took  place)  any  attempt  was  made  to  practise 
upon  the  jury.  -  If  any  thing  like  that  could  have  been 
shewn,  the  Court  would  require  that  matter  to  be  inves- 
tigated. But  it  is  not  even  suggested  that  any  such 
thing  took  place.  All  that  is  suggested  is,  that  in  point 
of  fact  the  jury  were  allowed  to  go  to  their  own  homes 
in  order  to  take  there  the  necessary  refreshments,  which 
the}'  might  have  had  at  some  other  place  with  much  less 
convenience  to  themselves,  (a)  That  is  all  that  is  sug- 
gested. I  have  already  intimated,  that  the  separation 
of  the  jury  without  the  previous  concurrence  of  the 
Judge,  might  be  a  misdemeanour  in  them.  It  seems  to 
me  that  the  law  has  vested  in  the  Judge  the  discretion 
of  saying  whether  or  not,  in  any  particular  case,  it  may 
be  allowed  to  the  jury  to  go  to  their  own  homes  during 
a  necessary  adjournment,  throughout  the  night.  There 


(a)  Vldip  Cm.  Dig.  Pkad^r,  S.  11, 
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are'  mimy  cases  itt  which  the  law  vc^tra  Ascretion'  m  th^ 
Judge.  Those  wh6  fi41  that  office  (I  am  sure  I  fllaj  8b 
8«7  of  myself)  consider  ihemselves  boubd  down  by  the 
roles  of  la#y  and  the  less  diey  are  araied  With  discretioiii 
the  more  satisfactory  ta  liieiiiselves  aire  the  duUes  they 
have  to  perform.  It  haft  been  said  in  this  particiilaf 
ease,  diat  what  took  place  at  l!h^  close  of  the  trial  fm>- 
Bishes  an  addiiioBal  argumetit  to  shew  thai  the  jtty 
ought  not  to  have  be^n  aUowed  ta  separate.  I  was 
greatfy  concerned  at  what  did  take  plaice.  The  Terdicl 
of  a  jury,  in  whatever  case  it  mwjr  beglvcta;  ought  to  btf 
rebeived  with  reverential  silence,  whatever  may  be  die 
sehtiments  of  those  wbo  are  auditors,  whether  they  ap- 
prove of  or  dissent  from'  the  opinion  which  the  jcury 
ha/ve  delivered.  £  must  own,  I  think  sncb  condnct  ad 
that  I  hnve  mentioned  on  the  part  of  those  who  are  pie* 
sent  ih>  a  court  of  justice,  is  at  aH  tinles  very  reprehen- 
sible, because  juries  may  possibly  be  idfluenoed  by  thtf 
mtemer  in  which  they  may  imagme  them  verdict  would 
be  received,  instead-  of  attending  to  the  evidence,  and 
aetidg  according  to  the  result  of  their  own  honest  jsMly* 
ment^  They  are  to  attend  to  the  evidence,  And  gtvb 
their  verdictnccording  to  their  own  dispassioiiate  viefW  dt 
the  case  submitted  to  lliem,  withont  conndering  wbA 
opkiion  may  be  produced  in  the' mind  of  the  waii<it  at 
large,  because  none  but  ihemscHves  oan-  judge  6l  thtf 
propriety  of  what  they  do.  For  these  reasons  it  appei^ 
to  me  that  there  is  Ho  ground  for  the  prosent  i^pUca* 
tion^aad  I  eonceiVe  we  ought  not  to- give  aiiji  reakon  to 
suppose  that  any  doub^exists,  ^he»  none  ledly  efiiiifis 
ii^onr  minds. 


BiYL»T  t.  It  k  ne  part  of  thie  atmUeatioii  till* 
the  verdict  was^ooniraiy  to  theevidehoe,ra0($aMt  lipetf 
»  new  Uiai-  tbefcf  could  be  any  fiargnmnd^forexpeofeiiig 
a. different  result  from  ihe  evidence  upon  whicb  this 
conviction  has  taken jdaoe.    It  is  pot  upon  the  plain. 
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simple,  dry  ground^  wbeibor,  becaase  the  jury  scfwr^lcd        18  ig. 

and  tbe  defendant  gave  na  consent  to  that  separadoBy 

and  did  not  know  nniil  after  the  verdict  iNm  given  tiiat      "^^ 

that  separation  bad  taken  plaee^  he  is,  i»  a  matter  of  ^^ 

rig^t>  entitled  to  call  upo*  the  Court  to  vacate  tbe  vet* 

diet  and  grant  a  new  trials    Now  upon  thai  naked 

point  it  seems  to  me  that  be  baa  no  right  to  tnake  sik^ 

an  application.    In  almost  every  trial*  it  ia  in  the  expo' 

xienee  of  persons  who  attend  coarts  of  justice^  the 

Judge  as  well  as  the  jury  are  ooeaMonaUy  abaeat  for  st 

short  period.    Tbat  is  very  often  so^  and  pevfaapff  it 

saay  be  said  improperly.    But  they  go  oat  only  for  a 

fair  mtnutes.    If  then  a  separation  for  a  night  will  rm* 

cate  a  verdict^  why  may  not  a  separation  of  twomiantea 

vacate  a  verdict?    It  is  said  iur  tbat  case  tbe  parties 

have  tbe  opportunity  of  seeing  the  separation^  and 

making  any  objection.    But  in  the  case  of  a  pnsones 

wbo  does  not  know  what  the  law  is  upon  the  subjeotf^ 

be  may  be  tried  and  convicted  on  account  of  bis  igsie^ 

raiice  of  the  law,-*4ie  may  not  know  htm  the  objection 

ought  properly  to  be  made^  and  it  woold  be  hard-  aposs 

prisoners  if  their  silence  in  that  respect  were  to  operated 

Uy  their  prejudice.    On  tbe  contrary^  it  would  be  the 

duty  of  tbe  Judge  to  interpose  on  their  behalf  as  couii<' 

sei  for  tbem»  and  say  tbat  inasmaoh  as  aome  of*  theF 

jnry  bad  separated  no  verdict  could  be  given,  whiob 

w^d  btf  good  in>law^  and  therefore  direct  the  trial  tor 

be  stopped,  (a)    Every  object  and  purpose  of  josti<^  ia 

effeoMiaily  answered,  and  every  supposed  incon^enieiioo 

is  effectually  rebutted  by  tbe.lawaa  it  stands;  for  asthc^ 

law  now  stands,  if  the  jury  separate  without  consent, 

and  im[Hroperly  so,  it  is  in  the  discretion  of  the  Judge 

who  tries  tbe  cause  to  impose  upon  them  such  punislik 

mentand  fiae  as  he  nMy  think  fit.    If  the  jury  disperse 

without  consent  they  ale  guilty  of  a  cmitempt^  aaid  thd 

--  -     -    ■         ■     ■  ■  " 

(a)  Ster;  SI  tv  tb«  doctrine  <if  thfe  Jadge  lieitfg  to  M  conlideM'  iii  tie  lig&f 
oTooanadi  lor  tbe  prisoner,  1  Cmy'$  Crira.  Law,  407. 
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1819-        Judge  may  punish  that  contempt' bj  fine ;  but  that  is 
-"rr^         matter  of  discretion,  and  matter  of  discretion  only .     If 

againu  the  verdict  when  it  is  ultimately  pronounced,  and  when 
AND  oTBiii.  contrasted  with  the  evidence,  appears  fairly  to  admit  of 
doubt,  and  if  persons  could  hesitate  upon  the  question 
whether  another  jury  would  come  to  a  difiierent  conclu- 
sion, we  might  take  into  consideration  that  the  jury  had 
separated.  But  when  the  fact  of  separation  per  se,  is 
urged  as  a  ground  for  a  new  trial,  it  is  of  no  weight. 
That  is  laid  down  as  a  general  principle,  and  as  that  is 
the  only  ground  upon  which  this  application  is  made  to 
vacate  the  verdict,  I  think  it  is  not  sufficient.  If  this 
be  a  valid  objection  we  do  not  do  any  injustice  by  dis- 
charging this  application ;  for  if  the  separation  of  the 
jury  vacaties  the  verdict^  the  parties  have  the  opportu- 
nity of  so  doing  by  bringing  a  writ  of  error,  assigning 
as  matter  of  error  that  before  the  jury  gave  their  ver- 
dict they  separated ;  and  then  if  the  law  be,  that  every 
separation  of  a  jury  vacates  their  verdict,  the  defend- 
ants would  be  entitled  to  the  benefit  of  that  opinion 
upon  such  an  application.  I  state  that,  not  because  I 
have  the  least  doubt  upon  the  question,  but  if  it 
were  a  valid  legal  objection,  that  is  the  legal  course 
to  be  taken.  It  appears  to  me  that  we  do  no  in- 
justice in  this  particular  case  by  refusing  this  appli- 
cation. This  objection  per  se,  affords  no  foundation 
whatever  for  vacating  a  verdict,  where,  upon  the  whole 
of  the  evidence  in  the  case,  there  does  not  appear  any 
ground  for  a  suggestion  that  a  different  verdict  would 
be  the  result  of  a  new  trial. 

HoLROYD  J.  I  am  ehtirely  of  the  same. opinion— 
that  a  separation  of  the  jury  does  not  render  the  verdict 
itivalid.  I  do  not  find  any  authority  in  law  which  says 
thflit  the  separation  of  the  jury  in  a  case  between  party 
and  party,  or  in  the  case  of  a  misdemeanour^  does 
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avoid  the  verdict.    If  the  jury  are  gailty  of  any  impro-        18 19. 
per  conduct  in  any  separation,  which  ought  not  to  take  * 

place  without  the  authority  of  the  Courts  they  may  be  agamit 
guilty  of  a  misdemeanour^  and  may  be  fined  and  pu-  ^hd  oTHsai. 
nished  as  such ;  but  it  appears  to  me  that  that  would 
not  avoid  the  verdict.  In  case  any  probable  mischief 
is  likely  to  result  from  a  separation^  without  any  care 
being  taken  to  prevent  it^  either  from  the  inattention 
of  the  Judge,  or  upon  any  suggestion  of  that  kind,  you 
may  direct  such  measures  to  be  taken  as  shall  prevent 
the  e£fects  of  such  separation,  assuming  under  such 
circumstances  any  mischief  is  likely  to  arise.  It  appears 
to  me  however  to  be  matter  that  will  not  avoid  the  ver- 
dict, but  if  it  is,  it  will  still  be  matter  of  error,  and  the 
defendant  will  not  be  prevented  from  obtaining  judg- 
ment upon  it  by  bringing  a  writ  of  error,  supposing  it 
to  be  in  point  of  law  a  sufficient  objection  to  invalidate 
the  verdict.  I  agree  with  the  rest  of  the  Court  in  this 
case,  that  there  is  not  sufficient  ground  upon  which  we ' 
ought  to  grant  a  new  trial.  If  it  appeared  that  in  the 
course  of  a  separation  the  jury  had  received  any  impro- 
per suggestion,  or  had  found  their  verdict  upon  evidence 
contrary  to  that  which  was  laid  before  them  in  Court, 
that  would  be  a  sufficient  ground  to  doubt  the  propriety 
of  the  verdict.  This  would  be  a  ground  upon  which 
the  Court  must  and  ought  to  proceed,  if  any  doubt  re- 
mained in  consequence  of  their  separation,  or  any  thing 
that  passed  in  the  interval,  or  considering  the  verdict 
with  reference  to  the  evidence,  whether  the  jury  had 
come  to  a  right  and  proper  conclusion,  or  whether  they 
had  come  to  a  mistaken  determination  in  consequence 
of  any  thing  they  had  heard  out  of  doors.  Nothing 
however  of  that  kind  is  suggested  in  the  present  case, 
and  therefore  I  think  there  is  no  sufficient  ground  made 
out  for  granting  a  new  trial. 

Best  J,    I  am  of  the  same  opinion,    tt  is  insisted 

8f 
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18 18*        here  that  this  is  a  mis-verdicti  aud  that  no  legal  verdict 
Tab  KiNa       ^^  heexk  given.    Now  I  am  alarmed  at  the  extent  to 

^avut         which  the  proposition  contended  for  may  be  carried  if 
Mjip  OTHERS,     it  19  well  founded,  for,  if  this  is  a  mis-trial  in  conse- 
quence of  the  separation  of  the  jury,  I  cannot  discover 
any  distinction  between  a  separation  for  a  minute  and  a 
separation  for  a  considerable  period  of  time,  for  if  the 
argument  is  right,  it  is  right  to  this  extent — that  if  by 
any  accident  a  juryman  gets  out  of  the  box  for  a  single 
minute,  it  is  a  mis-trial.    Let  us  see  the  extent  of  mis- 
chief to  which  this  doctrine  may  be  carried.    Suppose 
in  the  ca^e  of  a  trial  for  capital  felony  some  of  the  jury 
by  accident  get  out  of  the  box,  and  the  prisoner  in  the 
result  of  the  trial  is  acquitted,  the  consequence  of  this 
.argument  would  be  that  it  would  be  a  mis^trial,  and 
the  man  must  be  put  on  his  trial  again.    That  is  a 
consequence  that  alarms  me,  and  I  do  not  feel  that  we 
ought  to  give  any  countenance  to  an  objection  which 
would  go  to  such  a  mischievous  extent.    There  is  not 
enough  in  this  case  to  satisfy  my  mind  that  we  ought  to 
.grant  a  new  trial  upon  this  ground.   Several  cases  have 
been  cited,  and  it  appears  that  the  only  one  which 
touches  this  question  is  that  of  Lord  Delamere  in  the 
4th  State  Trials,  where  the  Judges  appeared  to  have 
said  that  a  jury  once  charged  cannot  be  dischai^ed. 
That  that  might  be  law  at  one  time  I  have  no  doub^ 
but  the  practice  for  a  long  period  of  time  will  shew 
what  the  law  is,  and  I  believe  there  is  no  Judge  who  has 
sat  for  any  length  of  time  in  this  hall  that  has  not 
known  and  approved  of  discharges  of  juries*    The  con- 
stant and  uniform  practice  which  has  existed  for  a  con- 
siderable length  of  time,  will  shew  that  what  is  stated 
in  Lord  Delamere* s  case  is  not  now  to  govern  our  deci- 
sion*   With  respect  to  the  case  in  PalmerU  lUportif 
the  only  effect  of  that  is  to  shew  that  re&eshments  are 
not  to  be  given  to  a  jury  who  are  sent  out  to  delibe-' 
rate  upon  the  verdict,  for  the  oath  which  is  adminis- 


IN  THE  FlFTY-NINTH  YeAB  OF  GEORGE  III.  487 

tered  to  the  bailiff  who  has  the  custody  of  them,  is,         1819. 
that  they  shall  not  have  any  refreshment  till  after  they      ,-"T" 

,  J  ,  _/         _,  ,  "^         Th»Kino 

nave  agreed  upon  the  verdict.  That  case  therefore  has  agaha 
nothing  to  do  with  the  present  question.  With  respect  ^  ^^p  OTHMt. 
to  all  the  cases  cited  from  the  trials  per  pais,  those 
were  cases  where  improper  practices  had  been  adopted 
by  one  of  the  parties^  which  might  influenee  the  de- 
cision of  the  jury  in  his  favour;  and  certainly  it  would 
be  highly  improper  that  uny  man  should  have  a  verdict 
by  undue  means.  It  is  not  suggested  here  that  any  such 
practices  have  taken  place>  and  therefore  it  does  not 
appear  that  any  one  of  these  cases  apply.  It  may  he 
very  often  extremely  inconvenient  and  improper  that 
the  jury  should  be  permitted  to  separate  before  they 
deliver  their  verdict;  but  in  such  cases  the  Judge  is 
vested  with  a  discretion  upon  the  subject,  which  he  will 
exercise  on  his  own  motion  in  keeping  the  jury  toge- 
ther, or  if  either  of  the  parties  desired  it,  no  Judge 
would  refuse  such  an  application.  If  it  were  stated  by 
either  of  the  parties  that  there  is  cause  to  apprehend 
that  some  improper  practices  might  take  place  if  the 
jury  were  separated -» that  by  mixing  with  the  multi- 
tude they  might  imbibe  their  feelings,,  or  that  they 
might  be  influenced  in  their  verdict  by  any  commonica- 
tion  with  the  crowd,  there  is  no  Judge  who  would  not 
prevent  that  from  taking  place  by  keeping  the  jury 
apart  from  the  multitude  till  they  ga^e  their  verdict. 
But  if  any  such  application  were  made  by  either  of  the 
parties^  I  do  not  see  how  it  could  be  complied  with  in 
such  a  case  as  this,  unless  the  party  applying  under- 
takes to  defray  the  expense  attendant  upon  keeping 
them  together ;  for  in  the  case  of  a  misdemeanour  I  do 
not  understand  where  the  expense  is  to  come  from^  for 
I  do  not  agree  in  the  propriety  of  keeping  the  jury  shut 
up  for  a  number  of  days  at  their  own  expense.  It  ap- 
pears to  me,  however,  that  no  mischief  can  result  from 
allowisg  juries  to  separate^  a  discretion  being  always 
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vested  in  the  Judge  as  to  the  propriety  or  impropriet}* 
of  keeping  them  together,  in  each  particular  case.  It 
has  been  stated  that  the  public  mind  had  been  greatlj 
agitated  upon  the  subject  of  this  particular  case  by  pub- 
lications circulated  in  the  world  antecedent  to  the  trial, 
and  that  consequently  such  publications  must  have 
operated  to  the  prejudice  of  the  defendants.  I  wish 
that  that  subject  might  fairly  be  brought  under  the 
consideration  of  the  Court,  for  there  is  nothing  more 
mischievous  to  the  administration  of  justice  than  the 
discussion  in  print  of  cases  which  are  to  be  submitted 
to  a  court  and  jury.  The  learned  counsel  have  stated 
unanswerable  reasons  why  that  practice  should  be  pot 
a  stop  to,  but  that  does  not  furnish  any  argument  why 
a  new  trial  should  be  granted.' 

Rule  refused. 


Uaydth. 


Jadgment  of  hn- 
prifODinent  of 
three  defendants 
ia  separate  gaols; 
and  of  fines  upon 
tm>,  and  impri- 
•oiunent  till  such 
fine  be  paid. 


On  the  motion  of  Gurnej/,  the  defendants  wefe 
committed  to  Newgate,  and  ordered  to  be  brought 
up  to  receive  sentence  on  a  following  day.  Accord- 
ingly on  the  14th  day  of  May  the  defendants  being 
brought  into  Court,  judgment  was  passed  upon  them  as 
follows :  Mozely  Ji\iolf  to  be  imprisoned  in  the  House 
of  Correction  for  the  county  of  Middlesex  for  the  term 
of  two  years,  to  pay  to  the  King  a  fine  of  10,000/.  and 
that  he  should  be  further  imprisoned  until  the  fine  was 
paid ;  Ijewis  Levy  to  be  imprisoned  in  his  majesty^s 
gaol  for  the  county  of  Gloucester  for  the  like  term  of 
two  years,  to  pay  to  the  King  a  fine  of  5000Z.  and  that 
he  should  be  further  imprisoned  until  the  fine  was  paid; 
and  James  Kinnear  also  to  be  imprisoned  for  the  like 
term  of  two  years,  in  his  majesty's  gaol  at  Ilchester,  In 
execution  of  this  sentence,  the  defendant  Woo/f  was 
committed  to  prison;  and  on  a  subsequent  day. 


Saturday,  Chitty  moved  that  a  writ  of  levari  facias  might  be 

Whcwtdcfen-     i**"^^  against  the  goods  of  the  said  Mozely  Woolf  in 
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order  to  levy  the  fine  which  this  defendant  had  been         1819. 
adjudged  to  pay.   The  affidavit  in  support  of  the  motion      «,  *^Tr~ 
stated,  that  the  Court  had  pronounced  judgment  agranst         againu 
the  defendant  on  an  indictment  for  conspiracy,  and  had     aud  otubhs. 
sentenced  him  to  be  imprisoned  for  the  term  of  two  dant  convicted 
years,  and  to  pay  a  fine  to  the  King  of  10,000/.  and  to  nieanor,  was  sen- 
be  further  imprisoned  until  such  fine  was  paid ;  and   prironcdTfOT  t^ 
that  on  the  14th  instant  persons,  by  the  directions  of  years  and  to  pay 

i_.,i^i  ...  ,.■  certain  nne, 

the  said  defendant,  were  m  a  hurried  and  clandestine  and  to  be  farther 

manner  carrying  away  his  goods,  with  intent  to  ship  Ih^Tfi^^b  paid, 

them  out  of  this  country,  and  thereby  avoid  the  pay-  J)«*dthatafeiwri 

ment  of  the  fine.    In  support  of  the  application  it  was  "sue  for  the  fine 

,       .        -      ,  ,  -    .  ,  ^  before  the  expi- 

submitted,  that  though  it  was  not  usual  to  entorce  pay-  ration  of  the  two 
ment  of  the  fine  until  the  term  of  imprisonment  ex-  ^^*"' 
pired,  yet,  in  reason  and  in  law,  there  was  no  impedi- 
ment to  an  immediate  execution,  especially  where  strong 
grounds  were  laid  before  the  Court  of  suspicion  that  so 
much  of  the  sentence  as  related  to  the  fine  would,  by 
the  fraudulent  removal  of  the  property,  be  rendered  in- 
operative. The  judgment  is  general,  "  that  the  party 
do  forfeit  and  pay  the  fine;"  and  there  are  no  words 
giving  time  for  the  payment  of  it,  for  the  words,  "  and 
that  the  defendant  be  further  imprisoned  after  the  ex- 
piration of  the  two  years,  until  the  fine  shall  have  been 
paid,"  are  introduced  only  for  greater  security,  in  order 
to  render  it  the  duty  of  the  officer  to  detain  the  defend- 
ant in  custody  after  the  two  years  have  expired,  in  case 
the  fine  should  not  have  been  previously  satisfied. 
The  judgment  therefore  makes  the  fine  payable  imme- 
diately, like  the  judgment  in  a  civil  action,  '^  that  the 
plaintiff  do  recover,"  upon  which  he  may  immediately 
issue  execution.  The  King  must  have  at  least  as  ex- 
tensive remedies  for  such  a  fine,  as  a  subject  would  have 
in  a  civil  action.  It  is  in  the  nature  of  a  debt  to  the 
crown,  and  may  be  levied  of  the  body,  land,  or  goods^ 
of  the  party  instanter.  If  not,  a  defendant  might  elect 
to  lie  in  gaol  after  the  expiration  of  thf  fixed  term  of 
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1419.        inprisoament^  and  never  pay  the  fine,  and  then  a  maie- 
•TT*        rial  part  of  the  Bentence  of  the  Court  would  be  rendered 

Tkb  Kino  '' 

tfdM  nugatory.  It  was  admitted  that  no  instance  had  been 
found  in  modem  practice  of  a  levari  or  other  process 
issuing  for  a  fine  during  the  time  of  imprisonment^  but 
the  absence  of  authorities  or  precedents  could  not  alter 
the  legal  effect  of  the  judgment. 

Bay  LEY  J.  (a)  after  conferring  with  Mr.  DeeUiiy, 
said,  that  unless  the  judgment,  as  pronounced  against 
the  defendant,  authorized  the  issuing  of  execution  to 
levy  the  fine,  he  did  not  see  upon  what  ground  the  pro- 
cess could  issue*  No  instance  was  known  in  the  Crown- 
office,  in  which  the  Court  had  directed  a  levari  to  issue 
under  similar  circumstances ;  and  as  no  instance  had 
been  cited  at  the  bar  to  authorize  such  a  proceeding, 
the  Court  coqld  give  no  directions  upon  the  subject. 
The  Court  did  not  authorize  the  issuing  of  such  process, 
but  if  it  might  lawfully  be  issued,  the  law  was  open  to 
the  party  at  whose  instance  the  applicaUon  was  made. 

HoLROTD  J.  and  Bbst  J,  concurred. 

In  consequence  of  this  intimation,  search  was  made 
for  precedents  to  justify  the  issuing  of  the  levari  facioMf 
and  the  following  authorities  were  discovered ;  namely. 
The  King  v.  tVade,  Mich.  33  Car.  ^.  Skinner's  Rep.  19. 
in  which  book  the  case  is  reported  as  follows.  Wade 
was  fined  1002.  fcM*  barretry,  which  was  levied  by  levari 
facias;  and  Sir  Thomas  Culpeper  moved,  how  that  he 
was  farmer  of  the  duchy  of  Lancaster,  and  had  all  fines, 
&c.  granted,  and  that  the  patent  was  acknowledged  by 
the  attorney  in  the  fixohequer,  and  therefore  prayed 
that  he  might  have  this  fine.  The  Court  said,  that  he 
must  plead  his  patent  there,  before  they  could  take 


i^*- 
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notice  of  it  $  and  that  if  they  should  pay  this  fine  to  hipi,  18)0. 
the  clerk  of  the  crown,  who  is  accountable  pnto  the  j^utK 
Excfaeqaer,  would  have  nothing  to  shew,  and  therefore  ST^ 
said,  he  would  do  well  to  get  an  order  out  of  the  Ex* 
chequer.  And  Dolben  said,  how  that  the  archbishop  of 
Canterbury  claimed  such  fines  in  Croydon^  and  how  that 
Chief  Justice  Hide  would  not  allow  them,  till  the  patent 
was  pleaded  and  acknowledged  in  that  Court.  S.  C. 
by  the  name  of  The  King  v.  Wade,  Mich.  S3  Car.  2. — 
Sir  Tkonuis  Jones,  185.  "  A  capias  issued  against  the 
defendant  for  the  fine  of  100/.  set  on  him  after  convic- 
tion, upon  an  indictment  of  barretry,  and  afterwards  a 
fieri  facias  J  m  which  the  sheriff  of  Essex  levied  the  fine, 
and  prayed  an  allowance  of  poundage  for  it  out  of  the 
]ii<Hiies  in  the  hand  of  the  clerk  of  the  crown,  paid  the 
sMd  aberiflF  for  the  said  fine,  which  was  granted  him  by 
the  Court,  though  there  be  no  precedent  in  the  said 
Court  to  warrant  it.  But  the  Barons  have  always  made 
such  allowance  in  the  Exchequer  after  the  monies  paid 
there  by  the  clerk  of  the  crown.*'  S.  C.  by  the  name  of 
The  King  v.  fVebb,  Mich.  S3  Car.  2. — Upon  motion 
against  the  sheriff  of  Essex,  for  taking  money,  &c.  in 
execution,  it  was  ruled  by  the  Court,  that  though  one 
be  in  execution  for  a  fine  to  the  king,  yet  a  levari  facias 
lies  de  bonis  Sf  catalUs,  and  by  such  writ  the  sheriff  may 
take  ready  money ;  and  here  was  cited,  in  Kelyng^s 
time,  one  Cadmore's  case,  the  same  rule."  Search  being 
made  in  the  Crown  Office,  the  proceedings  in  this  case 
were  found  recorded;  and  it  appeared  that  a  capias  ad 
satisfaciendum,  tested  the  9th  day  of  June  in  the  3Sd 
year  of  the  reign  of  Charles  the  Second,  was  issued 
against  the  defendant  John  Wade  (of  Halsted,  in  the 
county  of  Essex)  ;  and  afterwards  on  the  22d  of  June, 
in  the  $ame  year,  a  levari  facias  was  also  issued.  The 
writ  of  levari  facias  was  as  follows ;  (33  Car.  2.  As  yet 
of  4he  term  of  the  Hdy  Trinity.  Jsiry.  iioll.  199-) 
Essex,  to  wit.    Tothetberiffof  Essex,  greeting:  We 
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J  81 9*        command  you  that  yon  omit  not,  on  acconnt  of  any 
,^  liberty  in  your  bailiwick^  but  that  you  cause  to  be  levied 

amauut         of  the  goods  and  chattels  lands  and  tenements  of  John 
Am>  OTHi»8.     Wade,  of  Halsted  in  your  county,  gentleman,  one  bun- 
dred  pounds  imposed  upon  him  the  said  John  Wade  for 
bis  fine  on  the  occasion  of  certain  trespasses  contempts 
and  (in  the  capioi  this  word  was  petjurii,  al- 
though, according  to  the  report  in  Skinner,  the  defend- 
ant appears  to  have  been  indicted  of  barretry,)  whereof 
he  was  impleaded,  and  whereof  by  a  certain  jury  of  the 
country  in  that  behalf  taken  between  us  and  the  said 
John  he  is  convicted,  as  in  our  Court  before- us  appears 
of  record :  And  have  that  money  before  us  from  the 
day  of  the  Holy  Trinity  in  three  weeks,  wheresoever 
we  shall  then  be  in  England,  to  satisfy  us  of  hb  aforesaid 
fine ;  and  have  there  this   writ«     T.  F.  Pemberton^  at 
fVeitminster  the  22d  day  of  June  in  the  3dd  year  of 
our  reign.  Asiry. — On  the  authority  of  the  case  of  The 
'    King  V.  IVade,  writs  of  levari  facias. were  in  the  [nresent 
case  issued  from  the  Crown  Office  into  Middlesex  and 
XfOndon.  against  the  defendant  fVoolf,  and  property  was 
taken  thereon  to  the  amount  of  8000/. 

Satwdayp  F.  Pollock  this  dav  moved  for  a  rule  to  shew 

May  SSd.  , 

cause  why  these  writs  of  levari  facias  should  not  beset 
'  aside,  on  the  ground  that  they  had  issued  without  any 
sufficient  authority  in  law.  The  affidavit  on  which  he 
moved  simply  disclosed  the  fact  of  such  writs  having 
issued,  and  that  a  very  considerable  quantity  of  the  de- 
fendant's property  had  been  taken  under  them,  both  in 
London  and  Middlesex.  He  had  looked  in  vain  for 
authorities  to  justify  the  issuing  of  this  writ;  and  with 
one  single  exception,  as  to  something  that  had  passed 
in  the  case  of  the  King  v.  Webb,  (a)  otherwise  reported 
under  the  name  of  the  King  v.  Wade,  Skinner  12,  and 


(a)  2  Skw>.  175. 
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Sir  Thoi*  Jonti  \S5,  nothing  could  be  found  to  war-         18 10* 
rant  this  proceeding.     It  was  somewhat. remarkable      xTkino 
that  in  each  of  tbesfs  places  the  case  was  reported  for        agamu 
different  purposes.     In  Shower  it  was  reported  as  an     ^mo  othsai. 
authority  that  the  sheriff  might  take  money  in  execu- 
tion when  the  execution  is  at  the  suit  of  King ;  and  for 
that  purpose  it  is  cited  as  an  authority  in  Fin.  Ab«  lit. 
Execution.    In  Sir  T.  Joneses  Reports  it  was  mentioned 
as  an  authority,  to  shew  that  the  sheriff  was  entitled  to 
poundage  upon  the  fine  which  the  defendant  was  sen- 
tenced to  pay  ;  and  as  reported  in  Skinner ,  the  object 
was  to  shew  that  the  Court  would  not  take  notice  of 
the  right  of  a  grantee  to  fines  imposed  by  the  Crown 
upon  the  defendant),  unless  the  patent  was  previously 
pleaded  and  acknowledged  in  the  Court  of  Exchequer. 
[J3e<^  J.    The  case  goes  farther  in  Shower.     It  was 
ruled  by  the  Court,  that  any  one  being  in  execution  for 
a  fine  at*the  suit  of  the  King,  the  sheriff  may  take  ready 
money. -^  Bay  ley  J.    It  appears  by  the  report  of  the 
cose  in  Skinner  that  there  was  a  third  person  interested, 
who  claimed  the  fine  in  respect  of  his  being  farmer  of 
the  Duchy  of  Lancaster,  and  in  the  result  we  are  to 
presume  from  the  report  that  the  fine  was  paid  to  him 
upon  the  acknowledgment  of  his  patent  in  the  Court 
of  Exchequer.]  —Undoubtedly  that  was  to  be  presumed 
from  the  case  as  there  reported ;  but  at  the  same  time 
it  must  be  observed  that  there  was  ho  person  who  had 
an  interest  in  disputing  the  claim  thus  made,  and  no 
person  did  in  fact  dispute  it. — [^Bayley  J.     Surely  the 
defendant  had  an  interest  in  disputing  it,  but  he  did  not 
come  in.] — It  certainly  did  not  appear  that  the  defend- 
ant, had  come  in,  but  it  was  to  be  hoped  that  the  whole 
of  this  kingdom  was  not  to  be  concluded,  because  140 
years  since  when  that  question  was  agitated,  the  de- 
fendant did  not  come  in.     It  did  not  appear  that  the 
principle  of  that  case  had  ever  since  been  acted  upon^ 
and  it  was  too  much  at  this  time  of  day  to  hold  that 
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lilO*        case  as  oooclasive  upon  the  subjects  of  these  reahns.-r* 
ThsKiwo      i-^^^^^  C.  J.    The  prioctple  upoa  which  that  ease  is 

^"'■^         decided  is  the  principle  of  the  common  law^  namdy,  that 
the  King  may  take  body^  goods  and  lands.] — No  author 
rity  could  be  foond  for  this.-^[Biiy/gf  J.    Yon  will  find 
it  in  Lord  Chief  Baron  Gilberfs  Exchequer,  where  ha 
says  ^  There  is  a  writ  called  a  long  one,  which  takes 
the  body,  lands  and  goods/'}^-That  is  the  writ  of  ex* 
tent.<**[Bay%  J.    But  yon  soggested  that  there  was 
no  authority  which  said  that  tlie  King  eould  take  body, 
lands  and  goods.]-^There  is  no  authority  to  be  fouad 
which  Bays  that  the  King  may  take  body,  lands  and 
goods  for  a  fine  imposed  in  this  Court.    Under  the  tide 
JudgmeniB  and  Execution,  S  Inst.  c.  101,  £16,  it  is  ob- 
served by  Lord  Coke,  that  when  it  is  said  by  the  judg- 
ment that  the  defendant  has  forfeited  his  lands  and 
goods,  then  the  King  may  have  execBtion  and  may 
take  the  lands  and  goods  of  the  defendant ;  but  when 
he  speaks  of  a  fine  as  dia^ingiiishable  fvom  an  amercia* 
meat  la  this  Court,  he  says  ^Mt  is  to  be  obaerved  that 
whenaoever  the  ddinqnent  or  defendant  ia  to  be  Aned, 
the  judgiaeot  is  qusd  ceputfatr ,  that  is,  to  be  imprisoned 
ufltil  he  doth  pay  bis  fine* "    In  Reg.  Brev.  and  in 
Fiipkerberfs  N.B.  no  writ  was  to  be  found  applicable 
to  the  case  of  a  defendant  fined  in  this  Court,  which 
omU  be  taken  out  immediately  to  levy  the  fine  on 
hi^  goods   and  chattels^     The  writ  of  levari  fadai 
is  described  by  Fittherbert  merely  as  a  remedy  for 
ealprcing  a  recognizance,  and  not  fcnr  enforciDg  the 
pnymeot  of  a  fine.     This  ap()lication  was  aMdcy  ia 
point  of  law,  solely  on  this  gronnd-^hat  the  wvit 
had  issued  on  the  authority  of  a  case  to  which  the 
defendant   himself  was    no    party.     The   defendant 
Wuit  bad  no  intereat  in  disputing  die  applioation, 
for  be  was  obliged  to  pay  tiie  fine  one  way  or  die  other. 
He  was  not  before  the  Covrt  in  that  case,  and  it  would 
be  aisfm»g  tof>  VBwii  M  the  preaent  moment,  itbat  a 
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role  such  an  that  should  be  considered  as  having  been         1S19* 
promulgated  and  adopted  in  a  case  never  since  acted      trTkim 
upon — a  case  vhicb  passed  suh  iilentio,  and  in  which         ^iMi 
the  person  mainly  interested  had  never  come  forward  to     41m  atutM§» 
dispute  it.  The  total  absence  of  any  other  authority  for 
a  period  of  140  years,  when  it  was  notorious  that  the 
crown  must  have  been  interested  on  a  variety  of  occa- 
sions in  issuing  such  process,  would  be  a  very  strong 
argument  for  the  Court,  not  to  confirm  the  proceeding 
in  this  case,  but  at  least  to  grant  the  indulgence  of  hav- 
ing the  question  put  in  a  train  of  deliberate  discussion. 
This  was  an  extremely  grave  question.    The  effect  of 
issuing  these  writs  would  be  to  interfere  with  the  mercy 
of  the  crown,  and  prevent  the  crown  from  pardoning  the 
fine,  should  any  circumstance  arise  to  induce  it  to  inter- 
pose on  behalf  of  the  defendant.    For  any  thing  that 
appeared  at  present,  these  writs  had  been  issued  with- 
out the  authority  of  the  officers  of  the  crown.    [Abbott, 
C.  J.    Have  you  any  affidavit  which  states  that  the 
writs  have  issued  without  the  authority  of  the  crown  ?] 
The  affidavits  certainly  did  not  state  that  fact,  and  in- 
deed it  was  impossible  for  the  defendant  to  procure  an 
affidavit  of  that  description.   It  was  a  strong  argument, 
however,  in  support  of  the  suggestion,  that  during  a 
period  of  140  years,  the  crown,  in  cases  of  this  sort,  had 
never  ventured  to  interpose  in  this  manner;  and  it  was 
to  be  hoped  that  an  authority  10  be  found  at  a  period  of 
history,  to  which  the  Court  would  not  naturally  look 
back  for  much  wisdom,  either  in  politics  or  in  law, 
ought  not  to  govern  a  question  of  this  importance  in 
the  present  enlightened  age.     On  these  grounds,  both 
in  point  of  law  and  in  the  absence  of  any  well  authen- 
ticated precedent,  the  defendant  applied  to  the  Court  for 
its  protection  under  circumstances  which  raised  a  strong 
presumption  that  the  process  had  not  issued  with  the 
authority  of  the  crown.    [Bayley  J.    As  you  say  you 
have  no  affidavit   that  the  writs  issued  without  the 
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18 19*  authority  of  the  crowiii  the  Court  cannot  act  upon  any 
_  "^"^T"  speculative  conjecture.]  Certainly  the  rule  could  not 
i^ainft  be  taken  on  that  ground ;  but  independently  of  thai,  he 
A«o  0T«xRf«  submitted  there  was  doubt  enough  in  the  case  to  war- 
rant the  Court  in  granting  a  rule  to  shew  cause.  In- 
structions had  been  given  him  to  move  for  a  stay  of 
proceedings,  but  he  was  aware  that  the  Court,  in  a  case 
of  this  description,  could  not  interpose  in  that  way.  The 
same  effect,  however,  might  be  produced,  if  the  Court 
were  to  give  directions  that  the  money  levied  should  be 
paid  into  the  hands  of  the  sheriff,  or  if  security  were 
given  for  that  purpose.  The  property  of  the  defendant 
being  taken  in  this  manner,  would  be  attended  with 
most  ruinous  consequences  to  him,  and  much  more  than 
the  Court  contemplated,  at  the  time  they  imposed  the 
fine,  however  severely  they  intended  to  punish  him. 
[Abbott  C.  J.  Are  you  instructed  to  pay  the  money  or 
give  security?]  He  had  no  such  instructions,  but  he 
submitted  that  as  the  consequences  resulting  from  this 
proceeding  were  such  as  the  Court  did  not  contemplate, 
the  case  at  least  deserved  further  consideration.  {Bay- 
ley  J.  The  Court  contemplated  that  payment  would  be 
made.]  But  not  that  payment  would  be  made  in  this 
forced  manner.  The  defendant  was  prepared  to  give 
security  to  the  amount  of  the  property  taken  under  the 
levy,  but  not  the  whole  amount  of  the  fine.  [Abbott 
C.  J.  Does  the  defendant  swear  that  the  effects 
seized  are  all  he  has  f  For  the  purpose  of  making 
an  application  of  this  kind,  you  must  lay  some  spe- 
cial grounds.]  Certainly  no  special  ground  was  relied 
upon  ;  but  inasmuch  as  the  seizure  of  the  defend- 
ant's goods  would  be  attended  with  the  most  serious 
consequences,  the  defendant  would  enter  into  such 
terms  as  the  Court  should  think  fit  to  impose  upon 
him,  in  order  to  the  consideration  of  the  question  for 
the  first  time  urged,  since  law  bad  obtained  in  this  land. 


IN  THE  FlFTY-NlNTH  YeaH  OF  GEORGE  III.  43? 

Abbott  C.  J.  The  present  application  to  the  1819. 
Court  is  not  made  on  any  particular  circumstances  of  _,  ' 
fact,  but  on  the  general  question  of  the  legality  of  this  .  ogaiittt 
writ.  If  there  were  any  particular  circumstances  of  and  others. 
fact,  as  to  its  having  issued  by  an  improper  person,  or 
v^ithout  proper  authority,  or  if  the  mode  taken  to  levy 
the  fine  was  more  severe  upon  the  defendant  than  jus- 
lice  required,  he  being  ready  to  pay  the  money  to  re^ 
deem  his  goods,  without  having  them  sold  in  the  way 
property  is  generally  sold  under  such  proceedings,  then 
the  law  would  not  preclude  the  party  from  making  a 
special  application  to  set  aside  the  writ.  But  nothing 
of  that  kind  appears  before  the  Court.  Upon  the  law 
of  the  case,  if  we  entertained  any  reasonable  ground  to 
doubt,  we  should  grant  anile  to  shev/  cause,  but  as  we 
entertain  no  doubt,  we  ought  not  to  put  some  other  per- 
son to  any  expense  in  answering  such  a  rule.  Now  it 
is  said  that  this  writ  had  issued  upon  the  authority  of  a 
single  case,  decided  in  the  reigns  of  the  house  of  Stuart, 
and  we  are  invited  to  consider  that  the  cases  decided  in 
those  reigns  are  not  to  be  holden  as  law.  I  am  of 
opinion  that  there  is  no  objection  to  those  decisions 
upon  that  ground,  and  we  are  bound  to  consider  them 
as  law,  unless  the  law  has  been  altered  since  that  time 
by  act  of  parliament.  The  law  has  been  altered  in 
many  particulars  by  act  of  parliament,  but  the  common 
law  as  it  existed  then  is  not  altered,  and  is  the  same 
now  as  it  was  then.  It  is  a  mistake  to  suppose  that  what 
has  been  done  in  this  case  rests  merely  upon  the  authority 
of  that  decision,  because  that  decision  itself  rests  upon 
a  principle  of  the  common  law — the  principle  of  the 
common  law  being  that  the  crown,  who  represents  the 
public,  is  entitled  to  levy  for  a  debt  due  to  the  crown 
by  the  united  process  against  the  body,  the  lands,  and 
the  goods  of  the  defendant.  In  thii^  case  however  there 
has  been  as  yet  no  process  against  the  person  of  the 
defendant.    He  is  now  in  execution,  not  for  the  fine. 
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18 19.        but  for  a  certain  term  of  impriaoninent,  which  he  is  ad- 
Thb  Kmo      J"*'8®d  ^^  undergo  as  a  punishment,  exclusive  of  the 

w^  *  fine  in  question.  This  is  not  the  case  where  hody  and 
AKP  OTBBBs.  goods  are  taken  for  one  and  the  same  cause*  It  has 
been  urged,  that  no  rule  of  common  law  is  to  he  found 
to  this  effect.  I  do  not  know  where  we  shall  find  it  laid 
down  at  common  law,  that  an  estate  in  fee  is  descendi- 
ble to  a  man's  heir  or  to  the  eldest  son  of  the  father ; 
and  the  same  may  be  said  of  many  other  maxims  of 
law,  which  have  been  acted  upon  for  ages.  I  know 
from  cases  which  have  occurred  in  the  Court  of  Exche- 
quer within  a  very  few  years,  that  this  rule  of  law  has 
been  acted  upon.  I  recollect  one  case  that  occurred, 
some  fifteen  or  sixteen  years  since,  where  a  large  sum 
of  money  being  due  to  the  crown  by  a  gentleman  of 
large  fortune,  his  person  was  taken,  and  he  was  im- 
prisoned, and  whilst  he  was  in  prison  an  inquisition  was 
bolden  to  inquire  what  lands  or  other  property  be  was 
possessed  of,  in  order  that  they  might  be  seized  into  the 
hands  of  the  crown.  I  recollect  another  case  much 
more  recent  than  that,  where  a  person,  who  was  im- 
prisoned at  Manchater  under  similar  circumstances, 
made  an  application  to  the  Court  for  his  release. 
Indeed  the  writ  of  extent,  in  the  terms  in  which  it  has 
uniformly  prevailed,  and  sdll  prevails,  directs  the  she- 
riff to  inquire  what  lands  and  tenements,  goods  and 
chattels,  the  defendant  is  possessed  of,  and  if  any,  he  is 
directed  to  seize  them,  and  further  he  is  directed  to  take 
the  person  of  the  defendant  That  is  the  common  form 
of  the  writ  of  extent  used  now.  Better  evidence  of  the 
law  of  the  land  cannot  be  very  well  found.  It  seems  to 
me  therefore  that  the  case  of  die  King  v.  fVade,  in 
which  it  was  ruled  by  the  Court  that  though  one  be  in 
execution  for  a  fine  to  the  King,  yet  a  Itoari  facias  lies 
de  bonis  et  catallisf  is  a  decisive  authority  in  the  present 
case*  It  is  an  authority  founded  upon  the  general  pria- 
cjple  of  the  common  law,  and  shews  that  a  ievari/Mcias 
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ma/  issue  for  a  fine  due  to  the  Kiog^  a  fine  beiug  in        18 19* 
fact  a  debt  of  record.  I  think  therefore,  that  thU  writ  is      _  *^r* 
issuable  on  the  principle  of  the  oommon  law^  and  I  do  not        M^^ 
feel  myself  entitled  to  entertain  any  donbt  of  the  lega^    ^yp  othshs. 
lity  of  the  proceeding.    If  the  writ  has  issued  impro- 
perly^  or  under  circuoiBtanGes  contrary  to  the  interesjts 
and  security  of  the  crown^  bo  as  to  endanger  the  pay- 
ment of  the  debt  to  the  crown^  it  might  be  made  the 
foundation  of  another  application^  to  which  our  deci- 
aion  does  npt  extend* 

Bayley  J.  The  only  question  we  ha?e  to  con- 
aider  is,  whether  the  crown  has  a  right  to  issue  a  levari 
/ados  for  the  debt  in  question,  and  upon  that  point,  on 
principle,  it  seems  to  me  there  can  be  no  doubtt  Indeed 
the  question  is  not  discussed  on  principle;  it  is  npt 
abewn  in  any  respect  to  be  inconsistent  with  legal  prin- 
ciple. The  only  thmg  that  is  said  is,  that  this  is  a  new 
mode  of  proceeding,  and  that  most  mischievous  conse- 
quences will  result  if  such  a  mode  of  proceeding  shall 
be  adopted.  I  can  conceive  the  mischievous  conse- 
quences of  a  defendant  withdrawing  all  bis  property 
from  the  effect  of  a  judgment,  and  the  preventing  bfan 
from  so  doing  may  be  attended  with  iuponvetiience  to 
himself^  bat  I  am  not  aware  of  aoy  mischievous  conse- 
quenoes  to  the  crown^  or  to  the  regular  administration 
of  justice,  by  this  proceeding,  where  there  is  a  judg- 
ment that  the  party  do  pay  to  the  King  a  fine  of  a  cer- 
tain sum«  By  the  judgment  the  debt  becomes  a  debt 
to  the  King  of  record,  and  it  is  payable  to  the  King 
insUmter.  Part  of  the  judgment  ia,  that  if  at  the  expi- 
ration of  the  period  which  is  fixed  for  the  imprison- 
ment of  the  defendant,  as  another  part  of  his  aeatenoe, 
the  fine  ahall  not  be  paid,  but  shall  continue  at  that 
time  due,  then  he  is  to  remain  in  prison  until  that  fine 
is  paid.  That  is  for  a  farther  remedy  on  behalf  of  the 
crown,  but  still  it  is  a  debt  due  to  the  crown  from  the 


▲x»  OTnxif. 
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1819*        ^ery  moment  that  judgment  is  pronounced.    To  say 
„     ^7"         that  the  crown  shall  not  be  at  liberty  to  sue  out  an  exe^ 

The  Kino  .        -      .       ,  . 

aeakut  cution  for  its  debt^  is  to  put  the  crown  in  a  worse  situa- 
tion than  the  subject  is  placed.  What  is  the  common 
and  ordinary  course  of  a  judgment  i  Why,  that  an  exe- 
cution is  to  issue.  TheUi  where  there  is  ia  judgment 
that  the  party  do  pay  to  the  King  a  panicular  fine,  the 
judgment  makes  it  a  debt  due  to  the  crown ;  but  why  is 
not  the  crown  to  be  at  liberty  to  sue  out  an  execution  I 
The  case  my  Lord  refers  to,  shews  that  a  writ  of  levari 
facias  was  the  course  of  proceeding  adopted  in  that 
particular  instance.  The  King  has  a  right  to  proceed, 
in  his  own  Court,  for  the  purpose  of  recovering  his  fine. 
I  take  it,  also,  that  the  King  has  a  right  to  choose  bis 
own  Court,  for  the  purpose  of  suing  out  execution,  at 
least,  he  is  at  liberty  to  adopt  that  Court  in  which  the 
judgment  is  pronounced.  Why,  if  the  King's  fine  were 
to  be  estreated  into  the  Court  of  Exchequer,  could  there 
be  any  doubt  that  the  Court  of  Exchequer  would  issue 
the  process  ?  Then  if  there  is  no  doubt  of  that,  why  is 
not  the  King  at  liberty  to  issue  process  out  of  this, 
which  is  one  of  his  own  Courts,  as  well  as  out  of  the 
Exchequer,  which  is  another  of  his  Courts.  In  Comyn^s 
Digest,  tit.  Viscount,  it  is  said  to  be  a  part  of  the  duty 
of  the  sheriff  himself  to  levy  the  sums  which  are  due  to 
the  crown,  if  it  appears  upon  record  that  they  are  so 
due.  (a)  He  is  to  take  care  of  all  that  belongs  to  the 
crown,  and  he  is  to  take  care  that  the  King's  monies, 
which  are  due  of  record,  shall  be  recovered  and  paid 
into  the  Exchequer.  Without  inquiring  whether  the 
sheriff  would  of  himself  have  any  such  right,  I  can  en- 
tertain no  doubt  that  where  there  is  a  judgment  of  the 
Court,  that  there  shall  be  a  payment  of  a  fine  to  the 
King  by  the  subject,  that  constitutes  a  debt  from  the 

(a)  Com.  Dig.  Viscount,  C.  5.  *'  And  therefore  the  sheriff,  ex  officio,  maj 
sdjEe  aud  take  to  the  king's  use  the  profits  of  all  lands  vithio  his  county, 
come  to  the  lung  by  descent,  remainder,  reTerter  or  escheat ;  or  by  attainder 
for  treasoDi  petit  treason,  or  felony.*'  And  see  Com.  Dig.  Prero^tiTej  D.  S3, 
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subject  to  the  King,  and  the  King  has  a  right  to  issue  18(9. 

his  process  for  the  payment  of  it ;  and  I  see  no  incon-  «  - 

\enience  whatever  arising  from  such  a  doctrine,  in  this  agaimt 

case,  because  that  cannot  be  considered  as  an  inconve-  ^^,j  otdwh. 
nience,  which  merely  takes  away  from  the  party  the 
opportunity  of  eluding  the  judgment  of  the  Court. 

HoLROYD  J.  I  am  of  opinion  that  the  rule  nin  in 
this  case  ought  not  to  be  granted,  because  the  deter- 
mination of  The  King  v.  Webb,  (a)  which  has  been  re- 
ferred to,  is  a  decisive  authority  for  the  present  pro- 
ceeding. The  principle  of  it  is  established  by  that  case ; 
but  I  think  there  is  no  case  wanting  upon  the  subject^ 
because  the  principle  appear*  to  me  to  be  founded  upon 
the  common  law.  In  the  case  of  The  King  v.  fVebb, 
"  it  was  ruled  by  the  Court,  that  though  one  be  in  exe- 
cution for  a  fine  to  the  King,  yet  a  levari  facias  lies 
de  bonis  et  catallis,  and  by  such  writ  the  sheriiF  may 
take  ready  money ;  and  here  •  was  cited,  in  Kelynge*s 
time,  one  Cadmore's  case,  the  same  rule.''  Therefore 
it  was  held,  that  though  the  party  was  in  execution  for 
the  fine,  yet  the  levari  facias  goes  to  take  his  goods 
and  chattels ;  and  that  appears  to  have  been  ruled  in  a 
case  prior  to  the  time  of  The  King  v.  fVebb.  It  appears 
to  me  to  be  founded  upon  the  principle  of  the  common 
law,  that  the  King  has  a  prerogative  in  that  respect ; 
it  is  a  privilege  which  the  subject  has  not,  that  the  per- 
son being  in  execution  for  the  fine,  yet  for  the  King's 
debt  the  King  has  a  right  to  take  the  body,  lands,  and 
goods  of  the  party,  until  his  debt  is  satisfied.  So  that 
even  supposing  the  defendant  IVoolf  to  be  in  execution 
for  the  fine,  still  the  levari  facias  might  issue  against 
his  goods  and  chattels;  but  the  circumstance  of  his 
being  in  execution  under  the  sentence  of  imprisonment 
makes  no  difference,  for  by  the  judgment  of  the  Court 


(a)  SShott.  173. 
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18  ig.      ;  he  is  to  be  still  further  imprisoned  until  the  fine  be 

Best  J.  It  ii  «  clearly  published  principle,  that 
the  king  may  have  execution  against  the  body>  Iand% 
and  goods  of  the  defendant.  That  is  an  acknowled|;ed 
general  principle  of  law^  and  as  applied  to  the  present 
case,  the  case  of  The  King  v.  Wthb  is  a  deetsiTe  autho- 
rity«  I  have  heard  nothing  to  impeach  the  authority  of 
that  case.  It  is  said>  that  being  decided  in  the  time  of 
Ckarle$  the  Second,  it  is  a  strong  argument  to  impeach 
the  authority  of  the  case.  For  the  same  reason  it  might 
be  said,  that  the  soundest  law  laid  down  by  Lord  Heir 
and  many  other  enlightened  Judges  of  that  time  is  of 
no  authority.  This  defendant  is  not  at  this  moakent  ia 
execution  for  the  non-payment  of  the  fine«  He  is  com- 
mitted for  two  years,  and  it  is  not  until  the  expiiatioD  of 
those  two  years  that  the  imprisonment' begins  for  the 
non-payment  of  the  fine.  He  is  sentenced  to  pay  a  fine 
of  lOfiOOL  and  to  be  imprisoned  two  years.  The  fine 
becomes  a  debt  of  record  to  the  crown,  the  very  instant 
the  judgment  is  prcmounced,  and  it  would  be  a  very 
strange  thing  to  say,  tfiat  where  there  is  a  debt  imme- 
diately due  to  the  crown,  there  is  no  remedy  for  the  re- 
eoYery  of  it.  In  fact,  it  would  be  placing  the  crown  in 
this  situation,  that  the  greater  the  delinquency  the 
greater  would  be  the  difliculty  and  dae  danger  of  re- 
covering the  penalty,  for  the  longer  the  imprisonment 
imposed  upon  the  defendant,  the  greater  would  be  the 
opportunity  for  him  to  remove  his  property,  and  delay 
the  rights  of  the  crown,  and  probably  the  fine  could  not 
be  recovered  at  all.  That  seems  to  me  to  be  inconsis^ 
ent  with  common  sense,  and  is  a  doctrine  not  to  be 
found  in  any  part  of  the  law  of  this  country.  I  thinly 
that  as  the  defendant  is  now  confined  for  his  offence^ 
this  is  the  proper  and  regidar  cowrse  of  proceeding,  for 
the  purpose  of  recovering  the  fine  which  it  has  been 
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thought  fit  to  impose  upon  him.     It  seems  to  me^  that        1819* 
it  would  have  a  dangerous  and  mischievous  effect  if  we  ~ 

were  to  doubt  upon  a  principle  of  common  law.  Jn  agamt 
this  particular  case,  any  doubt  upon  the  question  would 
be  attended  with  much  mischief,  for  it  does  not  appear 
that  the  whole  sum  is  yet  levied.  If  the  Court,  by 
granting  this  motion,  were  thereby  to  throw  out  the  in- 
timation that  there  was  a  doubt  of  the  propriety  of  exe- 
cuting this  levari,  it  might  perhaps  prevent  the  exertions 
of  those  who  are  endeavouring  to  recover  the  whole  sum 
for  the  crown,  because  any  delay  upon  the  subject,  or 
any  favour  shewn  to  the  defendant,  would  give  him  an 
opportunity  of  removing  his  property  out  of  the  reach 
of  the  Court,  and  of  those  who  may  have  a  claim  upon 
it.  Under  these  circumstances,  I  think  the  Court  are 
bound  not  to  grant  the  rule  in  this  case. 

Rule  refused. 


END   or  EASTER  TSRBT. 
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PRINCIPALLY 


ON 


PRACTICE  AND  PLEADING, 

AND  RELATING  TO  THE 

OFFICE  OF  MAGISTRATES, 

DETERMINED 

IN 

Cjbe  Court  of  lUng'd  3Benci)« 


IN 


Trinity  Term, 


In  the  Fifty-ninth  year  of  the  Reign  of  George  III. 


The  King  against  the  Sheriffs  of  Middlesex^  18  19* 

in  a  Cause  o/*  Cooper  v.  Jagger.  Saturday, 

12M  June. 

jSNDREWS  in  the  last  Term  obtained  aruleni^  ifaruiemnhas 

for  setting  aside  an  attachment,  on  the  ground  ^  coMeqocnw 

that  the  same  had  been  irregularly  obtained  after  notice  ®^  •  ""Jf?^*  ®/ 

o          ^  counsel  in  itat- 

that  the  defendant  had  been  rendered.  ingUie  terms  of 

theaflidayitson 
which  it  was  fonnded,  the  case  may  be  reheard  in  a  snbeeqnent  temu 

Chitty  then  opposed  the  role,  on  the  ground  that  re-  Althoagh  added 

jectcd  bail  could  not  render,  and  that  the  affidavit  on  rcjecte^they 

2h 
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1819*        which  the  motion  was  founded  was  defective  in  not 

coop,,^       complying  with  the  rule  of  Michaelmas  Term  last,  (ft) 

^atiwi        requiring  the  affidavit  to  state  that  the  application  for 

settiner  aside  the  attachment  was  really  and  truly  made 

are  competent  "  ,  .    . 

to  render;  on  the  part  of  the  sheriff  or  bail  at  his  or  their  own  ex- 
menufterwudf  pense,  and  for  his  or  their  only  indemnity,  and  it  not 
?J^J^J^^,^x      occurring  to  the  counsel  at  that  time  that  the  rule  only 

applied  to  motions  for  setting  aside  an  attachment 
regularly  obtained,  the  rule  nisi  was  discharged. 
Andrews  now  moved  the  Court  upon  an  affidavit  of 


(«)  The  render  of  the  defendant  ueqaiTslent  to  perfecting  bail,  Ckmkmek 
y.Ban^,3M.&S.2S3.  Hiafnrd y, Harris,  4  TmmU,  669. BAdihenfyst 
itseemathat  the  pUuntiff  haa  no  reaaon  to  oomplainy  If  he  haa  the  secority 
of  the  defendant*  a  body  instead  of  the  aecnrity  of  the  hail.  It  haa  been 
aaid,  however,  that  if  tiie  bail  do  not  justify  at  the  time  appointed*  and  no 
further  time  be  pren,  the  bail  are  out  of  Court.  Crumpi,  Prac  3d  ed.  64. 
Tidd,  6th  td.  270.  But  it  seema  that  in  K.  B.  bail  who  hare  been  reacted 
are  competent  to  surrender  their  principal,  while  thdr  namea  remain  upon 
the  baOpiece;  and  when  one  bail  only  had  justified,  and  time  had  been 
refused  by  the  Court  to  justify  another,  the  Court  held  the  render  suiBdcnt 
Atum.  May  24.  EomL  40  Cfeo,  3,  K.  B.  I  New  Rep.  138.  a.  S.  C.  Tidd,  275. 
So,  If  on  exception  to  bail  notice  be  gifcn  of  other  ball,  only  one  of  whom 
justifies,  and  the  names  of  the  first  bail  still  remain  on  the  bailpieoe,  the 
first  bail  may  surrender  the  prindpaL  The  King  r.  the  Sheriff  of  £«•», 
5  T.  R.  633.  in  which  caae  the  master  reported,  that  there  ahonld  have 
been  a  role  to  strike  out  the  two  first  bail,  whose  names  remained  upon 
the  bttlpieoe,  and  that  until  that  was  done  they  might  surrender  the  prin- 
dpaL In  C.  P.  the  practice  is  dtffierent,  for  although  in  that  Court  any 
bdl  are  in  general  sufBdent  to  make  a  surrender,  yet  bsO  who  hafe  been 
rejected  are  oontidered  as  no  bail;  and  although  no  rule  has  been  obtained 
to  strike  their  names  off  the  bailpieoe,  they  are  incompetent  to  surrender 
the  defendant.  MiUt  ▼.  H€ady  1  New  Rep.  137.  And  in  3  /Ftfr.  59.  it 
was  faud  down  as  a  rule  by  the  Court,  that  when  bail  abore  are  aeepted 
to  and  cannot  justify  themsetves,  they  are  considered  as  no  bail,  and  tiwre< 
fore  cannot  render  the  defiendant  to  prison;  but  other  fresh  bail  may  be 
put  in,  and  before  any  exception  taken  to  them  they  may  render  the  de- 
fendant in  discharge  of  themselves.  It  is  clear  eren  in  C.  P.  that  bail  may 
render  without  justifying.  HaUy.  H^aUur,  1  Hen.  Bku  63g;  Seaaer  ▼. 
Spraggom,  2  New  Rep.  85.  And  in  BeU  y.  Gate,  1  Tatmt.  163.  it  waa  said 
by  Heath  J.  that  bail  after  they  had  been  rejected  might  enter  into  a  new 
recognizance  for  the  purpose  of  making  the  render;  and  that  any  persons 
whatsoever,  even  if  they  came  out  of  Newgate,  might  lieoome  bail  for  that 
purpose.  See  also,  as  to  this  point,  Hoboard  ▼.  jiadre,  1  Mat,  &  PaL  32 ; 
Jackson  y,  Morris,  2  Bla,  Rep.  1179.  Tidd,  6th  ad.  275. 

(»)  2Bar.hLAlL  240. 
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the  circumstances  and  of  the  mistake^  that  the  attach-        18 19. 
ment  might  be  set  aside. 


Chitty  shewed  cause,  and  submitted  that  such  mo- 
tion could  not  be  entertained,  because  the  case  had 
been  once  heard  and  disposed  of,  and  therefore  the 
Court  would  not  allow  the  same  matter  to  be  discussed 
again.  And  he  referred  to  the  rule  K.  B.  Hil.  3  Jac.  1 . 
by  which  it  is  ordered,  "  that  if  any  cause  shall  first 
be  moved  in  Court  in  the  presence  of  the  counsel  of 
both  parties,  and  the  Court  shall  then  thereupon  order 
between  those  parties,  if  the  same  cause  shall  again  be 
moved  contrary  to  that  rule  so  given  by  the  Court, 
then  an  attachment  shall  go  against  him  who  shall 
procure  that  motion  to  be  made  contrary  to  the  rule  of 
Court  so  first  made;  and  that  the  counsel  who  so 
moves  having  notice  of  the  said  former  rule,  shall  not 
be  heard  here  in  Court  in  any  cause  in  that  Term  in 
which  that  cause  shall  be  so  moved  contrary  to  the 
rule  of  Court,  in  form  aforesaid/'  And  he  referred  to 
ruW'5Prac.6thed.531. 

But  the  Court  held,  that  as  the  rule  was  made  abso- 
lute on  the  former  occasion,  in  consequence  of  a  mis- 
apprehension of  the  facts,  the  rule  of  Court  did  not 
apply. 

The  motion  therefore  being  opened  again,  the  facts 
disclosed  on  the  affidavits  were  these  : — ^the  defendant 
was  arrested  on  a  latitat,  returnable  the  first  return  of 
JEoiter  Term.  Two  sets  of  bail,  of  whom  the  plaintiff 
had  notice,  were  upon  oppositions  severally  rejected, 
and  the  defendant  was  afterwards  rendered  by  the  added 
bail,  who  had  been  rejected,  and  notice  of  such  render 
was  given,  notwithstanding  which  the  plaintiff  ob- 
tained an  attachment  against  the  sheriff.  To  set  aside 
this  i|ttachment  the  application  was  made  last  Term, 

2  h2 


COOFER 

agaxnH 

Jaoq^r. 
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18 19.        and  the  question  was,  whether  the  added  bail,  remain- 
coontL       ^°S  ^^  ^^  bailpiece,  were  competent  to  render  the  de- 
agamst        fendant.  after  two  sets  of  bail  had  been  rejected,  and 
the  time  for  putting  in  bail  had  expired. 

Chitty  submitted,  that  under  these  circumstances  it 
was  not  competent  for  the  added  bail  to  render  the  de^ 
fendant,  and  referred  to  the  practice  of  C.  P.  where 
bail  rejected  were  considered  incompetent  to  render 
their  principal,  being  guilty  of  a  species  of  contempt 
in  offering  themselves  to  justify,  with  the  knowledge 
of  their  insufficiency.  He  admitted  that  it  was  laid 
down  in  the  books  of  practice,  that  rejected  bail  might 
in  this  Court  render,  (a)  But  there  were  no  reported 
decisions  to  that  effect;  and  as  the  practice  of  the 
Court  of  C.  P.  was  different,  and  in  the  present  case 
bail  had  been  twice  rejected,  the  Court  would  not  after 
so  much  delay,  set  aside  the  attachment.    But 

The  Court  said,  that  the  practice  of  this  Court 
was  different  from  that  of  C.  P.  There  was  no  re- 
ported case  to  be  found  in  this  Court  which  made  a 
distinction  as  to  the  case  where  a  defendant's  bail  were 
twice  rejected.  The  reason  for  allowing  added  bail 
the  privilege  of  rendaring  their  principal  was,  that 
tjieir  names  still  remained  on  the  bailpiece,  and  which 
would  continue  their  responsibility.  Upon  the  whole 
therefore,  the  rule  obtained  last  Term  ought  to  be 
made  absolute  in  the  terms  prayed. 

Rule  absolute. 

(a)  Tidd,  6ib  td.  275. 

jwu  uth.  NicHOL  against  Wilton. 

l°iSS^-^"    v4     MOOjRE  moved  for  a  rule  to  shew  cause  why 
cfaange  by  the  several  counts  should  not  be  struck  out  of 

the  acceptor,      the  declaration  in    this  cause,  they  being  alleged 
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to  be  superfluous,  on  an  affidavit  stating  that  the  ac-  18 19. 

tion  was  brought  by  the  payee,  against  the  acceptor  jj^^hol 

of  a  bill  of  exchange  for  150/.  and  that  the  declaration  agf^nst 

^  WiLTOW, 

contained  counts  upon  the  bill   of  exchange,  and 

where  the  de- 

counts  for  work  and  labour,  with  the  usual  money  dantion  con. 

counts.  The  particulars  of  the  plaintiff's  demand,  de-  TOunts^the 

livered  under  the  usual  order,  merely  stated  that  the  "U,  with  counts 

'J  for  work  and 

action  was  brought  by  the  plaintiff  as  payee,  against  Ubonr  and  the 

the  defendant  as  acceptor  of  a  bill  of  exchange  for  anTtL*p^-* 

150/.,  and  did  not,  as  usual,  state  that  the  plaintiff  SSS" are^'^'n- 

would  resort  to  the  other  counts.   Under  these  circum-  fined  to  the 

cause  of  action 

stances  it  was  submitted,  that  there  was  no  pretence  on  the  biu,  the 

Court  will  not 
frant  a  rule  lor  striking  out  the  common  counts  if  there  be  no  complaint  of  vexation,  (a) 

(i^  The  Court  will  grant  a  rule  for  striking  out  counts  which  appear 
on  the  fiue  of  the  declaration  to  be  msnifestly  superfluous. 

Amon,  THn.  T.  1816.  Jukf  3.      Cam^  shewed  cause  against  a  rule  Where  the  de- 
which  had  been  obtained  by  Andrews,  for  striking  out  superfluous  counts,  claration  con- 
The  plaintiff  had  introduced  into  the  dedaiation  a  spedal  indebUattu  ^^J  fo^o^c 
count  for  work  and  labor  as  an  accountant,  with  a  quantum  meruit  count  i^d  labour  be- 
thereon,  and  two  other  counts  for  work  and  labour  generaUy,  with  the  sides  the  gener- 
money  counts;  and  by  the  particulars  of  demand  delivered,  the  action  ^  counts,  the 
appeared  to  be  brought  for  the  sum  of  3i:  3#.,  for  settiing  the  defendant's  mi^be^d^ 
accounts  as  an  overseer  of  the  poor  of  St.  Jam€»*»,  Deptfard,    Lord  E1lem»  out  on  motion 
borough  C.  J.    I  should  not  be  disposed  to  hold  this  rule  strictly,  and  to  if  they  appear 
strike  out  counts,  even  if  they  should  not  be  expressly  shewn  to  be  ne-  ^  ^  unnec^ 
cessary :  but  these  special  counts  for  woik  and  labour,  and  the  general  mi^^^made 
counts  for  work  and  labour,  cannot  be  necessary ;  therefore  the  rule  must  absolute  with 
be  made  absolute,  and  as  the  plidntiff  is  an  attorney,  with  costs^^Rule  costs  where 
absolute,  with  costs.— See  also  Boumett  v.  fTUcoch,  Barnes,  360 ;  MseAe  V^mUff  was  an 
V.  Ontade,  1  New  Rep,  289 ;  Nicholtm  v.  Croft,  2  Burr,  1188 ;   TYdr/,  6th  ^^^^V' 
ed.  467 ;  Price  v.  Fletcher,  Cowp,  727  ;  1  Con^.  196 ;  Clttrke  v.  Mumford, 
3  Campb,  37.    But  where  the  counts  do  not  appear  to  be  superfluous  on 
the  face  of  the  declaration,  the  Court  will  not  direct  them  to  be  struck 
out  merely  on  the  ground  that  the  causes  of  action  are  not  included  in  the 
particulars  of  denumd. 

fVUUamt  V.  T^hampeon,  East,  T.  1817,  April  28. .  Chitty  moved  fot  a  rule  Counts  cannot 

to  strike  certain  counts  out  of  the  declaration,  on  the  ground  that  they  be  struck  out  of 

w^re  superfluous.    Two  counts  were  introduced  for  woric  and  labour,  as  ^^  declaration 

as  weU  as  a  count  for  interest;  and  it  was  sworn  tiiattiiephuntiff  had  ad.  thattii^m^ 

mitted  that  he  had  no  such  demand  against  the  defendant,  and  it  was  not  superfluous,  un- 

included  in  the  particulars  delivered.     Lord  Ettenboreugh  C.  J.    The  leas  they  appear 

counts  in  the  declaration  are  not  superfluous  merely  on  the  &ee  of  them,  superfluous  on 

and  the  admission  alleged  to  have  been  made  might  be  imprmident.—  dcclej^tion    * 
Rule  refused. 
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for  introducing  into  the  declaration  the  counts  for 
work  and  labour^  and  the  money  counts,  because  the 
plaintiff  could  recover  only  upon  the  bill  of  exchange. 
All  the  other  tounts  ought  therefore  to  be  struck 
out. 

Bayley  J.  This  would  be  going  farther  than  we 
have  yet  done.  It  does  not  appear  by  the  defendant's 
affidavit  that  any  of  the  counts  alleged  to  be  super- 
fluous were  introduced  for  the  purpose  of  vexation. 
The  plaintiff  had  a  right  to  insert  counts  on  the 
original  consideration  of  the  biU,  and  though  the  par- 
ticulars in  their  present  form  do  not  advert  to  the 
common  counts,  yet  this  is  not  such  a  case  of  vexation 
as  to  induce  us  to  grant  a  Rule  Mst. 


HoLROYD  J.  &  Best  J.  concurred. 


Rule  refused. 


June  23/^. 


The  Court  win 
not  refer  a  de- 
daratioiito  Uie 
master  to  strike 
out  saperfluona 
counts,  but  they 
will,  on  motion, 
order  them  to 
be  stmck  ont  if 
they  appear 
▼exatioua.  (a) 


Bagley  against  Watkins. 

^■IHIS  was  an  action  by  the  payee  against  the 
drawer  of  a  bill  of  exchange,  and  the  declaration 
contained  the  usual  money  counts,  and  Andrews 
moved  to  refer  the  declaration  to  the  master  to  strike 
out  the  superfluous  counts,  afler  particulars  of  demand 
had  been  delivered  to  the  defendant  simply  stating 
that  the  action  was  brought  upon  the  bill  of  exchange* 
in  question. 

The  Court  said  that  this  was  an  unusual  appli- 
cation, and  could  not  be  sustained,  because  if  there 

(a)  The  practice  has  been  stated  to  be,  that  when  the  objection  is  dear 
the  Court  will  order  the  superfluous  counts  or  matter  to  be  expunged  on 
motion  in  the  first  instance ;  but  otherwise,  they  will  refier  it  to  the  mas- 
ter or  prothonotary,  and  decide  upon  his  report  Tidd^  6th  ed.  649.  In 
Prire  t,  Fletcher,  Cowp,  727.  the  Court  referred  the  declaration  to  the 
master  to  strike  out  the  superfluous  matter. 
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was  ground  for  objecting  to  the  declaration,  the  Court 
would  themselves  order  the  improper  counts  to'  be 
struck  out. 

F.  Pottockf  Amictu  Curia,  said  that  about  two 
years  since,  he  had  made  a  similar  application  to  the 
Court,  in  a  case  where  the  declaration  was  upon  four 
bills  of  exchange,  two  of  which  had  been  paid,  and 
the  Court  said  they  would  not  refer  the  declaration  to 
the  master,  but  that  the  proper  course  was  to  apply  to 
the  Court  to  strike  out  the  superfluous  counts  if  they 
had  been  unnecessarily  introduced. 

Bay  LEY  J.  adopted  this  as  the  rule  in  these  cases, 
and  said,  that  if  there  was  any  reason  to  suppose  that 
the  counts  objected  to  were  introduced  for  the  purpose 
of  oppression,  the  Court  would  strike  them  out. 

Andrews  said  that  he  had  no  instructions  to  this 
effect,  and  therefore  the 

Rule  was  refused. 
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The  King  against  Carusle. 


Mnnday^ 
Jum  UtlL 


THE  defendant  being  charged  on  several  informa^  An  affidavit  that 
..  j'j'i  i/?  •*•  J        i_i*i.*         relates  to  sere- 

tions  and  mdictments  tor  pnntmg  and  publisnmg   ral  indictments 
certain  blasphemous  libels,  was  brotl&:ht  up  last  term  P*"  **"®*^  "'^^ 

*^  '  .     °*^*  ■*  many 

to  plead  thereto,  when  he  obtained  time  to  plead  until  stamps  as  there 
the  present  Term,  and  on  a  former  day  he  was  ac-  which  the  affi- 
cordingly  brought  up  again  to  plead.    The  defendant  ^^  fo^^" 

on  that  occasion  tendered  an  affidavit  relating  to  the  thereon  apply. 

W 

Every  copy  of  a  libel  sold  by  the  defendant  is  a  separate  publication,  and  liable  to  a  dis- 
tinct proeecation :  and  though  the  defendant  be  prosecuted  by  informations  filed  by  the  at- 
torney general,  as  well  as  by  iniHctments  on  the  part  of  a  different  person  for  publishing  dif- 
ferent copies  of  the  same  libel,  the  Court  will  not  restrain  the  proceedings,  {b) 

(a)  Vide  55  Oto.  3.  c.  184.  sched.  part  2.  <<  Affidavit  to  be  filed,  read, 
or  used  in  any  of  the  courts  of  law  or  equity  at  ff^ttnituter,  or  the  Great 
Sessions  in  ffales,  or  of  the  counties  palatine  of  Chester,  Lanautefy  and 
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I819. 

The  Kiko 

agaisut 
Caelislk. 


indictments  and  informations^  written  upoh  one  stamp 
only,  for  the  purpose  of  founding  a  motion  thereon. 
But  the  Court  were  of  opinion,  that  as  the  affidavit 


stamp  cannot 
beread* 


DwrhoMf  or  before  any  judge  or  master  or  other  officer  of  any  of  the  aaid 
courts,  or  before  the  Lord  High  Chancellor  or  the  Lord  Keeper  or  ComiDis- 
noners  of  the  Great  Seal  sitting  in  matters  of  bankruptcy  or  Innacy,  2«.  6d. 
Affidavit  to  be  filed,  read,  or  used,  in  any  other  court  of  law  or  equity  in 
Bngkmdy  except  in  actions  or  suits  where  die  debt  or  damage  or  thing  daun- 
ed  or  demanded  shall  be  under  the  amount  or  yalue  of  4<U.,  \»,  6dL"  See 
also  48  Gfeo.  3.  c.  149.  Sched.  part  2.  #.  3.  In  C.  P.  where  the  affidbnritsin 
four  causes  were  each  of  them  entitled  in  all  the  four  but  there  was  only 
one  stamp  on  each  affidavit,  and  an  objection  was  taken  on  this  account, 
the  Court  held  the  objection  fatal,  but  allowed  the  counsel  to  amend  by 
striking  out  three  of  the  names  and  forthwith  reswearing  the  affidaidts 
in  the  fourth  cause,  which  made  them  good  affidavits  in  that  cause.  Amm, 
3  Taunt,  469.  In  like  manner,  two  separate  affidavits  require  sepanrte 
stamps,  though  they  are  contained  on  the  same  paper. 
Two  separate  AMmgwumi,  HiL  T.  1815.  Jm.  23.    Curwood  oljected  to  the  reading 

!^T*?-- .^"^    of  an  affidavit,  on  the  ground  that  separate  affidavits  were  contained  on . 

the  same  paper,  one  being  indorsed  on  the  other,  and  only  one  stamp 
was  affixed,  though  the  afflklavits  were  entirely  distinct.  He  distinguish- 
ed this  from  the  case  of  a  joint  affidavit  by  several  persons :  and  the 
Court  held  the  objection  valid.  But  it  has  been  determined  in  this  Court, 
that  an  affidavit  with  a  single  stamp  is  snffident  to  found  four  Rules. 
The  Kmgv.  MuUer,  THa.  T.  1813.  Jufy  1st.  on  a  fiw  umrmto  prosecu- 
tion. With  respect  to  agreements,  it  is  held  that  where  there  is  a  com- 
munity of  interest  between  several  persons  in  the  same  subject  matter,  one 
stamp  is  sufficient,  although  the  several  interests  of  different  persons  aze 
combined  in  the  same  agreement.  Goodtan  v.  Forhety  6  Tmmt.  171} 
Baker  v.  Jardine,  13  EaH,  235,  h ;  Davtar.  Wimam^  13  JEuf,  232 ;  itoieai 
V.  Askktf^  1  New  Rep.  274;  6  Taamt,  175.  But  where  an  agreement 
relates  to  several  subjects,  and  at  the  same  time  affects  the  separate  in- 
terests of  several  persons,  there  ought  to  be  a  separate  stamp  for  eadi 
party  against  whom  or  in  whose  fovour  the  instrument  is  offered  in  evi- 
dence. Doe  dem.  Copley  v.  Day^  13  Eaat^  241 ;  Robmm  v.  HaUy  Peak^t 
Rep.  128;  The  JTm^  v.  Reeke,  2Stra,7\S,  2^  Aym.1445;  Pmaettr, 
£dmuMdt,  12  East,  6;  Perry  v.  Botichier,  4  Campb,  80;  XTmddu^ftmr. 
Fronde,  5  Eep.  182.  PhiL  Ev,  448.  See  also,  as  to  the  stamp  on  affida- 
vits of  debt,  6iUy  v.  LocHer,  DougL  217  ;  Crooke  v.  Davie,  5  Burr.  2C91. 
13  Eoit,  237,  noieper  BuUer  J. 

(6)  Even  where  two  indictments  are  preferred  for  the  same  offence, 
the  defendant  cannot  plead  in  abatement  that  another  prosecntioii  is  de- 
pending, but  one  of  the  indictments  may  be  quashed  on  motion,  on  the 
ground  of  insufficiency.  Sir  W.  Witkepol^e  Case,  Cro.  Car,  147.  Lord 
Baym.  922.  Foeter,  104,  5,  6.  Dougl,  240.  Hawk,  B,  2.  c.  34.  «.  1. 
Com,  Dig.  Indictment.  L.    1  Ckiitft  Crim.  Law,  446,  478. 
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had  reference  to  several  indictments  and  informations,        1819- 
it  could  not  be  received  unless  there  were  as  many      ths  Kino 
stamps  as  there  were  cases  to  which  the  affidavit  re-     cjSwsm 
fenred.     The   defendant  was    accordingly  remanded 
until  this  day,  when  he  came  up  with  an  affidavit  free 
from  the  objection  to  which  the  Court  had  formerly 
adverted.   The  affidavit  stated,  that  the  defendant  was 
now  under  prosecutions  by  indictment,  at  the  instance 
of  the  Society  for  the  Suppression  of  Vice,  for  the 
same  description  of  offences  as  those  for  which  infor- 
mations were  filed  against  him  by  the  Attorney  Ge- 
neral.   The  defendant  admitted,  that  the  indictments 
preferred  against  him  by  such  Society  were  for  differ- 
ent publications  of  copies  of  the  same  libels  for  which 
he  was  prosecuted  by  the  Attorney  General. 

The  Court  said,  that  there  was  nothing  incom- 
patible in  the  proceedings  against  him  by  the  Attorney 
General  and  those  which  had  been  instituted  by  the 
Society  for  the  Suppression  of  Vice,  because  every 
copy  of  the  same  libel  sold  by  the  defendant  was  a 
separate  publication,  for  each  of  which  he  was  liable 
to  be  prosecuted  criminally. 

The  defendant  then  pleaded  Not  guilty,  to  each  of 
the  informations  and  indictments  with  respect  to 
which  he  had  obtained  time  to  plead  until  this  Term, 
and  was  informed  that  he  would  be  tried  at  the  ad- 
journed Sittings  in  London  after  this  Term. 


Morris  against  Hunt.  J'^^l 


June  Udk 


A  CTION  of  debt,  by  the  high  bailiff  of  Westminster ,  The  53  a.  3. 
to  recover  from  the  defendant  his  third  share  or  «-\52.i»apublic 

act,  because  It 

proportion  of  the  expense  of  erecting  hustings,  paying  !«>•»«»  to  a 
poll  clerks,  &c.  at  the  last  general  election  for  the  city  legislatare,  and 
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18 19.        of  fVesimimter,  the  defendant  having  been  one  of  three 

j^^^j^g       candidates  who  had  offered  themselYes  to  represent 

y^o*»**        that  city  in  ParHament.    The  defendant  pleaded  the 

general  issue  nil  debet.  At  the  trial  before  Abbott  C.  J. 

therefore  in  an  ,       ^.    .  rrr         '  «s       1        rr. 

action  founded    at  the  Sittings  at  fVestnunster  after  last  lerm,  a  ver- 
aTt^roitoftite  ^ct  was  found  for  the  plaintiff,  damages  274/. 

bigh  bailiff  of  fVettmuutery  to  recover  the  expenses  of  erecting  hostingB,  &c  on  the  dedion 
of  members  of  Pariiament,  it  is  not  necessary  to  produce  an  examined  copy  of  the  act. 

In  such  an  action,  it  is  not  necessary  to  produce  the  speaker's  writ  to  the  sheriff  to  shew 
that  the  election  was  duly  held ;  but  the  sheriff's  precept  is  sufficient^nor  it  it  necessary  for 
the  high  bailiff  to  prove  that  he  has  taken  the  oath  against  bribery<— nor  is  it  necessary  to 
produce  the  appointment,  if  it  be  proved  that  he  acted  as  high  bailiff— nor  is  it  necessary 
to  produce  the  poll-book  to  prove  defendant  a  candidate,  if  it  be  proved  that  defendant  used 
the  hustings,  &c  aa  a  candidate. — ^Where  three  candidates  were  Uable  for  expenses  of 
hustingB,  &c.  and  two  of  them  paid  a  charge  for  which  they  were  not  liable  by  law ;  Held, 
that  the  excess  above  the  legal  payment  could  not  be  applied  in  fiivonr  of  a  third  candidate 
against  whom  an  action  was  brought  The  high  bailiff  of  IV.  cannot  chaige  a  candidate  with 
expense  of  constables  to  keep  the  peace  at  an  election ;  but  under  the  head  of  expense  of 
erecting  hustings,  he  may  charge  for  penons  to  watch  them  at  night,  beer  to  the  workmen, 
pavionr's  bill  for  restoring  the  ground,  and  sunreyor's  bill.  The  Court  will  not  grant  a  new 
trial  on  the  ground  that  an  item  of  charge  has  been  allowed  by  the  jury,  which  oould  not  be 
recovered  by  law,  when  the  sum  charged  amounts  only  to  a  third  part  of  10#.  (a) 

.■  »  ■         ■^  ■ 

(41)  See  the  Acts  of  Parliament  51  Gto,  3.  c.  126.  and  53  (r^  3.  c.  152. 
and  the  caaes  of  Mvrrit  v.  Burdett,  1  Campb,  218;  Mturit  v.  Lord  Cock- 
me,  IM.  AS,  283;  Mvrrit  r.  Bwrdeti,  2  M,  &  S,  212.  The  statute 
23  Sm,  6.  c.  9.  relating  to  bail-bonds,  is  a  public  act,  for  though  it  relates 
to  the  duties  of  a  particular  officer,  namely  the  sheriff,  yet  it  ooncems  the 
general  administration  of  justice,  and  confers  the  privilege  of  being  bailed 
vpon  all  the  King's  subjects ;  and  moreover  the  stat.  4  and  5  Amu,  c  16. 
«.  20.  which  enables  the  sheriff  to  assign  bonds  taken  under  the  23  Mem.  6. 
has  made  the  latter  act  a  general  law.  Samuel  v.  Evant,  2  T.  R.  569 ; 
LomU  v.  the  SAerife  of  London,  15  Eart,  320;  see  also  Rex  v.  AovAm, 
Sid,  209;  SmUer'e  NisiPrius,  223,4;  Bm,  Ah.  Statute,  J.;  Com.  Dig. 
Pariiament  R.  6  and  7.  2.  By  stat  51  Geo.  3.  c.  126.  s.  4.  it  is  enacted,  that  it 
ahall  be  snffident  for  the  plaintiff  in  any  action  of  debt  given  by  tkU  act  to 
aet  forth  in  the  declaration  or  bill  that  the  defendant  is  indebted  to  lum  in 

the  sum  of ,  and  to  allege  the  particular  offence  for  which  the  action 

or  suit  is  brought,  and  that  the  defendant  hath  acted  contrary  to  this  act, 
without  mentioning  the  writ  of  summons  to  Parliament,  the  precept  there- 
on, or  the  return  thereto,  (and  so  in  an  indictment,  &c.)  and  upon  trial  of 
any  issue  in  any  such  action  or  indictment,  &c  the  plaintiff  or  prosecutor,  &c. 
ahall  not  be  obliged  to  prove  the  writ  of  summons  to  Parliament,  the  precept 
thereon,  or  the  return  thereto,  or  any  warrant  or  authority  to  the  bailiff 
grounded  upon  any  such  writ  of  summons.  Vide  King  v.  Pippett,  1  T.  R. 
235,  238;  iZor  v.  Meade,  1  Jloli,  593 ;  2  Stark.  205,  S.  C.  3.  Where  on  a 
fpM  warranto  information  against  the  defendant  for  exerciang  a  corporate 
office,  it  was  proved  that  the  defendant  had  not  taken  the  sacrament  within 
a  year  after  his  election,  according  to  the  stat.  13  Car.  2.  c.  12.  and  it  was 
-said  in  answer  that  it  did  not  appear  that  the  other  party  who  had  been 
elected  had  not  been  guilty  of  the  same  omission,  the  Court  held  that  it 
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The  defendant  in  person  now  applied  to  the  Court  1819. 
for  a  rule  to  shew  cause  why  the  verdict  should  not  be  {t^Hi^s 
set  aside  and  a  nonsuit  entered,  or  why  there  should  agmnst 
not  be  a  new  trieJ  granted.  In  support  of  the  first 
part  of  his  motion,  he  took  several  objections.-^FtW/, 
that  the  original  writ  directed  by  the  speaker  of  the 
House  of  Commons  to  the  sheriff,  authorizing  him  to 
hold  the  election,  ought  to  have  been  produced,  in- 
stead of  the  precept,  upon  which  the  plaintiff  solely 
relied  as  having  been  directed  to  him  by  the  sheriff,  to 
hold  the  election  as  high  bailiff  of  Westminster.  Se- 
condly, that  there  ought  to  have  been  an  office  copy  of 
the  53  G.  d.  c.  15£.  produced  in  evidence  to  prove  the 
plaintiff's  title  to  sue,  inasmuch  as  that  act  of  parlia- 
ment must  be  taken  to  be  a  private  act,  no  clause  hav- 
ing been  introduced  therein  to  make  it  public.  Thirdly, 
that  there  was  no  proof  of  the  plaintiff  having  taken  the 
oath  against  bribery  and  corruption  required  by  2  G.  2. 
c.  24.  before  he  proceeded  to  take  the  poll.  Fourthly, 
that  the  poll-book  ought  to  have  been  produced,  for 
the  purpose  of  shewing  that  the  defendant  was  a  can- 
didate at  the  election :  and.  Fifthly,  that  the  plaintiff's 
appointment  as  high  bailiff  should  have  been  pro- 
must  be  presmned  that  he  had  oonformed  to  the  law.  The  King  ▼.  Hmp- 
Mv,  10  Eati,  211 ;  Bemuit  t.  Cloughy  1  Bam.  and  Aid,  461,  3;  WUUmu 
T.  Eoii  India  Company ,  3  East,  192.  4.  On  an  indictment  for  peijary' 
committed  hj  the  defendant  before  a  Bnrrogate  in  an  ecdenattical  court, 
proof  that  the  person  who  administered  the  oath  acted  as  surrogate,  has 
been  held  sufficient /irtna  facie  evidence  of  his  appointment  Rex  v.  r>- 
relti,  3  Campb,  432.  So  in  the  case  of  peace  officers,  justices  of  the  peace, 
constables,  &c.  it  is  sufficient  to  prove  that  they  acted  in  these  characters, 
without  produdng  their  appointments.  Per  BuUer  J.  in  Berryman  v.  PFue, 
4  T.  R.  366.  And  see  lUu^ord  r.  APIntoth,  3  T.  R.  632.  5  T.  R.  623.  6  Id. 
663.  2  Stra.  1005.  PhiL  £v.  180.  5.  See  as  to  the  poU-books,  Mead  t.  Ro- 
binsmy  WUkt,  423  (a),  4.  6.  In  Morriev.  Lord  Cockraney  lAf.&S.  283.  it 
was  held,  that  the  candidates  were  not  jointly  liable  for  the  expenses  of 
the  hustings,  but  that  each  candidate  was  severally  liable  for  a  moiety  of 
the  expenses.  See  Drake  v.  MiiekeU,  3  EoH,  251.  See  also  as  to  the  ex- 
penses for  which  a  candidate  is  liable  at  the  election,  Morris  v.  Bvrdett, 
1  Campb.  218.  51  Geo.  3.  c.  126 ;  and  as  to  granting  a  new  trial,  see  7\tmer 
V.  Lewie,  ante  265,  and  notes. 
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18ig.  duced.  The  third  objection  was  not  taken  at  the  trial. 
l^^,g„g  In  support  of  the  motion  for  a  new  trial,  the  defendant 
^auut  nrged  a  misdirection  of  the  learned  Judge  to  the  jury. 
It  appeared  at  the  trial,  that  there  were  certain  items 
of  charge  in  the  plaintiff's  demand,  which  the  learned 
Judge  wafl  of  opinion  he  could  not  recover  as  against 
any  of  the  candidates^  such  as  the  charge  for  con- 
stables, &c.  The  other  candidates  at  the  election, 
Sir  Murray  Maxwell  and  Sir  Samuel  Ramilly,  had  paid 
their  respective  shares  of  the  aggregate  demand  made 
against  them,  including  the  items  which  the  learaed 
Judge  was  of  opinion  the  plaintiff  could  not  recover 
at  law.  The  defendant  contended  at  the  trial,  that 
these  surplus  payments  made  by  the  other  candidates 
ought  to  go  in  reduction  of  the  demand  made  against 
him  in  this  action ;  but  the  learned  Judge  charged  the 
jury,  that  if  the  high  bailiff  of  Westminster  had  taken 
from  the  other  candidates  more  than  he  ought  to  have 
received,  that  was  a  matter  which  only  concerned 
those  candidates,  but  was  res  inter  alios  with  respect  to 
the  present  defendant,  and  could  not  be  set  off  in  the 
present  action.  The  defendant  now  contended  that 
this  was  a  misdirection,  and  that  in  all  events  he  was 
entitled  to  a  new  trial. 

Abbott  C.  J.  This  is  an  application  to  the  Court 
either  to  set  aside  the  verdict  and  enter  a  nonsuit,  or 
to  grant  a  new  trial.  As  to  the  first  part  of  the  appli- 
cation, several  objections  have  been  taken.  With  re- 
spect to  the  second  objection,  namely,  that  the  act  of 
parliament  upon  which  the  plaintiff  sues  is  a  pri- 
vate one,  and  that  consequently  an  office  copy  of  it 
should  have  been  produced,  I  think  the  objection  is 
not  well  founded.  I  was  of  opinion  at  the  trial,  and  I 
am  stiU  of  the  same  opinion,  that  this  is  not  a  private 
but  a  public  act  of  parliament.  It  relates  to  a  branch 
of  the  legislature  of  the  kingdom,  and  that  is  sufficient 
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to  give  it  the  character  and  operation  of  a  public  act,         1819- 
without  the  necessity  of  introducing  a  specific  clause  for       M^Man 
that  purpose.  It  has  been  held,  that  an  act  of  parliament        ^"^^ 
relating  to  the  Prince  of  Walet^s  rights  in  the  duchy 
of  Cornwally  is  a  public  act,  by  reason  of  the  rank  and 
importance  of  the  personage  to  whom  it  relates,  (a) 
By  parity  of  reasoning,  the  act  of  parliament  in  ques- 
tion, from  its  nature,  is  a  public  act.    It  seems  to  me, 
therefore,  that  this  objection  cannot  be  supported. 
The  next  objection  is,  that  there  is  no  proof  of  the 
plaintiff  having  complied  with  the  provisions  of  the 
£  Geo.  2.  c.  24.  which  directs,  that  the  high  bailiff, 
before  he  proceeds  to  take  the  poll,  shall  swear  that  he 
has  not  received  or  been  promised  any  gift  or  reward 
for  making  the  return.  The  omission  to  take  this  oath 
might  subject  the  high  bailiff  to  severe  penalties  for 
the  breach  of  his  duty,  but  it  would  not  make  the 
election  void.     We  are  not,  however,  to  presume  any 
person  guilty  of  a  crime,  until  the  fact  is  proved.  The 
presumption  of  law  in  cases  of  this  kind  always  is, 
that  the  public  officer  has  performed  his  duty.    It  is 
said  here,  that  the  plaintiff  has  not  done  his  duty  in 
taking  the  oath  prescribed  by  law.   The  onus  of  proof 
that  he  has  not  lies  upon  the  defendant^  whose  busi- 
ness it  is  to  sustain  his  charge  by  evidence.    In  the 
absence  of  all  proof  upon  this  point,  we  are  not  to 
presume  that  the  plaintiff  has  been  guilty  of  a  crime. 
Another  objection  made  is,  that  the  writ  to  the  sheriff 
ought  to  have  been  produced,  in  order  to  shew  that  the 
election  was  duly  made.    I  thought  at  the  trial,  and 
I  still  think,  that  that  was  not  necessary.     It  has  been 
held  in  an  action  brought  upon  the  statutes  of  bribery, 
that  in  order  to  prove  an  election  in  a  borough  it  is 
not  necessary  to  produce  the  original  writ  to  the  she- 
riff, it  being  sufficient  to  prove  the  sheriff's  precept  to 

(a)  The  Frinee'B  Cwt,  8  Cb.  28  b. 
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1819*        the  mayor  or  bailiff,  (a)    That  is  a  very  reasonable 
-!  proposition,  which  ought  to  prevail,  especially  against 

agtmut        a  gentleman  who  is  proved  to  have  been  a  candidate 

Hunt 

at  the  election,  and  who  acted  throughout  in  a  con* 
spicuous  manner.  I  am  of  opinion,  however,  that 
proof  of  the  precept  from  the  sheriff  to  the  high  bai« 
liff  was  sufficient  proof  that  the  election  was  duly 
held.  The  fourth  objection  is,  that  the  poll-books 
ought  to  have  been  produced  for  the  purpose  of  shew- 
ing who  were  the  candidates  at  the  election.  I  was 
of  opinion  at  the  trial,  and  I  am  still  of  the  same  opi- 
nion, that  they  need  not  have  been  produced,  because 
I  think  that  they  were  not  only  not  the  best  evidence 
of  the  fact  of  the  defendant  being  a  candidate,  bat 
they  were  hardly  any  evidence  at  all.  It  was  con- 
tended at  the  trial,  on  the  part  of  the  defendant,  that 
in  order  to  shew  that  he  was  a  candidate  within  the 
meaning  of  the  act  of  parliament,  for  the  purpose  of 
making  him  chargeable  to  the  expense  of  the  election, 
these  books  should  have  been  produced ;  but  for  that 
purpose  I  think  they  were  not  necessary.  If  it  had 
been  suggested  then,  that  the  poll-books  ought  to 
have  been  produced,  in  order  to  shew  that  the  poll 
had  been  duly  and  accuratdy  taken,  the  objection 
would  have  assumed  a  different  form;  but  without 
saying  what  effect  it  would  have,  I  think  the  defendant 
is  not  now  at  liberty  to  avail  himself  of  it,  after  the 
verdict  has  passed  against  him,  in  applying  for  a  new 
trial.  If  the  defaidant  were  now  to  be  allowed  to 
take  advantage  of  this  objection,  it  would  have  this 
effect,  that  a  defendant  might  purposely  abstain  from 
taking  an  objection  which  he  might  make  at  the  trial, 
and  then,  after  the  trial  was  over,  come  to  the  Court 
and  obtain  a  new  trial,  thereby  casting  upon  the  plain- 
tiff unnecessary  expenses.    It  appears  to  me,  therefore, 


{a)  Vide  Meed  v.  Robinsony  WiUcfy  426. 


abut 
VST. 
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that  if  the  defendant  meant  to  take  advantage  of  1819- 
the  objection  in  this  form,  he  should  have  taken  it  at  morkTb 
the  trial.  With  respect  to  the  other  part  of  the  de^  ^^ 
fendant's  motion,  namely,  for  a  new  trial,  I  am  also  of 
opinion  that  no  sufficient  ground  has  been  made  out 
for  disturbing  the  verdict.  The  defendant  at  the  trial 
took  several  exceptions  to  some  of  the  items  in  the 
plaintiff's  account,  for  which  he  contended  that  he  was 
not  liable ;  I  recollect  in  particular,that  he  objected  to 
the  charge  made  for  wages,  paid  to  persons  employed 
to  take  care  of  the  hustings  during  the  night.  I  re- 
collect also  that  he  objected  to  a  charge  for  beer 
given  to  the  workmen  employed  in  erecting  the  hus- 
tings. It  appeared  to  me  that  the  expense  of  watch- 
ing the  hustings  during  the  night,  fairly  and  reason- 
ably fell  within  the  head  of  expense  of  erecting  the 
hustings;  for  if  they  were  not  watched  during  the 
night,  it  is  most  probable  that  they  would  have  been 
pulled  down  before  the  morning.  I  thought  also  that 
the  charge  made  for  beer  given  to  the  workmen  could 
not  be  withdrawn  from  the  consideration  of  the  jury, 
as  that  charge  was  in  effect  part  of  the  wages  of  the 
workmen.  I  also  thought  that  the  paviour's  bill  might 
be  fairly  included  in  the  charge  for  erecting  the  hus- 
tings. There  were  other  items,  such  as  the  charge  for 
constables,  which  ought  not  to  form  any  part  of  the 
charge  against  the  defendant,  because  it  was  a  neces- 
sary part  of  the  plaintiff^s  duty  to  employ  constables 
to  keep  the  peace.  Under  these  circumstances  I  left 
three  questions  for  the  consideration  of  the  jury :  first, 
whether  in  point  of  fact  the  defendant  was  a  candidate 
at  the  election ;  secondly,  supposing  they  found  that 
the  defendant  was  in  fact  a  candidate,  how  many  per- 
sons were  candidates,  because  upon  that  would  de- 
pend the  amount  of  damages  for  which  the  defendant 
would  be  liable ;  and  thirdly,  I  told  them  that  the  de- 
fendant ought  not  to  be  prejudiced  by  any  payments 
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18 19.  made  by  othar  candidates,  but  on  the  contrary  he  had 
^^^^g  a  right  to  object  to  any  items  in  the  account  which 
agmut  were  objectionable.  At  the  same  time  however  I  told 
them,  on  the  other  hand,  that  the  defendant  ought  not 
to  have  the  benefit  of  any  payments  which  the  other 
candidates  might  have  made,  in  respect  of  items  for 
which  they  were  not  liable  at  law ;  because  it  must  be 
considered  that  those  payments  w«re  not  made  for  his 
benefit,  but  for  the  benefit  of  all  the  parties ;  for  al- 
though he  was  not  to  be  prejudiced  or  concluded  by 
their  payment,  yet  at  the  same  time  he  was  not  entitled 
to  any  benefit,  in  respect  of  matters  for  which  by  law 
the  other  candidates  were  not  liable.  As  to  the  charge 
for  the  hustings,  I  left  it  with  them  to  say  what 
reasonable  sum  ought  to  be  allowed,  stating  to  them 
my  opinion,  that  under  that  head  ought  to  be  included 
the  charge  for  watching  the  hustings,  the  charge  for 
beer,  the  paviour's  bill,  the  surveyor's  bill,  and  othor 
small  items  incidentally  connected  with  the  expense  of 
the  hustings.  If  there  was  any  thing  wrong  in  my 
direction  to  the  jury,  or  if  my  learned  brothers  shall  be 
of  opinion  that  I  ought  not  to  have  left  the  ques- 
tion to  the  extent  I  have  mentioned,  then  the  defend- 
ant will  be  entitled  to  a  new  trial. 

Baylby  J.  I  am  clearly  of  opinion,  that  there  is  no 
ground  made  out  in  this  case  for  entering  a  nonsuit,  nei- 
ther is  there  any  for  granting  a  new  trial.  As  to  the  first 
objection  in  support  of  the  motion  for  a  nonsuit, 
namely,  that  the  act  of  parliament  upon  which  the 
plaintiff  declares  is  not  a  public  but  a  private  act,  I 
am  of  opinion  that  it  has  no  foundation.  This  is  not 
an  act  of  parliament  passed  for  the  benefit  of  a  parti- 
cular private  individual,  but  is  one  in  which  the  whole 
kingdom  is  interested,  as  well  as  interested  in  the  ques- 
tion which  has  now  arisen  upon  it.  The  act,  neither 
in  the  preamble  nor  the  title,  purports  to  be  framed  pn 


IN  The  Fli'TY-NiNTH  Year  op  GEORGE  III.  461 

the  foundation  of  a  petition  of  the  high  bailiff  of  West-  1819* 
minster,  for  his  individual  benefit,  but  its  very  title  morius 
shews  that  it  is  of  importance  to  the  whole  kingdom,  ymnst 
for  it  is  '^  An  act  to  continue  until  the  1st  day  of 
January  1819;  an  act  made  in  the  51st  year  of  his 
present  Majesty,  to  explain  and  amend  the  laws 
touching  the  election  of  knights  of  the  shire  to  serve  in 
parliament  for  IStUgland,  respecting  the  expenses  ofhust- 
ings  and  poll  clerks,  so  far  as  regards  the  city  of  West- 
minster,** It  seems  to  me  that  the  qualification  intro- 
duced in  this  act  of  parliament,  with  a  view  to  the 
candidates  for  the  particular  place  for  which  it  is 
framed,  makes  no  difference  in  the  question  of  its  being 
a  public  act,  inasmuch  as  it  relates  to  a  branch  of  the 
legislature  in  which  the  whole  kingdom  is  interested. 
Then  upon  the  question  whether  the  poll-book  should 
have  been  produced  or  not,  in  order  to  ascertain  whe- 
ther the  defendant  was  a  candidate,  it  appears  to  me 
that  it  was  not  necessary ;  for  in  the  case  of  Morris  v. 
Burdett,  (a)  had  the  poll-book  been  produced,  it  would 
not  have  proved  that  the  defendant  was  a  candidate 
within  the  meaning  of  this  act.  The  question  of  the 
defendant's  liability  here  depended  upon  the  fact, 
which  was  distinctly  proved,  of  his  having  actually 
used  the  hustings  during  the  election.  As  to  the  ob- 
jection that  the  sheriff's  writ  was  not  produced,  there 
appears  to  me  to  be  nothing  in  it.  It  is  quite  suifi- 
cient,  in  order  to  prove  that  an  election  has  taken 
place  in  a  borough,  to  shew  that  there  was  a  precept 
ftom  the  sheriff,  commanding  the  returning  officer  to 
proceed  to  the  election.  The  returning  officer  has  no 
right  to  dispute  whether  the  sheriff  has  a  right  or  not 
to  issue  his  precept.  In  point  of  practice,  the  produc- 
tion of  the  precept  is  quite  sufficient  to  shew  that  the 
subordinate  returning  officer  had  a  light  to  hold  the 
election.    As  to  the  objection  that  the  high  bailiff's 

■  (a)  iJJ.SiS,  212. 
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1819*        appointment  was  not  produced,  it  appears  to  me  that 
MoREu        ^^  production  was  not  necessary.     It  is  quite  unneces- 
ifuvT         ^^y  ^  produce  the  high  bailiff's  appointment,  for  it  is 
sufficient  in  every  case  of  a  public  officer,  even  of  the 
highest  authority,  to  shew  that  he  had  from  time  to 
time  acted  in  the  situation.     In  the  case  of  a  justice 
of  the  peace,  it  is  not  necessary  to  produce  hb  com- 
mission, it  being  sufficient  to  prove  that  in  point  of 
fact  he.  acted  as  a  justice  of  the  peace.    It  is  then  said, 
that  the  high  bailiff  should  have  proved  that  he  had 
taken  the  oath  against  bribery  and  conruption  ;  the 
act  of  2  G.  £.  c.  24,  is  only  directory,  and  even  sup- 
posing it  to  have  been  proved  that  the  plaintiff  had 
not  taken  the  oath,  that  would  not  vacate  the  election, 
but  only  subject  him  to  punishment.    The  law  pre- 
sumes that  a  public  officer  does  that  which  is  legal, 
until  the  contrary  is  shewn.    The  case  of  WUIiam$  v. 
The  East  India  Company^  (a)  amongst  many  other  au- 
thorities to  the  same  effect,  establishes  this  proposition. 
The  objections  therefore  in  support  of  the  nonsuit  are 
thus  disposed  of.    As  to  the  question  whether  there 
should  be  a  new  trial,  the  objection  seems  to  me  to 
be,   that  inasmuch  as  the  sum  of  624/.  which  has 
been  paid  by  the  other  two  candidates  out  of  the  sum 
of  823/.  the  original  demand  against  the  three,  and 
therefore  the  balance  b^etween  823/.  and  624/.  being 
199/.  is  ail  that  could  be  recovered  from  the  defendant 
The  answer  to  that  objection  is,  that  the  defendant 
was  liable  for  one  third  of  823/.  and  that  no  part  of 
that  sum  was  intended  to  be  paid  by  the  other  candi- 
dates for  and  on  behcdf  of  the  defendant,  but  those 
sums  were  respectively  paid  by  them  on  their  own 
account  to   the  high  bailiff,  who  onade  a  distinct 
charge,  and  claimed  3 12/.  from  each  of  those  candidates 
respectively,  each  having   separately  paid  his   third 

(«)  3  E.  R,  192. 
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part.     If  they  have  paid  more  than  by  law  they  were 
bound  to  pay^  that  is  a  matter  between  the  high  bailiff 
and  them;  it  is  res  inter  alios,  with  respect  to  the 
present  defendant.    I  am  of  opinion,  that  the  items  of 
charge  objected  to  by  the  defendant  are  such  as  may  be 
recovered  by  the  plaintiff  under  this  act  of  parliament, 
as  being  incidental  to  and  connected  with  the  expense 
of  erecting  the  hustings.     It  appears  that  there  is  a 
charge  of  ten  shillings  made  for  cleaning  the  portico 
and  steps  of  the  Church.    That  would  make  about 
3s.  4d.  to  each  of  the  three  candidates.  Whether  that  is 
an  item  that  might  lawfully  be  charged,  I  shall  not  de- 
cide ;  but  assuming  it  to  be  unlawful,  it  does  not  seem 
to  me  that  it  would  be  a  sufficient  ground  for  granting 
a  new  trial,  and  I  am  not  aware  of  any  authority  that 
would  authorise  us  in  granting  a  new  trial  upon  such 
an  objection*     It  appears  to  me  to  fall  within  the 
rule  of  law  de  minimis  non  curat  lex.    As  to  the  other 
items  of  expence,  I  am  of  opinion  that  the  jury  were 
correctly  charged  by  my  Lord ;  and  for  these  reasons, 
it  appears  to  me  there  is  no  ground  made  out  for  en- 
tering a  nonsuit  or  granting  a  new  trial. 


18iy. 


MoRRrg 
arainsi 

[vvt. 


art 
Hu 


HoLBOYD  J.  and  Best  J.  concurred. 

Rule  refused. 


Thurut  against  Fabbr. 


June  17th. 


M^VRWOOD  on  a  former  day  obtained  a  rule,  call-  Aflidarit  made 

'^  ing  on  the  plaintiff  to  shew  cause  why  the  defend-  ISySfy  Ae^ 

ant  should  not  be  discharged  out  of  custody  on  filing  handwriting  of 

consul,  before  whom  an  affidavit  of  debt  was  made  abroad,  must  contain  the  addition  of  Uie 
deponent,  and  the  defendant's  obtaining  a  habeat  corpus  does  not  aid  the  omission.  Sem' 
bkf  that  an  alBdavit  of  debt  made  before  a  Britith  vice-consul  abroad,  in  the  absence  of 
the  consnl,  is  suffident  to  hold  a  defendant  to  bail,  (a) 


(a)  By  rule  K.  B.  Mich,  15  Car.  2.  it  is  ordered  that  the  true  place  of 
abode  and  true  addition  of  every  p^son  who  shall  tnahe  affidavit  in  Court 
here  shall  be  inserted  in  luch  aHidant.    THdd,  6th  ed.  181, 2.    See  also 

%l2 
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1819. 


Thurlt 

agaifut 
Fabek, 


common  bail,  on  two  grounds.  First,  that  the  affidavit 
of  debt,  which  was  sworn  at  Paris  before  the  British 
vice-consul,  did  not  state  that  it  was  sworn  before  a 
competent  authority ;  and  secondly,  that  the  affidavit 


In  an  affidavit 
to  hold  to  baU*^ 
the  residence  of 
a  clerk  may  be 
described  to  be 
as  that  of  his 
employer. 


the  cases  1  Easi^  18.  330.    rwiitr  y.jiUermm^  ZM.Bl  S,  165.     H^ 

atmpi  V.  Lumpkin^  MSS.  There  is  no  such  nde  in  C.  P.  Awm,  (>  Tmmi. 
73.  It  has  been  held  a  suffident  compliance  with  the  nde,  in  an  afl&dafit 
made  by  a  derk,  that  he  was  described  as  cleik  to  his  employer,  whose 
address  was  stated. 

Anon,  Mich,T.  1814.  Abe.  25.  Eapinaue  moved  for  a  rule  to  shew 
cause  why  the  defendant  should  not  be  discharged  ont  of  costody  on 
filing  common  bail,  on  the  ground  that  the  aflMa:^t  to  hold  to  bail,  which 
was  made  by  a  derk,  did  not  state  the  residence  of  the  deponent,  but  only 
that  of  his  employer.  Barley  J.  thought  the  aflSdarit  suEkieat  in  thb 
respect,  and  intimated  that  the  same  doctrine  had  been  hdd  before.  The 
object  of  requiring  the  addition  to  be  stated  ia,  that  it  may  be  known 
where  the  deponent  is  to  be  found.  Per  Curiam,  Role  refused.  See 
Htuhp  ▼.  Thome y  I  Af,  &  S.  103. 

In  general,  an  affidavit  made  abroad  for  the  purpose  of  hohfing  a  de- 
fendant to  bail  ought  to  contain  all  the  requisites  tliat  are  ewmtial  to 
affidavits  for  holding  to  bail  in  England;  and  the)«fote  it  was  deemed 
necessary  to  state,  in  an  affidavit  madte  in  Ireland  for  the  purpose  of  ar- 
restiBg  the  defiendant  in  this  country,  Uiat  he  had  not  made  a  tender  of 
the  money  in  bank  notes.  Ncsbiti  r,  Pym,  7  T.  R.  376,  note.  Stewmrt 
V.  Smith,  1  Bm.  &  Pui,  133.    Tidd,  6th  ed.  184. 

Respecting  the  officer  before  whom  affidavits  made  abroad  are  to  be 
swon,  it  has  been  holden,  that  an  affidavit  of  the  due  execution  of  a  war- 
rant of  attorney,  and  sworn  before  a  Justice  of  the  Peace  at  Edininrgk, 
is  insnffident  for  entering  up  Judgment  on  an  old  warrant  of  attorney :  it 
should  have  been  sworn  before  a  Lord  of  Session.  Aii^Ar  v.  HemmdL 
Sinclair  v.  RentmU,  Tiddy  579.  In  Dedmier  v.  Barnard,  7  T.  R.  251.  a 
rule  was  obtained  on  an  liiidavit  purporting  to  have  been  taken  befmne  a 
person  who  stiled  himself  high  bidliff  and  chief  magistrate  of  the  district 
of  Douglas  in  the  Isle  of  Man,  and  on  another  affidavit  made  m  thb 
Court  by  another  person  who  swore  that  he  had  seen  the  high  balUff  and 
chief  magbtrate  write,  and  that  he  verily  believed  the  writiing  subscribed 
was  his  proper  hand  writing.  In  Omealfy  v.  Newell,  8  Easi,  364.  the  af- 
fidavit to  hold  to  bail  was  made  at  Parie  before  a.  person  of  the  name  of 
Bonamee,  who  verified  the  affidavit  in  this  maimer :  "  Sworn  at  Parte  on 
(a  certun  day)  before  me,  notary  public  magistrate  competent  in  thb  be- 
half, and  duly  authorized  by  the  laws  of  f^rance  to  administer  oaths  and 
take  affidavits.  Signed  D,  F,  C,  Bomanee,"  And  the  signatoie  of  Bonmoit, 
and  that  he  was  a  magistrate  of  France  authorised  to  administer  oaths 
and  take  affidavits,  were  verified  by  a  pr6per  affidavit  sworn  here.  In 
Foght  T.  Elgin,  temp.  Lord  Kenyan,  the  defiendant  fras  held  to  bail  on 
an  affidavit  made  before  the  proctor  of  Hamburgh,  his  signature  and  au- 
thority to  administer  an  oath  being  also  verified  by  affidavit  made  in  this 
country.    8  Eaet,  372. 
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of  Mr.  Marier  the  chief  consul,  verifying  the  hand-        1B19- 
writing  of  the  yice-consul,  was  informal,  inasmuch  as       ThuhIt 
there  was  no  addition  to  his  name.  ^ain»t 

Gcuelee  now  shewed  causCi  and  with  respect  to  the 
first  point,  referred  to  Beawes'  Lex  Mercatoria,  {b)  to 
show  that  British  consuls  abroad  are  authorised  to 
take  a^davits  of  debt,  and  that  during  their  absence 
the  vice-consuls  are  vested  with  the  same  power.  He 
produced  an  affidavit  made  by  Mr.  Morier,  stating 
that  this  power  was  exercised  by  and  vested  in  the 
vice-consul  at  Paris.  He  urged,  as  a  preliminary  ob- 
jection to  the  present  appUcation,  that  the  defendant 
should  have  protested  against  the  legality  of  his  arrest 
in  the  first  instance,  and  that  by  suffering  that  oppor- 
tunity to  pass,  and  having  caused  himself  to  be  re- 
moved to  London  by  habeas  corpus,  he  had  acknow- 
ledged the  validity  of  the  plaintiffs  proceeding. 
But  upon  this  point 

The  Court  were  of  opinion  that  the  defendant's 
removing  himself  by  habeas  corpus  did  not  affect  his 
right  to  question  the  legality  of  his  confinement,  that 
being  only  a  step  towards  bringing  the  matter  fairly 
to  issue.  With  respect  to  the  other  objections,  Uie 
Court  asked  Curwood  what  he  had  to  say  with  respect 
to  the  authority  which  appeared  to  be  vested  in  vice- 
consuls  to  take  affidavits  of  debt  ?  and  the  learned 
counsel  then  said  he  would  waive  all  consideration 
upon  that  point,  and  confine  himself  to  the  want  of 
addition  to  the  name  of  Mr.  Morier,  whose  affidavit 
was  simply  entitled  **  David  Richard  Morier  of  37 
Argyll  Street,*  without  any  other  words  of  descrip- 
tion. 


(6)  Beawat  6th  ed.  421,  &c.   As  to  affidavits  nade  abroal,  sec  TuA/, 
^  ed.  184.    1  SeO.  Prat.  Ist  ed.  1 10,  1. 
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ISig.  Gase/ee,  contril,  submitted  that  the  known  official 

Thuut       character  of  Mr.  Moiier  was  sufficient. 

The  Court,  however,  held  that  the  necessity  of 
an  addition  to  the  names  of  persons  making  affidavits 
had  been  long  established ;  and  as  this  had  been  omit- 
ted in  the  affidavit  which  verified  the  hand-writing  of 
the  vice  consul,  the  defendant  was  entitled  to  his  dit* 
charge. 

Rule  absolute. 


j^^^  The  Bank  of  England  against  Atkjns. 

Ttieinle^no-      W^ARK  on  a  former  day  moved  to  set  aside  the 
i^minriTii"'  judgment  in  this  case  for  irregularity,  the  rule 

uid  laicreic  on   absolute  for  computing  principal  and  interest  on  the 
duage  muM  Id  this  Coort  be  anrcd  on  deieadant  before  fiul  jnagmcst  cm  be  ogned.  [*) 

(a)  See  IJawum  i.  Staifftrd,  poM  468 ;  we  aW  Clarkt  v.  Wa«l,  Z5lh. 
Mt,B-i.'V.Vi\6. 
A  nilc  HbMlnte         Cvnnod  ibewed  muh  agaiDst  ■  role  nbicli  had  lieen  obtained  \ifAn- 
to  conipule  irtvM,  to  act  ande  a  jodgment  on  a  pTooiiaaoiy  note,  on  the  groaiid  tbit 

mteMtin'!^    there  had  been  no  service  af  the  rale  ■bu>lnte  to  compute  principal  and 
afexchaDfe  inlereat,  and  he  relied  on  thi:  ixiic  ol  SeOeri  v.Tuftm,  i/</.  1813,  which 

mnM  be  aerre*).  he  aaid  waa  preciaelj  the  hudc  cue.  Bot  the  nutter  nad  a  note  of  that 
«aac,  by  which  it  appeared  thnt  there  wu  onlif  ■  want  of  the  iwftnof  anS' 
palation.  Ajld  Le  Blanc  said  the  rule  iiui  and  rule  absolute  to  refer  to  the 
maiter,  niuet  both  be  lerred,  but  there  oeml  not  be  any  notice  of  the  tax- 
ing. If  tlie  defendant  wiah  it,  he  mnit  lake  care  to  obtain  ■  nile  to  be 
piennt.  TheC«r(  held  thatthe  rule  absolute  onghtto  hanbeeo  aemd; 
;in<i  Ihi-  rule  for  setting  aside  the  proceedings  wa*  made  alaolnte  accord- 
ing)-. Funin-v.  H'i»rf,  £ut,  T.  IBIG,  S.P. 
The  lemre  of  ^'''^  respect  lo  the  moit  qfimia,  it  has  been  detennined,  that  where 

a  rule  mil  III         there  ure  two  defeodanta,  lernce  of  the  role  to  compute  should  be  madem 
compute  priDci-    t^i),     /TuhAt.  B^wtt  and  another,  list  JVmt.  JfioLT.  1815.    Is  this 

1.     L-ii    r  "^"^  ruse,  on  a  motion  made  by  Cnti,  it  appeared  that  aernce  of  the  mle  nut 

on  n  bill  of  CI-  '                                     J           J        rr 

change  on  one  '''  coiniiuu  principal  and  uterest  had  beea  nude  on  one  only  of  two  de- 

of  two  deTcDcl-  ftnduiU,  toA  I^ Blaac  i.  audit  WB*  inlulEdent;  bnt  on  tlie  aerrice  ot 

anta,  U  iasuOi  the  rule  ntri,  it  is  suOdent  that  a  copy  of  the  rule  has  been  scrred,  and 

it  is  not  necewary  that  the  original  rule  should  be  shown. 

tl  i>  not  necca-  llilBitiy.FaiiUf>ty,\^hSIag,  Eail.T.\%\7.    fFaj^onl  mored  to  make  a 

Mry  (ururM  ^^^  absolute  for  computing  priodpal  and  intcreat.    Thi  aSdaTh  iSd  not 

w  i.n.. -.«„..  »tht defendant.  HerefeTredUTUfi 
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bill  of  exchange  upon  which  the  action  was  brought,         1819. 
not  having  been  served  upon  the  defendant  before      the  Bank 
final  judgment  had  been  signed.    The  rule  in  question    ^^  f'^a/il^^ 
was  made  absolute  on  the  24th  of  Mat/y  and  on  the       Atkins. 
25th  judgment  was  signed,  and  since  then  the  defend- 
ant had  brought  a  writ  of  error,  the  affidavit  not  dis- 
closing when  it  was  brought. 

Denman  now  shewed  cause,  and  submitted  that  this 
was  no  irregularity  according  to  the  practice  of  this 
Court.  He  admitted  that  it  was  otherwise  in  the 
Court  of  Common  Pleas. 


Practice,  525,  where  the  distinctioii  was  taken  between  the  practice  of  tiiis    into  contempt) 
Coort  and  the  Common  Pleas :  "  In  the  K.  B.  it  docs  not  seem  to  be  ne-    *?  shew  the  ori- 
ceMiy  to  shew  the  original  at  the  time  of  the  service,  {VUa  dUtmn    ^^m*^^ 
cofUr^y  2  Sira.  S77.)  but  in  the  C.  P.  it  is  reported  to  have  been  holden    ^^^  served, 
by  the  Court,  in  Wyt  v.  Wright^  Barnes,  403.  that  in  order  to  make  a  per- 
fect service  of  a  mle,  the  original  rule  must  be  sworn  to  have  been  shown 
to  the  party  at  the  time  of  serving  the  copy.    The  Court  said,  they  would 
not  alter  the  established  practice  of  this  Court,  which  seemed  to  be  founded 
on  convenience;  and  aftei^much  consideration  and  a  reference  to  the  forms 
of  affidavits  {Tidd^  App.  4th  ed.  175, 146),  the  rule  was  made  absolute. 
The  last  two  cases^  in  pointing  out  the  manner  in  which  the  service  must 
be  made,  are  also  important  to  show  the  necessity  of  service ;  inasmuch  as 
these  questions  could  never  have  arisen,  if  service  of  the  rule  had  been 
altogether  unnecessary. 

It  is  observable  however,  that  provided  the  rule  to  compute  be  duly 
served,  no  noHct  of  the  computing  is  necessary  in  K.  B.  althongh  it  is 
otherwise  in  C.  P.  Atwi,  Feb.  3.  HiLT.  1816.  TtmnioH  moved  to  Set  aride a    No  notice  is  ne- 
judgment  on  a  promissory  note,  no  notice  having  been  given  of  the  com-    ^^^^T  ^^  ^'?' 
pttting  principal  and  interest,  and  dted  Braming  ▼.  Paiteraon,  4  Taunt,    llmDutiimwin- 
487.  in  which  it  was  held,  that  a  proceeding  by  reference  to  the  protho-    cipal  andinte- 
notary  was  substituted  for  a  writ  of  enquiry,  and  as  it  was  necessary  that    rest  on  a  bill 
notice  should  be  given  of  the  ezecotion  of  a  writ  of  enquiry,  so  it  was  n^  of  exchange, 
cessary  to  give  notice  to  the  defendant  of  the  prothonotary's  appointment    ^"  p     ^  ™ 
to  compote  prindpal  and  interest,  in  order  that  the  defendant  might  have 
Hie  opportunity  of  bringing  forward  any  fects  which  had  occurred  to  re- 
duce the  sum  which  the  plaintiff  had  a  right  to  recover. 

Bayuey  J.  The  praetioc  of  this  Court  is  otherwise,  and  the  master 
says,  there  is  no  notice  necessary  here.  When  the  party  is  served  with  the 
rule,  he  knows  what  is  the  necessary  consequence  of  it.  If  a  notice  was 
necessary,  the  defendant  would  always  keep  out  of  the  way.  Rule 
refused.  See  also5!etffr«v.  Titftony  dted  in  Ckerke  y.  Wood,  euft:  It 
seems  however  that  the  defendant  must  be  served  with  a  rule  to  be  pre- 
sent at  the  taxation  of  costs ;  per  Btnfley  J.  in  Dawson  r.  Sla4fhrd,  next 
case.  . 
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I819. 

The  Baxk  or 

Ekolakd 

agauut 

Atkins. 


Fark,  in  support  of  the  rule,  was  stopped  by 

The  Court.  The  defendant  must  be  served  with 
the  rule  absolute  before  judgment  is  signed^  because 
he  may  be  able  to  pay  the  debt  before  further  costs  are 
incurred. 

Rule  absolute,  with  costs. 


Saturdayf 
June  26th. 


After  Judgment 
by  de&ult,  the 
Judge's  order 
ibr  a  reference 
to  compute,  &c. 
mint  be  served 
on  defendant ; 
and  though  he 
paid  part  and 
gave  a  bill  for 
tiie  remainder 
on  being  taken 
in  execution, 
the  Court  set 
aside  the  pro- 
reeding  on  the 
terms  of  bring- 
ing  no  action 
against  the 
nlaintiff.    The 
defendant  must 
be  serred  with 
a  rule  to  com- 
pute, and  also 
with  the  rule  to 
be  present  at 
the  taxation  of 
costs,  (a) 


Dawson  against  Sladfobd. 

0^  URNEY  on  a  formar  day  obtained  a  rule  calling 
on  the  plaintiff  to  shew  cause  why  the  judgment 
and  execution  should  not  be  set  aside  for  irregularity. 
The  defendant  had  suffered  judgment  to  go  by  default, 
and  after  the  master  had  computed  the  principal  debt 
and  taxed  the  costs  the  defendant  was  taken  in  execu- 
tion, upon  which  he  paid  lOl.  in  cash,  and  gave  his 
acceptance  for  30/.  being  the  amount  of  the  remaind^ 
of  the  debt  and  costs,  and  was  tfien  liberated.  The 
irregularity  complained  of  was,  that  the  order  for  the  re- 
ference to  the  master  was  not  served  upon  the  defend- 
ant, so  that  he  might  be  present  at  the  taxation  of 
costs. 

Scarlett  now  shewed  cause,  and  contended  that  this 


(a)  In  the  case  of  the  Bank  of  Emgbmd  r.Atkim^  ante^  Jwme%hX^ 
^Bge  466,  it  was  held,  that  the  rule  abacdote  lor  compatiiig  priacipsl 
and  interest  on  a  bill  of  exchange  must  be  aenred  on  the  defimdaat  before 
judgment  can  be  signed :  and  see  the  cases  in  the  note,  (Smrk  t.  APiaeJ^ 
FUndi  T.  Bignetty  and  Amomfmmu.  A  payment  made  under  an  airast  will 
not  operate  as  a  waver  of  the  irregularity  of  prooeedmgs.  In  i^sifM  t. 
DoMMTiy  7  T.  R.  375.  it  was  hdd,  diat  if  a  defendant  on  being  informed 
that  a  bailable  writ  has  been  issued  against  lum  Ti^nntarily  give  a  bail- 
bond,  he  cannot  afterwards  object  to  the  insuffidencj  of  the  affidavit  to 
hold  to  bail :  but  Lord  Kemfcn  siud,  that  if  the  defendant  had  been  acta* 
ally  under  arrest  at  the  time,  his  consent  to  give  a  bail-bond  would  not 
have  been  binding  on  him,  because  it  might  be  considered  as  given  uadec 
duress  j  but  in  that  case  he  had  voluntarily  given  the  bail-bond. 


IN  THE  Fifty-ninth  Year  of  GEORGE  III.  ^^ 

was  no  iiregularity.     He  imderstood  the  usual  course        1819* 
in  these  cases  was,  not  to  serve  the  defendant  with  the       jyj^wsov 

rule  for  referrinc  it  to  the  master,  and  for  this  reason.      ^  agaitut 

°  '  81.ADFOBIK 

that  the  moment  an  order  is  made  by  a  Judge  for  that 
purpose,  if  the  defendant  wishes  to  be  present  at  the 
taxation,  he  himself  takes  out  a  rule  for  that  purpose. 
[Bayley  J.  There  are  two  different  things  to  be  done 
in  these  cases,  where  the  defendant  suffers  judgment 
^  go  l>7  default.  In  the  first  place,  the  plaintiff's 
attorney  gets  the  ilile,  or  Judge's  order  for  referring  it 
to  the  master.  He  then  serves  that  rule  or  order  upon 
the  defendant,  (a)  and  he  afterwards  gets  an  appoint- 
ment from  the  master  for  the  taxation  of  cgsts.  He 
then  serves  the  defendant  with  a  rule  to  be  present  at 
the  taxation,  (fi)  in  order  that  he  may  be  aware  at 
what  time  the  appointment  is  made.  Although  the 
defendant  has  notice  of  the  order  for  referring  it  to  the 
master,  yet  he  is  not  thereby  informed  at  what  period 
the  master  will  tax  the  costs,  and  consequently,  does 
not  know  at  what  time  he  is  to  be  present.  Therefore 
it  appefirs  to  me  that  the  defendant  should  be  served 
with  a  rule  to  be  present  at  the  taxation  of  costs.  I 
think  it  is  not  long  since  that  the  Court  held  that  you 
must  serve  the  rule  to  be  present  at  the  taxation,  but 
that  you  are   not  bound  to  serve  tlie  copy  of  the 


(a)  The  Bank  of  JBmgkmd  v,  jltkumy  tnte  466  ;  and  noCeB,  Ckttke  y. 
Wnody  Ftutdt  y.  BigneU,  ib. 

(6)  The  rale  of  Court  for  a  reference  to  the  master  la  as  foOowsw*- 
"  On  or  (next  after)  — —  B,  y.  />.  Upon  rea^ng' the  rule  made  in  this 
cause  on  ^—  next  after  ^—  in  this  Term,  the  alBdayit  of  E,  F,  and 
no  cause  being  shewn  to  the  contrary,  it  b  ordered  that  it  be  referred  to 
the  master  to  see  what  is  due  for  principal  and  interest  on  the  Mil  of  ex- 
change (or  promissory  note,  ftc.)  on  which  this  action  is  brought,  and 
also  to  tax  the  plaintiff  lus  costs,  and  that  the  said  plaintiff  be  at  liberty 
to  sign  final  judgment  thereon  without  executing  a  writ  of  enquiry  of  da- 
mages. Upon  the  motion  of  Mr.  — .  By  the  Court."  It  is  usual  on 
the  taxation  of  costs  to  giye  notice  to  the  opposite  attorney  of  the  time 
(when  the  costs  are  intended  to  be  taxed,  and  in  order  to  enforce  it  there 
must  be  a  nde  bar  ruk  to  be  present  at  taxing  costs.    Tidd^  6th  ed.  1025. 


Sladfobd, 
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18 19.  masta^s  appointment  for  the  taxation,  (a)  ]  If  this 
Dawsov  ^ere  80,  It  must  be  admitted  that  the  plaintiff  was  ir- 
regular in  not  serving  the  role  for  the  taxation  of  costs ; 
bnt  then  it  is  quite  clear  that  the  defendant  never 
meant  to  interfere  about  the  matter,  for  he  never  took 
out  any  rule  to  be  present  at  the  taxation  of  costs, 
but  on  the  contrary,  when  taken  into  custody,  he 
made  the  proposition  already  referred  to,  to  which  the 
plaintiff  acceded  ;  and  therefore  it  was  submitted  that 
he  was  now  too  late  in  this  application. 

Gurney,  in  support  of  the  rule,  insisted  that  the 
plaintiff  was  clearly  irregular,  but  admitted  that  the 
defendant  ought  to  be  restrained  from  bringing  any 
action  for  false  imprisonment.  The  fact  was,  that  the 
plaintiff  had  obtained  a  Judge's  order  for  referring  it  to 
the  master  at  12  o'clock,  and  before  one  taxed  his  costs; 
at  6  o'clock  the  defendant  was  taken  in  execution,  and 
at  ten  o'clock  at  night  the  rule  to  be  present  at  the 
taxation  was  served. 

Abbott  C.  J.  I  am  very  unwilling  to  consider  that 
an  act  done  by  a  prisoner  in  order  to  obtain  his  liberty, 
is  a  waver  of  his  right  afterwards  to  contest  the  legality 
of  his  imprisonment.  I  therefore  think,  that  what  is 
said  by  the  plaintiff's  counsel  is  sufficient  ground  for 
making  this  rule  absolute,  but  upon  the  condition  that 
the  defendant  shall  not  bring  any  action  against  the 
plaintiff  or  his  attorney. 

Rule  absolute  with  costs. 


(a)  See  ^non.  HiL  T.  1816,  /V6.  3,  dted  in  note  to  Bank  of  Englami 
V,  Atkintf  ante  466,  where  it  was  held  that  no  noHet  was  neoeSHury  of 
the  oomfmimg  principal  and  interest 
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1819, 

Jambs  against  Raggett.  m^, 

June  ^gL 

^^HITTY  on  a  fonner  day  obtained  a  rule  calling  on  An  action  be- 

the  plaintiff  to  shew  cause  *'  why  it  should  not  be  ^^l^m^o/^ 
referred  to  the  master,  to  tax  the  plaintiff  his  costs  of  °^^^^^  ®^ 
this  cause,  up  to  and  including  the  eighth  day  of  May^  costs)  defendant 
and  why  he  should  not  tax  the  defendant's  costs  subse-  wMch  offer  waa 
quent  to  that  day,  and  why  when  such  costs  were  taxed  J^J^g*"** 
the  plaintiff's  costs  should  not  be  deducted  from  the  was  paid  into 
amount  of  the  defendant's  costs,  and  why  the  plaintiff  plaintiff  took  it 
should  not  pay  the  defendant  his  balance  of  sudi  costs,  ^>  he^^d 
and  the  costs  of  this  application  to  be  also  taxed  by   iM>t  support  the 
the  master,  and  why  in  the  mean  time  all  proceedings  his  demand, 
should  not  be  stayed."  jLS^^ie 

for  the  defend- 
^  ant  to  set  off 

The  plaintiff  brought  an  action   against  the  de-  his  costs  in- 
fendant  for  two  distinct  demands,  one  for  a  sum  of  ^^  ^      ^^^ 

'  smaller  sum  and 

(a)  In  the  case  of  Burmuter  t.  Hilchy  13  East.  551.  the  Court  refused  a    ^^\  f^J?^ 

,  the  plaintiff^s 

rule  to  permit  the  defendant  to  pay  mto  court  the  debt  and  costs  up  to  a  cer-    ^^^      ^  ^j^ 

tain  day  after  the  action  brought  (thereby  excluding  the  costs  of  the  de-  time,  (a) 
claratkm  deUrered]  npon  the  ground  of  an  offer  to  pay  the  debt  and  costs 
up  to  that  period,  withovt  having  made  a  tender  before  action  brought,  or  ob- 
taining the  common  rule  for  staying  proceedings  on  payment  of  the  debt  and 
coats  up  to  the  time  of  the  application.  And  Le  BUmci,  observed,  that  "  such 
a  practice  would  introduce  great  nnoertainty  and  Tezataon  to  the  plaintiff^ 
After  an  action  brought,  a  sum  might  be  tendered  to  the  plaintiff's  agent 
in  town,  who  would  not  perhaps  be  apprised  of  the  exact  state  of  Mb 
cBenf  8  demand  in  the  country,  and  then  he  must  either  stay  his  proceed- 
ings till  he  could  be  satisfied  of  it,  which  in  many  cases  might  answer  the 
defendant's  purpose  of  delay,  or  he  must  proceed  at  the  peril  of  loong  his 
subsequent  costs  by  an  application  of  this  kind ;  and  therefore  without  a 
strong  case  made  out  to  shew  an  intentional  vexation  and  view  to  enhance 
expence  on  the  part  of  the  plaintiff,  there  seems  to  be  no  ground  for  anap- 
plication  of  this  kind."  However  in  C.  P.  where  the  conduct  of  the  plain- 
tiff appears  to  have  been  vexatious,  and  the  defendant  has  been  prevented 
from  making  a  legal  tender,  and  after  action  brought,  and  before  declaration, 
offiers  to  pay  the  debt  and  costs,  and  the  plaintiff  refuses  to  receive  it,  the 
Court  will  permit  the  defendant  to  pay  the  debt  into  Court,  with  costs  of 
the  action  up  to  the  time  of  the  tender.  Zearin  v.  CwotU^  2  Tauni,  203 ; 
B4tbtrUy,  Lmmberi^  <6.283;  Gibhomy.Cvpemany  1  A/«rM.  392;  5  TtmM, 
840  ;  SawMdge  v.  CtmweU^  4  Tauni,  255  ;  Lagt  v.  BetUon^  2  Mmrah.  478  ; 
See  the  cases  and  observations.  Tidd^  6th  ed.  655. 
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1819*  3/.  i7i.  6J,  the  balance  upon  a  cash  banking  account^ 
'James        ^^^  ^^  Other  for  a  sum  of  50/.  claimed  for  intoest  on 

against  monev  left  in  the  hands  of  the  defendants  as  country 
bankers.  The  defendant's  attorney  had  taken  out  a 
summons  before  a  judge  to  stay  the  proceedings  on 
paying  the  debt  and  costs,  having  previously  called 
upon  the  plaintiff's  attorney  to  know  what  the  sum  was, 
and  having  ascertained  from  the  clerk,  who  looked  into 
his  precept  book,  that  the  only  claim  was  3/.  17<«  6d. 
The  plaintiff's  attorney  however  refused  his  consent  to 
stay  the  proceedings  upon  payment  of  this  demand. 
Another  summons  was  afterwards  taken  out  for  the 
same  purpose,  but  with  similar  success,  and  the  plain-t 
tiff^s  attorney  proceeded  in  the  action  and  delivered  a 
declaration  for  the  whole  sum.  The  defendant's  attor- 
ney then  paid  the  smaller  demand  into  court,  and  the 
plaintiff's  attorney  having  afterwards  discovered  that 
he  had  not  sufficient  legal  evidence  to  sustain  the  de* 
mand  of  50/.  for  interest,  made  an  offer  to  the  defendant 
to  take  the  3/.  Ms.  6d,  out  of  court  and  stay  the  pro- 
ceedings upon  payment  of  all  the  costs  in  the  action. 
This  was  reftised  by  the  defendant's  attorney,  and  under 
these  circumstances  the  rule  was  prayed  in  the  terms 
above  mentioned;^  and  the  cases  in  1  Burr.  578,  and 
lidd^s  Prac.  6th  ed.  655,  were  cited^ 

Comyn  now  shewed  cause,  and  said  he  believed 
that  this  application  was  without  precedent.  He  sub- 
mitted that  it  was  competent  for  a  plaintiff,  under  cir- 
cumstances like  the  present,  to  abandon  a  part  of  his 
demand  without  forfeiting  the  costs  to  which  he  would 
be  entitled  in  the  action  for  the  remainder  of  the  de- 
mand. He  was  not  bound  to  go  on  with  the  action  at 
the  risk  of  being  obliged  to  pay  the  defendant's  costs, 
the  latter  having  thought  proper  to  pay  the  smaller 
demand  into  Court.  The  effect  of  the  present  rule, 
if  it  was  made  absolute,  would  be  to  make  the  plain- 
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tiff  pay  more  costs  than  he  would  be  obliged  to  pay 
even  if  he  were  nonsuited. 

Chittt/y  in  support  of  the  rule,  was  stopped  by  the 
Court. 


1819- 

Jakes 

agmmt 
Raggett. 


Per  Curiam.  This  seems  a  very  reasonable  ap- 
plication. The  plaintiff  had  the  offer  of  3/.  17#.  6rf. 
and  all  the  costs  up  to  a  certain  period  of  time.  A 
summons  is  taken  out  for  that  purpose^  but  the  plain- 
tiff insists  upon  having  the  whole  of  his  demand, 
53/.  Us.  6d.;  this  is  refused:  and  then  he  goes  on 
with  his  action,  further  expense  is  incurred,  and  after 
he  has  taken  the  smaller  sum  out  of  court,  he  disco- 
vers that  he  has  no  evidence  to  support  the  demand 
for  50L  Upon  which  he  desires  to  stay  the  proceed- 
ings, upon  the  defendant's  paying  the  costs.  We  think 
his  offer  comes  too  late,  and  that  it  is  but  reasonable 
the  defendant  should  be  at  liberty  to  set  off  the  costs 
he  has  incurred  since  the  refusal  of  his  offer  against 
those  of  the  plaintiff  up  to  the  8th  of  May,  when  the 
summons  was  taken  out. 

Kule  absolute. 


Wood  against  Silleto. 


WMTALFORD  on  a  former  day  obtained  a  rule 
calling  on  the  plaintiff  to  shew  cause  why  the 
defendant  should  not  be  at  liberty  to  pay  the  sum  of 
1006/.  into  Court,  the  amount  of  the  debt  in  this  case 
without  costs ;  and  why,  upon  such  payment,  all  fur- 
ther proceedings  should  not  be  stayed  and  satisfac- 
tion entered  on  the  Roll,  under  the  following  ckcum- 
stances  : — this  was  an  action  of  debt  upon  a  judgment 
for  the  sum  of  1006/.  which  was  composed  partly  of 
an  original  demand  bearing  inierest,  under  an  agree- 


Mondayy 
Juite  Iflt. 


The  4th  sect,  of 
Stat.  43  0, 3.  c. 
462_providiiig, 
**  That  in  ac- 
tions on  judg- 
ments recover- 
ed, the  plaintiff 
shall  not  be  en- 
titled to  OOStSy 

unless  W  the 
order  of  the 
Court  or  some 
Judge  thereof," 
does  not  entitie 
a  defendant  to 
stay  the  pro- 
cecxlingson 
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1 8 1 9.  ment  between  the  parties,  and  the  remainder,  of  money 

Wood  ^ue  Upon  simple  contract.   The  defendant  was  willing 

8ILLBTO.  ^^  P*^y  *^^  *""^  ^^^^  mentioned,  but  the  plaintiff  re- 

EC^thou?**  ^^^  ^  accept  it  without  interest,  upon  that  part  of 

co«t8,  where  the  demand  in  respect  of  which  interest  was  payable, 

babiegroimdfor  ^^  question  was,  whether,  under  these  circumstances, 

2l^P^|^"  the  defendant  was  at  liberty  to  pay  the  money  into 

interest  on  part  court,  without  cosU,  under  the  43  Geo.  3.  c.  46.  «.  4. 

of  the  debt. 

♦ 

Denman  now  appeared  to  shew  cause,  and,  upon 
stating  the  facts  of  the  case,  was  stopped  by  the 
Court. 

Walford,  in  support  of  his  rule,  contended,  first,  that 
accordmg  to  the  construction  of  the  4th  section  of  43  G. 
3.  the  defendant  was  at  liberty  to  pay  the  money  into 
Court  without  costs;  and  secondly,  that  the  plaintiff  was 
not  entitled  to  any  interest  whatever  upon  the  judg- 
ment ;  submitting,  that  as  he  was  not  entitled  to  inte- 
rest upon  the  whole,  he  could  not  recover  it  for  a  part 
of  the  debt.    With  respect  to  the  first  point,  it  was 
enacted  by  the  statute,  "That  in  all  actions  which 
shall  be  brought  upon  any  judgment  recovered,  or 
which  shall  be  recovered  in  any  Court  in  England  or 
Irdandy  the  plaintiff  or  pldntiffs  in  such  action  on  the 
judgment  shall  not  recover  or  be  entitled  to  any  costs 
of  suit,  unless  the  Court  in  which  such  action  on  the 
judgment  shall  he  brought,  or  some  Judge  of  the  same 
Court  shall  otherwise  order."     Under  the  authority  of 
this  section,  the  defendant  was  at  liberty  to  pay  the 
money  without  costs,   provided  there  were  circum- 
stances in  the  case  to  induce  the  Court  to  make  such 
an  order.    Here  the  circiunstances  were  such  as  to  en- 
title the  defendant  to  this  benefit.    On  the  second 
point  he  referred  to  the  case  of  Lee  v.  lAngard,  (a) 
and  to  Blackmare  v.  Nemyng.  (b) 

W  1  -»«*•  401.  (6)  7  r.  R,  446. 
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Per  Curiam,  With  respect  to  the  first  ground  of  i819- 
this  application,  there  appears  to  be  no  authority.  ^ood 
The  4th  section  of  the  43  G.  S,  c.  46.  is  not  compul-        agaimt 

SiLIaETO* 

sory  on  the  Court,  the  words  being,  "  Unless  the  Court 
shall  otherwise  order."  The  circumstances  at  present 
disclosed  afford  no  ground  for  making  such  an  order. 
With  respect  to  the  second  point,  it  is  said,  that  be- 
cause the  plaintiff  is  not  entitled  to  interest  on  the 
whole  of  the  debt,  he  is  not  entitled  to  interest  on 
part.  There  is  no  rule  of  law  that  we  are  aware  of  to 
support  this  proposition*  In  the  case  of  Jace  v.  Lin- 
gard,  which  has  been  cited,  it  does  not  appear  that 
the  plaintiff  was  entitled  to  go  for  interest ;  but  here 
there  is  an  express  agreement  for  interest  on  part  of 
the  debt.  The  case  of  Blackmore  ▼.  Flemyng  is  no 
authority  upon  this  question.  Unless  there  is  some 
general  rule  established,  the  Court  cannot  see  how  it 
can  accede  to  this  mption,  because  if  it  were  so  to  do, 
it  would  exclude  the  consideration  of  the  question, 
whether  the  plaintiff  is  or  is  not  entitled  to  interest.. 
The  effect  of  making  this  rule  absolute  would  be  to 
preclude  all  discussion,  whereas  by  discharging  it,  we 
do  not  preclude  the  discussion,  if  there  is  any  reason- 
able ground  laid  before  the  Court  to  satisfy  them  that 
the  plaintiff  has  no  right  to  interest  on  part  of  the 
sum.  If  the  defendant  were  allowed  to  pay  this  money 
into  Court  without  costs,  that  would  not  relieve  him 
ultimately  from  the  payment  of  costs,  if  the  plaintiff 
should  recover  a  verdict.  The  defendant,  if  he  chooses, 
may  pay  the  money  into  Court,  upon  paying  the  costs 
of  this  application,  and  the  interest  due  on  part  of  the 
demand,  and  wait  the  event  of  the  cause ;  but  think- 
ing that  the  question  of  interest  is  premature,  we  are 
of  opinion  that  it  is  better  on  the  whole  to  discharge 
this  rule  without  costs,  directing  that  the  costs  of  this 
application  shall  be  costs  in  the  cause. 

Rule  discharged  accordingly. 
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1819. 


T\tetdeyf 


jtrnTm.       The  King  against  The  Sheriff  of  Chester. 

After  an  action   fllHIS  was  an   action  against  the  late  sheriff  of 

brouglit  against     Jl 

the  sheiiff  of  Chester y  for  neglecting  to  levy  under  a  writ  issuing 

icTy^  vaiMt%  ^^  the  CouTt  of  Great  Session  at  Chester. 

writ  issaed  out  of  the  Court  of  Great  Sesiiony  the  Court  refused  to  grant  a  rule  fiir  the 
sheriff  to  give  tiie  pUdntiff  inspection  of  the  writ  in  order  to  frame  the  dedamtiony  although 
the  writ  was  in  the  sheriff's  possession,  (a) 


(a)  See  ITd^Av. /I£c*crA;  66vetr.  BiVMSS  6  roKHf.  302;  BtffaiuDiT.  ^ 
Upi^  4  Tumi,  157 ;  Blakeyy.  Porter,  I  r«iitf.386  ;  WUktty.Sparr^w,  6  Tamt. 
576.  TUsrnlewasreftisedoiitwogroands,  namely,  first,  that  the  plaintiff 
luhd  omitted  to  take  the  proper  measores  for  obtaining  the  writ^  by  rufing  the 
sheriff  to  retumit  inthe  Court  of  Great  Session  $  and  secondly,  that  it  would 
be  the  means  ofobHgingthesheriffto  furnish  evidence  againsthimael£  Sotiie 
Court  will  not  on  motion  of  the  defendant  compel  the  sheriff  to  give  a  spe- 
dfic  return  of  the  particulars  snd  proceeds  of  goods  sold  under  a  jSai 
faciag,  on  the  ground  that  his  officer  has  wasted  the  goods.    FTitteti  r. 
^jpormv,  2  Afor^A.  293.    But  in  ^^tObon  y.  JZfl^vr^,  2  Sfro.  1242.  where  die 
plaintiff  had  been  sued  in  the  Court  of  Consdence  in  LcmAm,  and  was  taken 
in  execution^  for  which  he  brought  an  action  of  trespass,  the  Court  gnnted 
a  rule  for  the  pluntiff  to  be  at  fiberty  to  inspect  the  book  of  the  proceed- 
ings, so  fSur  as  related  to  the  cause  against  himself,  on  the  gnraod  that 
every  man  had  a  right  to  look  into  the  proceedings  to  which  he  was  a 
party.    So  in  an  action  for  a  malicious  prosecution,  where  it  was  neces- 
sary in  order  to  support  the  action  that  the  plaintiff  should  be  pot  in  pos- 
session  of  the  contents  of  the  cyaminstions  before  the  justices,  and  of  the 
warrant  on  which  he  was  apprehended,  the  Court  granted  a  rule  that  they 
might  be  inspected  and  copies  taken,  and  the  originals  produced  on  the  tiisiL 
ITddk r. /ZwAord^,  JToTMy, 468--9 ;  the  Av T.  Anlf A,  1  5«na.l26;  hot 
see  1  CkUiy,  Cr.  L.  88,  9.     And  it  is  a  general  rule,  that  a  party  has  s 
right  to  inspect  and  take  copies  of  such  books,  &c.  as  are  of  a  public  nature, 
so  as  they  be  material  to  the  smt,  and  the  party  in  possession  be  not 
obligedtofumishevldence  against  himself  in  a  criminal  prosecution.  TUd, 
6th  ed.  625.    Although  the  books  of  a  corporation  are  public  books,  and 
may  be  inspected  by  a  member  of  the  corporation,  when  his  interests  sre 
at  stake,  yet  when  a  dbpute  takes  place  between  a  corporation  and  an  in- 
dividual who  is  no  member  of  it,  as  when  a  corporatigpi  sues  a  stnuiger 
for  tolls,  the  corporation  bdng  as  to  lum  the  same  as  a  private  person,  s 
court  of  justice  will  not  grant  an  inspection  of  the  books,  in  order  to  ensUe 
the  party  to  find  evidence  against  the  body  with  whom  he  is  contending, 
any  moreihan  they  would  to  inspect  private  titie  deeds,  if  the  dispute  ex- 
isted between  two  individuals.    The  Mayor,  &c  of  StmiAamploH  v.  Grmfn, 
8  T.  R.  590 ;  see  Rex  v.  HoUuter,  Hardw,  Rep.  245  ;  Aer  v.  Fraternity 
of  Hostmen  in  NewcasUe-^t^Mn-Tyne,  2  Stra.  1223 ;  and  see  Street  v.  Brewn, 
6   Taunt,  302 ;    BtUemm  v.   PAdiUps,  4   Taunt,  157 ;  BlaJkey  y.  Porter, 
1  Taunt,  386;  mUett  v.  Sparrow,  6  Taunt,  576. 
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Park  now  moved  for  a  rule,  calling  upon  the  de-  1819* 
fendant  to  shew  cause  why  he  should  not  pennit  the  the  King 
plaintiff  to  take  a  copy  of  the  writ  in  question,  for  the  thb^Sheripp 
purpose  of  enabling  him  to  frame  his  declaration,  upon  o^  Chbster^ 
an  affidavit,  stating  that  the  defendant  had  the  writ  The  Court  will 
now  in  his  possession*,  but  refused  to  allow  the  plain-  nuu  to  burgess- 
tiff  to  inspect,  or  take  a  copy  of  it.    Undoubtedly  the  ^cuhfciroo- 
direct  course  to  obtain  possession  of  the  Writ  would  f *^»<^'*  books, 

11-1^1.1^  -  but  *emA.  that 

be,  to  rule  the  defendant  m  the  Court  of  Great  Session  there  is  no  ^. 
to  return  it ;  but  inasmuch  as  such  an  application  could  every  peno'n  to 
only  be  made  at  the  next  Session,  it  would  be  too  late  5^^  ^^ 
for  the  purpose  for  which  Uie  plaintiff  desired  to  in-  Quarter  Ses- 
spect  the  writ,  namely,  \p  prepare  his  declaration  and 
serve  it  upon  the  defendant.    He  submitted,  however, 
that  this  Court  had  authority  to  grant  the  present  ap<* 
plication,  upon  the  general  principle  acted  upon  by 

(a)  The  general  right  which  has  been  supposed  to  exist  with  respect  to 
the  inspection  of  the  books  of  Quarter  Sessions,  seems  to  depend  upon  an 
authority  in  ff^ilsmt's  Rep.  1  voL  297,  Herbert  v.  Jshbumer,  K.  B.  which 
la  thus  reported : — "  Rule  to  shew  cause  why  the  defendant  should  not  hare 
liberty  to  inspect  the  books  of  the  Seuione  •/  the  corporation  of  Kendale, 
It  was  objected  that  the  party  b  not  entitled  to  see  the  books  unlesa  he  can 
shew  to  the  Court  by  affidavit  that  they  contain  matters  relating  to  the 
thing  in  cpiestion,  which  is,  whether  the  pttrk  lands  be  within  the  town  or 
corporation  of  Kendale,  Sed  per  Curiam^  there  are  pnbUc  books  which 
every  body  has  a  right  to  see ;  and  the  rule  was  miade  absolute  without 
hearing  the  other  side."  See  also  the  King  t.  Berking,  which  is  said  to 
have  been  thus  cited  arguendo  in  the  case  of  the  King  v,  Pumetly  1  Witt, 
240.  This  WHS  an  indictment  for  following  a  trade,  not  having  served 
seven  years  as  an  apprentioe,  which  was  removed  here  by  certiorari^  and  a 
rule  was  made  to  inspect  the  books  and  records  of  the  court  or  corpora- 
tion where  the  indictment  was  found.  And  it  was  observed  in  argument 
at  the  bar,  that  this  was  nothing  more  than  what  the  party  had  a  right  to, 
as  well  as  every  subject  in  the  kingdom  has  a  right  to  see  any  public  re- 
cord, as  an  indictment  is.  But  in  1  Bla,  Rep.  39.  it  is  mentioned  that  the 
case  of  Rex  v.  Bwrkins,  7  Geo,  1.  was  an  indictment  at  a  borough  sessions 
removed  into  K.  B.  by  certionai.  The  Court  said,  the  de/endant  might 
have  a  rule  on  the  clerk  <^  the  peace  to  have  a  copy  of  the  names  on  the 
back  of  the  indictment.  These  authorities  therefore  do  not  seem  sufli* 
dently  strong  to  estabUsh  the  general  right  contended  for.  In  Peaktfe  Er. 
4tii  ed.  98.  It  is  laid  down  that  proceedings  of  courts  of  Justice  nayy  it 
should  seem,  be  inspected  by  every  person  who  is  interested  in  them, 
Herbert  v.  Aihbumer,  1  Wile.  297  ;  0'ilsim  v.  Rogere,  2  Slro,  1242  ;  Ed-^ 
tvardo  v.  Veee^i  HardwJKtp.  128 ;  Tidd,  Hth  ed.  62.5,  6. 
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]  8  ]  9*  the  Court,  in  calling  upon  third  parties  to  aUow  suitors 
l^HE  KiKo  of  the  Court  to  inspect  documents  and  papen,  in 
TuESHEJiin*  ^^^^^  ^^7  ^^^  ^^  interest;  as  for  instance)  in  cases 
OP  Chkster.  where  a  party  is  the  depositary  of  deeds  or  instruments, 
in  which  different  persons  are  interested,  and  for  whom 
he  is  the  agent.  It  was  tnie>  that  the  writ  in  question 
was,  strictly  speakings  part  of  the  process  of  the 
Court  of  Great  Session ;  but  still,  being  a  document 
in  the  hands  of  the  sh^ff,  he  might  be  called  upon  to 
allow  the  plaintiff  to  have  copy  of  it,  upon  the  princi* 
pie  referred  to,  to  which  this  application  was  anal- 
ogous. [Abbott  C.  J*  The  ordinary  case,  where 
the  Court  allows  a  party  to  inspect  documents  in  the 
hands  of  a  third  person,  is  that  in  which  the  party 
called  upon  is  the  trustee  for  the  applicant.  Those 
cases  are,  not  where  the  documents  came  originally 
into  the  trustee's  hands  for  his  own  benefit,  but  for  the 
benefit  and  advantage  of  the  party  desiring  to  see 
them.]  That  would  be  the  case  of  the  writ  in  ques- 
tion; because  although  the  sheriff  has  an  interest  in 
the  possession  of  the  writ,  still  the  plaintiff  has  such 
an  interest  in  it  as  will  entitle  him  to  an  inspection  of 
it.  [Abbott,  C.  J.  The  writ  is  the  process  of  the 
Court,  which  the  sheriff  is  to  execute.  Holrotd  J. 
The  regular  course  of  proceeding  would  be  to  rule  the 
sheriff  in  the  Court  of  Great  Session  to  return  the  writ. 
But  it  is  said,  that  the  time  for  declaring  would  have 
elapsed  before  such  an  application  could  be  made,  and 
consequently  that  the  party  would  hav^  no  remedy  in 
that  way.  The  Court  of  Great  Session  in  Wales  have 
certainly  a  power  over  their  own  process,  so  as  to  call 
it  in,  and  I  do  not  know  of  any  other  mode  of  coming 
at  the  process  but  by  an  application  to  that  Court; 
and  it  seems  to  me  that  the  application  should  be 
made  there.]  The  Court  of  Great  Session  has  no 
power  to  call  upon  a  sheriff  to  return  a  writ  after  the  I 

expiration  of  six  months.    This  application  is  anal- 
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ogous  to  the  ordinary  power  which  the  Court  has  of 
enabling  a  party  to  inspect  the  books  of  Quarter  Ses- 
sions, for  which  there  is  an  authority  in  IfihotCs  Re- 
ports, (a)  [Abbott  C.  J.  We  grant  mandamuses  to 
inspect  corporation  books,  as  a  matter  of  right,  to  bur- 
gesses who  have  an  interest  in  the  corporation ;  but  I 
know  of  no  right  that  this  Court  has  to  authorize  a 
person  to  inspect  the  books  of  Quarter  Sessions.] 
The  books  of  Quarter  Sessions  are  public  property, 
and  every  one  has  a  legal  right  to  inspect  them.  [Ab- 
bott C.  J.  That  is  a  proposition  to  which  I  can  by 
no  means  accede ;  it  is  too  general.  I  am  not  aware 
that  every  man  has  a  right  to  inspect  the  books  of  all 
the  Quarter  Sessions  in  England,  find  say  to  the  clerks 
of  the  peace,  '^  let  me  see  your  books.'']  Such  he  had 
always  understood  to  be  the  practice. 
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Abbott  C.  J.  This  is  an  application  to  which  it 
appears  to  me  this  Court  has  no  power  to  give  eifect. 
It  is  said  that  the  application  to  the  Court  of  Great 
Session  would  be  of  no  avail,  because  it  would  be  too 
late  for  the  purpose  of  this  action.  The  plaintiff,  in 
effect,  calls  upon  us  to  compel  the  defendant  to  find 
evidence  against  himself.  That  would  be  contrary  to 
every  principle  of  justice,  and  therefore  the  motion 
cannot  be  complied  with. 

Bayley  J.  The  only  mode  of  relief  is  to  apply 
to  the  Court  of  Great  Session  for  a  rule,  calling  upon 
the  sheriff  to  return  the  writ.  If  this  will  not  answer 
the  purpose  we  cannot  call  upon  him  to  furnish  evi- 
dence against  himself. 


HoLROYD  J.  The  plaintiff  has  been  guilty  of  a 
default  in  not  calling  upon  the  sheriff  before  the  proper 
tribunal  to  return  the  writ,  and  finding  that  he  has  not 

(a)  ^t» Herbert  y,  Althlmmery  I  mi9.,297, 
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18 19-  evidence  to  support  the  charge  against  the  sheriff  for 

The  Riyo  neglect  of  duty,  he  now  applies  to  this  Conrt  to  make 

The^mitp  ^^^  sheriff  find  evidence  against  himself.    This  is  con- 

OF  Chbstk*.  trary  to  all  rule. 


Best  J.  concuned 


Rule  refused. 


June  16/A. 


Lord  Charles  Spencer  Churchill  against  Hunt. 


Whereadeda.  A  CTION  on  the  case  for  a  libel.  The  declaration 
that  before  the  stated  in  the  first  count,  that  before  the  publishing 

^^'^I't^-   of  tl^e  libels  by  the  defendant  of  and  concerning  the 

riage  driyen  by  plaintiff  had  run  against  another  without  plaintiff's  negligence  or  dcftiult,  and 
a  person  had  been  thrown  out  and  killed,  and  that  defendant  pubUshed  the  Bbel  of  and  oon- 
ceming  the  said  accident.  Held  that  although  it  was  proved  that  the  aoddent  did  happen 
through  tho'uegligence  of  plaintiff,  yet  there  was  no  variance,  the  accident  and  the  cause  of 
it  being  (fiyisiUe.  (a)  An  action  lies  for  a  libel,  stating  that  slthough  pUdntiff  was  aware  of. 
the  death  of  a  person  occauoned  bv  his  Improper  driving  a  carriage  agunst  diat  in  which 
the  person  was  driving,  he  attended  a  public  ball  in  the  evening  of  Uie  same  day.  {b) 

(a)  So  in  Figgint  v.  CogtweU,  3  3f.  &  S.  369.  where  the  declaration 
stated  that  the  ]daintiff  at  the  time  of  speakingthe  words  was  of  two  trades, 
and  that  the  defendant  intending  to  injure  him  in  his  several  trades  ss 
aforesaid,  and  to  prevent  persons  from  employing  him  in  the  way  of  ]us 
said  several  trades,  in  a  certain  discourse  which  he  had  of  and  concern- 
ing the  plaintiff  in  one  of  his  trades,  spoke  the  words ;  it  waa  held,  tint 
though  the  plaintiff  failed  to  prove  that  he  was  of  both  trades,  he  might 
nevertheless  recover,  upon  proof  that  he  was  of  that  trade  concerning 
which  the  defendant  was  charged  to  have  spoken  the  worda.  See  also, 
JfaJl  V.  Smith,  I  3/.  &  5.  287.  In  an  action  agunst  the  proprietor  of  the 
Oracle  newspaper,  for  a  libel  on  the  True  Briton,  where  the  dedantion 
averred  tliat  the  plaintiff  was  the  proprietor,  editor,  and  publisher  of  the 
True  Briton,  and  the  plaintiff  proved  that  he  was  proprietor  and  publisher 
but  failed  in  proving  tha  the  was  editor.  Lord  Kenyan  nonsuited  the  plaintiff, 
and  on  motion  by  Wood  for  a  new  trial,  his  Lordship,  and  AahUim,  and  -Grate 
Js.  were  of  their  opinion,  that  the  whole  allegation  ought  to  have  been  proved; 
but  Lawrence  J.  intimating  some  doubt^  a  rule  was  granted,  but  afterwards 
hstetproceseue  was  entered  by  consent.  Herioty.  Styart,  1  Eep,R.  437,8.  An 
introductory  averment  in  an  information  for  a  libel,  that  outrages  had  been 
committed  in  and  in  the  neighbourhood  of  Nottingham,  is  divisable,  so  that 
it  need  not  be  proved  that  they  were  committed  in  both  places.  The  Kmg 
V.  Sutton,  4  M.  8l  S,  532.  An  allegation,  in  an  action  against  the  sheriff 
for  falsely  returning  nulla  bona  to  ti  fori  facias  against  two  defendants,  that 
both  the  defendants  had  seizable  effects,  is  satisfied  by  proving  that  then 
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said  plaintifF  heveinafter  set  forth,  to  wit,  on,  8ic.  a 
certain  cairiage,  in  which  one  Eliz.  Shewin  was  riding, 
passing,  and  travelling  on  a  certain  public  high- 
way, called  the  King^s  Roadf  in  the  parish  of  St. 
Luke^Sf  Chelsea ;  and  the  plaintiff  was  also  then  and 
there,  to  wit,  on  the  same  day  and  on  the  same  road, 
driving  a  certain  other  carriage,  to  wit,  a  carriage 
called  a  Dennett,  and  thereupon  it  then  and  there  hap- 
pened,  without  any  negligencej  default,  or  furious  driving 
on  the  part  of  the  said  plaintiff,  that  the  said  two  car- 
riages came  in  contact  together  and  accidentally  ran 
against  each  other,  by  means  whereof  the  carriage  in 
which  the  said  E.  S,  was  then  and  there  riding,  was 
unavoidably  and  accidentally  overturned,  and  the  said 
E.  S.  was  then  and  there  cast  and  thrown  out  of  the 
said  carriage  upon  the  ground,  and  then  and  there  was  so 
grievously  bruised,  cut,  and  injured,  that  she  then  and 
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was  property  of  one  of  the  defendants.  Janet  y,  Ctayion,  AM.SlS,  649. 
In  Rex  Y.  Shaw,  2  Bia.  Rep.  789.  the  judges  inclined  to  think,  that  a 
prisoner  might  be  eonvicted  on  a  count  in  an  indktment  charging  him  m 
sorter  and  charger  of  letters  in  the  post  office,  by  a  finding  that  he  was  a 
sorter  only.  If  one  count  of  a  declaration  contain  several  actionable  words^ 
the  pUuntiff  wiN  be  entitled  to  a  verdict,  on  proof  of  some  of  them.  Com' 
fagtum  and  wife  y.  Martin,  2  Bta,  Rep.  790.  On  a  charge  of  petit-trea- 
son, if  the  killing  with  malice  is  proved,  but  no  drcumstances  of  aggrava- 
tion are  proved  to  make  the  offence  treasonable,  the  prisoner  may  be 
found  guilty  of  the  murder.  Case  of  ^le^on  and  another,  Fatter,  104.  Soon 
an  indictment  for  burglary  and  stealing  goods,  if  it  appear  that  no  burg- 
lary was  committed,  as  where  the  breaking  and  entering  were  not  in  the 
night ;  or  on  a  charge  of  robbery,  where  the  property  was  not  taken  from 
the  person  by  violence,  or  by  putting  him  in  fear,  the  prisoner  may  be 
found  guilty  only  of  the  simple  larceny,  2  Emt,  P.  C.  513;  PkiL  Ev.  164. 
On  the  trial  of  an  in^tment  for  murder,  the  jury  may  find  the  prisoner 
guilty  of  manslaughter  only ;  for  the  principal  matter  is  the  killing,  and 
the  malice  is  only  a  circumstance  in  aggravation,  Co,  Ldt,  281  h,  282  e,  \ 
and  cases  in  margin,  PhU,  Ev.  164.  It  is,  in  short,  a  general  rule  in  the  en- 
minal  law,  that  it  is  sufficient  to  prove  so  much  of  the  indictment  as  shows 
the  defendant  to  have  been  guilty  of  a  substantive  crime  therein  stated, 
though  not  to  the  full  extent  charged  against  him.  Res  v.  Hunt,  2  Campb, 
583 ;  CkUty,  Crim.  L.  1  vol.  558.  There  seems  therefore  to  be  a  great 
uniformity  in  the  cases  respecting  partible  allegations. 

(6)  Written  slander  is  in  general  actionable,  when  it  imputes  defects 
in  moral  virtue.  HtJey  v.  hord  Kerry,  4  Taunt,  355 ;  3  Cam/'b.  214 ;  2  East, 
430,  1;  IPWcvRep^ll. 


482 


CASES  IN  TRINITY  TERM 


1819. 

LOSD 

Charles 
Spencer 

i  H17RCRII,t 
ogmntt 
Hunt. 


there  died  of  the  said  cuts,  bruises^  and  injuries,  to  wit, 
OD,  &c.  aforesaid,  at  the  parish  aforesaid ;  yet  the  said 
defendant,  well  knowing  the  premises,  bui  contriving 
to  iojure  plaintiff  in  his  fair  name  and  repatati<xi,  and 
to  briog  him  into  public  scandal,  &c.  with  his  neigh- 
bours and  other  subjects  of  the  realm,  and  to  cause  it 
to  be  belieyed  that  the  said  accident  and  that  the  death 
of  the  said  E.  S.  was  occasioned  by  the  carelessness, 
negligence*  and  furious  driving  of  the  said  plaintiff; 
and  also  to  cause  it  to  be  believed  that  it  was  proved 
in  evidence  before  the  coroner's  inquest  which  sat  on 
the  body  of  the  said  £.  S,  that  her  death  was  occa- 
sioned by  the  misconduct  of  the  said  plaintiff;  and 
further  intending  to  vex,  harass,  and  oppress  the  plain- 
tiff, heretofore,  towit,  on  the  Slst  of  May  1818,  at  the 
parish  of  St.  Maty  le  Strand,  in  the  city  of  Westminster^ 
in  the  county  of  Middlesex  aforesaid,  falsely,  wickedly, 
and  maliciously  did  compose  and  publish,  and  cause 
and  procure  to  be  published  of  and  concerning  the  said 
plaintiff,  and  of  and  concerning  the  said  accident^  and 
of  and  concerning  the  evidence  given  before  the  coro- 
ner's inquest  which  sat  on  the  body  of  the  said  E.  S, 
a  certain  false  scandalous,  malicious,  and  defamatory 
libel,  containing  amongst  other  things  the  false, 
scandalous,  malicious,  defamatory,  and  libellous  mat- 
ter following,  of  and  concerning  the  said  plaintiff,  and 
of  and  concerning  the  said  accident,  and  of  and  con- 
cerning the  said  evidence,  that  is  to  say — **  Furious 
driving.— A  reader  of  the  Examine  trusts  that  the 
editor  of  that  paper  will  not  fail  to  notice  in  his  next 
publication  the  very  melancholy  accident  which  oc- 
curred in  the  Kifig's  Road,  on  Wednesday  in  the  last 
week,  occasioned  by  the  furious  and  careless  driving 
of  a  certain  young  nobleman,  Lord  Charles  S.  Churchill, 
&c."  [The  first  count  proceeded  in  this  manner  to  set 
out  the  libel,  which  charged  that  the  accident  had 
been  occasioned  by  the  furious  and  careless  driving  of 
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the  plaintiiFy  and  that  the  evidence  before  the  coroner 
proved  that  it  was  so  occasioned.]  Second  count  : 
And  the  said  plaintiff  further  saith,  that  the  said  de- 
fendant further  intending  and  devising  as  aforesaid 
heretofore,  to  wit,  on,  8cc.  (a)  falsely  did  publish  a  cer* 
tain  other  false,  scandalous,  and  malicious  libel  of  and 
concerning  the  said  plaintiff,  and  ofatid  concerning  the 
$aid  accident f  containing  amongst  other  things  the  li* 
bellous  matter  following  of  and  concerning  the  said 
plaintiff,  and  of  and  concerning  the  said  accident ^  that  is 
to  say,  [The  libel  set  out  in  this  count,  charged  that 
the  accident  was  owing  to  the  plaintiff's  hard  driving ; 
and  also  the  following  words :  *^  We  are  informed,  but 
can  hardly  believe  the  relation,  that  though  this  young 
nobleman  was  fully  aware  of  the  shocking  death  of  the 
lady,  he  on  the  very  evening  of  the  catastrophe  at- 
tended a  public  ball/']  Another  count  charged  that  the 
defendant  had  published  a  libel  of  and  concerning 
the  said  plaintiff,  and  of  and  concerning  the  said 
accident^  containing  amongst  other  things  certain 
other  libellous  matters  of  and  concerning  the  said 
plaintiff,  that  is  to  say,  8cc.  8cc.  {b)  The  defendant 
pleaded  the  general  issue  to  the  whole  declaration :  and 
a  justification  to  the  whole  of  th^  libel  set  out  in  the 
first  count,  and  to  such  parts  of  the  libels  set  forth  in 
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(a)  Fame  omitted  by  mistake  in  this  count. 

{b)  The  libel  let  out  in  the  third  count  was  in  part  as  follows :  "  Lord 
C.  has  thought  proper  to  commence  actions  against  the  newspapers,  for 
haying  in  (hefar  aoooimt  attributed  the  accident  to  his  hard  driving.  This  is 
dieir  offence,  and  this  is  his  mode  qf  clearing  himself.  His  renowned  ances- 
tor (meaning  John  Duke  of  Marlborough),  as  our  readers  well  know,  took  a 
Afferent  method  to  distinguish  himself:  he  did  indeed  commence  many 
actions,  but  then  they  were  public  and  glorious  ones,  which  we  venture  to 
predict  will  not  be  this  gentleman's  fate.  Our  King's  Bench  hero  (mean- 
ing plaintiff)  differs  from  the  conqueror  in  this,  that  he  docs  not  like  to 
come  to  dose  quarteni,'for  someof  the  processes  served  cannot  be  noticed 
for  these  five  months,  &c.  The  whole  business,  as  it  strikes  us,  is  of  a 
very  disgusting  description,  and  one  which  we  cannot  but  believe,  when 
his  Lordship  arrives  at  years  of  discretion,  he  will  look  back  upon  with 
mortification  and  sorrow." 
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the  other  counts  as  accused  the  plaintiff  of  having  oc* 
casioned  the  accident  by  his  furious  and  caieless 
driving.  But  there  was  no  justification  as  to  the  other 
parts  of  the  libels,  which  charged  the  plaintiff  with 
having  '^  gone  to  a  public  ball  on  the  evening  of  the 
catastrophe,  although  he  was  fully  aware  of  the  shock- 
ing death  of  the  young  lady."  The  cause  was  tried 
before  Bayley  J.  at  the  sittings  in  IVeshnimtjar,  after 
last  Term,  when  a  verdict  was  found  for  the  plaintiff 
(damages,  50/.)  in  respect  of  that  part  of  the  defama- 
tory matter  to  which  the  general  issue  only  had  been 
pleaded  in  the  manner  above  described.  The  issue  on 
the  justification  was  found  for  the  defendant ;  so  that 
the  jury  found  that  it  was  not  true  as  stated  iu  the  de- 
claration, that  "  it  happened  without  any  negligence, 
default,  or  furious  driving  on  the  part  of  the  plaintiff, 
that  the  two  carriages  came  in  contact  together  and 
accidentally  ran  against  one  other.''  The  declaration 
however  stated  in  all  the  counts,  that  the  libels  therein 
mentioned  were  composed  and  published  '^  of  and 
concerning  the  said  accident ;"  and  on  the  trial  it  was 
contended  on  the  part  of  the  defendant,  that  as  the 
jury  found  that  such  an  acddent  had  not  happened, 
that  is,  that  it  had  not  happened  in  the  manner  stated 
in  the  prefatory  part  of  the  declaration,  a  verdict  ought 
to  be  entered  for  the  defendant  on  all  the  issues.  The 
learned  Judge  however  overruled  the  objection,  and 
directed  the  jviry  to  find  a  special  verdict,  in'order  that 
the  defendant's  counsel  might  afterwards  have  the 
benefit  of  the  objection  taken  at  the  trial.     And  now, 


JP.  C.  Williams  moved  accordingly  for  a  rule  to 
shew  cause  why  the  verdict  should  not  be  entered  for 
the  defendant  on  all  these  issues.     He  contended  that 

* 

the  legal  effect  of  the  finding  of  the  jury  for  the  defen- 
dant, on  the  first  court,  was  a  finding  for  the  defendant 
on  every  issue,  because  the  jury  found  that  no  such 
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accident  as  was  stated  in  the  declaration  ever  took 
place.  They  found  that  the  accident^  so  far  from 
happening  without  the  fault,  negligence,  and  furious 
driving  of  Lord  Churchill^  did  happen  and  result  from 
his  furious  driving.  It  was  obvious  that  the  averment, 
'^  That  the  accident  had  happened  without  the  faulty 
negligence,  and  furious  driving  of  the  plaintiff^"  was  a 
material  averment.  The  Court  would,  see  that  the 
libel  was  stated  to  have  been  published  "  of  and  con- 
cerning "  the  accident,  which  was  alleged  to  have  been 
occasioned  by  '^  furious  driving ;"  the  averment  to  the 
contrary  therefore  was  most  material,  both  with  respect 
to  the  nature  of  the  injury,  the  damages  to  which  the 
plaintiff  was  entitled,  and  the  description  of  the  libel 
itself.  The  defendant  was  charged  with  publishing  a 
libel,  which  libel  was  '^  of  and  concerning  the  plaintiff, 
and  of  and  concerning  an  accident  which  happened 
without  the  fault,  negligence,  and  furious  driving 
of  the  plaintiff;"  and  the  only  accident  given  in 
evidence  was  one  which  was  occasioned  by  the 
fault,  negligence,  and  furious  driving  of  the  plaintiff. 
[Bayley  J.  Then  there  was  a  justification  to  every 
count  ?  ]  Certainly^  as  to  the  "  furious  driving.  *' 
[Bayley  J.  The  question  for  the  opinion  of  the 
Court  is,  whether  the  introductory  part  of  the  decla- 
ration is  to  be  considered  as  an  entire  and  indivisible 
allegation.]  This  is  certainly  the  question;  but  it 
was  to  be  observed,  that  the  words  *'  of  and  concern- 
ing the  aforesaid  accident  ^'  were  repeated  in  the  body 
of  every  count,  alluding  to  the  allegation  in  the  first 
count.  He  contended  that  that  allegation  was  indivi- 
sible, and  was  in  fact  part  of  the  libel  itself.  [Bay- 
ley  J.  The  accident  here  is  the  coming  together  of 
the  two  carriages.  That  is  the  accident ;  and  if  that 
accident  was  occasioned  without  the  default,  negli- 
gence, and  furious  driving  of  the  plaintiff,  then  he  is 
free  from  sCU  imputation  and  blame.]    The  accident  all 
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along  referred  to  in  the  declaration  is  the  coming  to^ 
gether  of  the  two  carriages,  without  the  fault,  negH^ 
gence,  or  furious  driving  of  the  plaint^.  The  Court 
must  see  that  no  libel  was  written  of  such  accident, 
because  the  jury  found  that  no  such  accident  had  hap- 
pened ;  for  they  found  that  it  had  been  produced  fy 
the  negligence  and  furious  driving  of  the  plaintiff'.  The 
accident,  and  the  cause  from  which  it  proceeded,  were 
inseparable.  Lord  Mansfield,  in  jRer  v.  Home,  {a) 
held,  that  in  a  declaration  which  charged  certain  words 
to  have  been  written  '^  of  and  concerning  his  Majes- 
ty's govenmient  and  the  employment  of  his  troops," 
the  words  '^  of  and  concerning''  were  sufficient  intro- 
duction to  the  matter  contained  in  the  libel,  and  a  suf- 
ficient ayerment  that  it  was  writtoi  ^*  of  and  concern- 
ing the  King's  government  and  the  employment  of  his 
troops/'  This  case  was  subsequently  removed  by  a 
writ  of  error  to  the  House  of  Lords,  when  De  Grey  J. 
said,  It  is  put  upon  the  record  by  these  words,  ''  that 
the  defendant  wrote  and  published  such  a  libel  of  and 
coneeming  his  Miyesty's  government  and  the  employ- 
ment of  his  troops."  This  is  an  averment,  for  the 
fact  is,  that  **  he  wrote  and  published  the  libel ;"  and 
the  circumstance  connected  with  that  fact,  and  which 
therefore  makes  a  part  of  it,  is,  that  '^  he  wrote  and 


(a)  Caw^  (»72.  Lord  Mm^ieid  also  sayi  the  gist  of  erery  chazfe  of 
CTery  libel  coiuialB  in  the  penon  or  matter  of  and  concerning  whom  or 
which  the  words  are  arerred  to  be  said  or  written.  In  the  King  v.  Atitr' 
tom^  Paaek.  29  Gm.  2.  the  information  was  held  bad  becauM  it  was  not 
laid  in  the  information  that  the  libel  was  of  and  oonoeniing  the  Jnstioea  of 
Suffolk,  Where  the  words  are  averred  to  have  been  spoken  of  and  oonoem- 
ing  the  King's  government,  or  of  the  government  of  the  kingdom,  or  of  the 
government  of  the  navy  ;— as  to  any  thing  fortiier  of  which  they  are  also 
written,  or  any  particular  ciratuutancet  mentioned  in  the  libel,  through  the 
medium  of  which  it  calumniates  the  King's  government,  they  need  not  be 
particularly  noticed  in  the  introductory  part  of  the  information.  The  case 
of  the  King  ▼.  Home  would  have  been  more  in  point  if  the  iatrodoctory 
averment  had  been  that  the  words  were  spoken  of  the  lawful  employment 
of  the  King's  troops,  and  it  had  turned  out  that  the  employment  was  not 
lawAU. 
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published  the  paper  or  libel ''  of  and  concerning  his 
Majesty's  government  and  the  employment  of  his 
troops.  If  the  jury^  upon  the  defence  set  up^  had 
found  that  the  libel  was  not  published  relative  to  the 
King's  government  or  the  employment  of  his  troops, 
the  information  was  not  proved:  for  it  contains  an 
entire  proposition.  And  if  it  had  appeared,  that  the 
paper  related  to  a  voluntary  act  of  the  troops  only, 
and  not  to  an  employment  of  them  by  government, 
the  information  would  have  been  false,  because  the 
prosecutor  would  have  failed  in  the  proof  of  the  pro- 
position, that  it  was  written  ''  of  and  concerning  the 
King's  government  and  the  employment  of  his  troops.'' 
The  proposition  thus  laid  down  by  De  Grey  J.  was 
the  same  in  the  present  instance.  Every  count  incor- 
porated the  accident  with  the  cause;  and  the  jury 
having  found  for  the  defendant  on  the  first  count,  the 
finding  should  have  been  the  same  way  in  all  the  rest. 
It  was  clear,  from  the  doctrine  laid  down  in  the  case 
referred  to,  that  the  accident  and  the  cause  were  not 
divisible.  The  declaration  avenred,  that  the  accident 
happened  without  any  fault,  negligence,  or  furious 
driving  of  the  plaintiff,  and  the  averment  in  every 
count  was  the  same;  and  as  the  only  accident  which 
was  given  in  evidence  was  that  which  had  occurred  by 
the  fault,  negligence,  and  furious  driving  of  the  plain- 
tiff, the  jury  negatived  the  existence  of  an  accident 
of  a  different  character,  and  their  finding  was  in  effect 
a  finding  for  the  defendant  on  the  whole  of  the  counts. 
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Abbott  C.  J.  It  appears  to  me  that  the  word  ''  ac- 
cident "  applies  to  the  collision  of  the  carriages,  and 
not  to  the  specific  injury  done  to  the  persons  riding. 
The  plaintiff  alleges  that  the  accident  was  without  his 
fault,  and  the  defendant  alleges  the  contrary,  lliis 
seems  to  me  to  be  the  effect  of  the  introduction  on  the 
record  '^  of  the  words  "  of  and  concerning  that  acci- 
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dent ;  that  is^  the  accident  which  he  alleges  occurred 
without  his  fault.  Taking  that  to  be  the  meaoing, 
then  the  libel  does  relate  to  the  accident  which  the 
plaintiff  has  alleged  to  have  taken  place  without  his 
fault.  I  am  of  opinion,  therefore,  that  the  direction 
of  the  learned  Judge  was  right. 

Bayley  J.  The  plaintiff  is  not  bound  to  prove 
the  whole  of  his  intioduction.  It  appeared  to  me  on 
the  trial,  and  I  am  of  the  same  opinion  still,  that  the 
allegation  in  this  declaration  was  in  substance  a  divi- 
sible allegation,  containing  two  statements  ;  the  one 
referring  to  the  collision  of  the  carriages,  and  the 
other  to  the  cause  of  that  collision ;  each  of  which  be- 
ing entire,  the  allegations  are  distinct  and  several,  and 
the  plaintiff  was  not  bound  to  prove  both. 

HoLKOYD  J.     I  think  that  the  allegation  on  the 
record,  that  the  circumstance  happened  without  the 
fault  and  furious  driving  of  the  plaintiff,  is  not  part 
of  the  description  of  the  accident,  but  is  a  distinct  al- 
legation concerning  that  accident.     It  is  not  necessary 
that  such  allegations  should  be  proved.    The  accident 
was  the  collision  of  the  carriages ;  and  in  the  pleadings 
exception  is  only  taken  to  the  cause  by  which  that 
accident  was  produced.      It  appears  to  have  been  so 
considered  by  the  defendant  himself ;  because,  when  the 
plaintiff  alleges  that  the  accident  happened  **  without 
his  fault,  negligence,  or  furious  driving,"  he,  the  de- 
fendant,  says,  '^  the  said  accident  happened  by  the 
furious  driving  of  Lord   Churchill,"      Therefore  the 
allegation  respecting  the  cause  of  the  accident  is  dis- 
tinct from  the  accident  itself.      That  being  the  case, 
the  finding  of  the  jury  that  the  accident  did  happen 
through  the  furious  driving  of  the  plaintiff,  in  my 
opinion  does  not  disprove  any  part  of  the  declaration 
which  is  material  to  the  question  at  issue. 
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Best  J.    What  is  the  meaning  of  the  word  ^'  acci-        1819« 
dent,"  as  used  in  the  present  instance  ?     It  appears  to         _ 
me  to  be  the  unfortunate  result  of  a  parttcular  course      Cha&les 

Spevcea 

of  conduct  pursued  by  the  plaintiff.  The  word  "  acci-  chuechili. 
dent"  only  imports  the  event,  and  not  what  tended  to  ^^[ 
it.  The  result,  and  the  cause  from  whence  it  arose, 
are  clearly  divisible.  In  the  case  of  The  King  v. 
Home,  the  libel  was  not  *'  Of  and  concerning  the 
King's  troops,"  but  "  Of  and  concerning  their  being 
employed.'*  The  proposition  stated  in  the  libel  was 
therefore  indivisible. 

Rule  refused. 


Maltby  against  Moses.  P'^j 

^  June  23a. 

Tf^  POLLOCK  on  a  former  day  obtained  a  rule  Wbereacause 

.M.  •.!  -I. -I  y     o  'I*  VM  set  down 

to  shew  cause  why  the  rule  for  a  special  jury  m  for  thefintSit- 
this  case  should  not  be  discharged,  on  the  ground  that  ^f^^^S^ 
it  had  been  obtained  for  the  purpose  of  delay.  obtained  a  rule 

for  a  special 
jury,  the  Ch.  J.  directed  that  the  duue  should  be  tried  at  the  second  Sittings,  on  a  suggestion 
that  the  rule  was  obtuned  for  delay,  and  the  Court  refused  to  discharge  the  rule  for  a  spe- 
cial ]ury.  (a) 


(a)  See  iSermoM  T.  ^McAmei;^  post,  in  this  Term,  .^imtf  29tb.    The  Court 
in  bank  will  not  give  directions  as  to  the  order  in  which  a  special  jury 
cause  shall  be  taken  at  Am  Prhuy  though  the  spedal  jury  appears  to 
have  been  obtained  for  the  purpose  of  delay.  Awm,  HiL  T.  1817,  Feb.  3. 
Raute  made  an  application  for  a  special  jury  to  be  appointed  on  a  particu*    The  Court  in 
lar  day,  on  the  ground  that  it  had  been  obtained  for  delay;  and  on  the  au-    Bank  will  not 
thority  of  RoberU  y.  Bradihaw^  1  Stark.  31.    hord  EUaionmgh  C.  J.  at    £^2)  thToi^ 
first  said,  the  Court  thought  it  must  be  only  a  rule  fdti,  as  they  could  not    in  which  a  spe- 
grant  a  rule  absolute  merely  on  an  ezparte  affidavit :— and  afterwards  his    cial  jury  cause 
Lordslup  intimated,  that  .the  Court  npon  consideration  were  of  opinion  the    ""^.  ^  taken 
rule  could  not  be  granted  in  the  manner  prayed,  as  they  never  interfered    ^iJ^h  sMdal 
in  bank  to  appoint  a  special  jury  on  any  trial  for  a  particular  day.    They    jury  appears  tQ 
said  such  an  application  must  be  made  to  the  Judge  at  Niei  Pritu.    Raine    have  been  ob- 
therefore  took  his  ruk  nisi,  merely  to  discharge  the  rule  for  a  sp«aal    tamed  for  delay, 
jury  (his  affidavit  stating  an  acknowledgment  that  the  rule  for  a  special 
jury  was  obtained  merely  for  delay).    The  same  rule  has  been  adopted  in 
C.  P.  Johnson  v.  Coke  and  Gas  Light  Company,  7  Taunt.  390. 

Where  it  is  apparent  that  the  rule  for  a  special  jury  has  been  obtained 
for  delay,  the  Court  will  order  the  rule  to  be  discharged :  as  where  the  de- 
fendant had  before  pleaded  a  sham  plea,  and  had  offered  to  pay  the  biU, 
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1819*  Wilde  now  shewed  cause,    and  contended  that 

Maltbt       ^^  ^^^^  ^^  ^^^  ^^1  within  the  general  role  upon 

e^mrut  which  the  Court  acted  in  discouraging  rules  for 
special  juries.  It  was  an  action  upon  a  bill  of  ex- 
change,  and  had  been  set  down  for  trial  at  the  first 
Sittings  in  this  Term.  The  defendant,  before  the  last 
mentioned  day,  had  obtained  a  rule  for  a  special  jury, 
which  had  been  served  upon  the  plaintiff's  attorney, 
and  the  jury  had  in  fact  been  struck.  In  the  mean 
time,  however,  the  plaintiff  had  applied  to  the  Court 
to  discharge  the  rule ;  but  he  submitted,  that  under 


and  afterwards  to  ^ve  anoUicr  bO!,  or  a  eogmoirit.  Anm.  Mick.  T.  1815, 

Where  a  rale  Nao,  2lBt.    CmmpbeU  mored  to  diachaige  a  rale  finr  a  tiiedal  jury,  oo  the 

*>r  »»P^^":  ground  that  it  had  been  obtuned  for  the  purpose  of  delay.    The  action 

mr  delay  as  ^^  brought  against  the  defendants,  as  acceptors  of  a  bill  of  exchange, 

where  defends  The  defendants  pleaded  a  sham  plea,  and  at  first  oifered  to  pay  the  bill, 

ant  pleaded  a  and  afterwards  to  girc  another  bill,  or  a  cognami.    Le  Blanc  J.  thought 

shun  plea»  and  ^^^^  suffident  grounds  to  warrant  the  application,  and  granted  a  rale 

at  first  offered  ^    . 

to  pay  the  bin,  «w>rouvy' 

and  afterwards  But  the  rule  for  a  special  jury  will  not  be  discharged,  nor  any  terms 

to  giye  another  imposed,  where  it  does  not  appear  that  the  special  jury  rule  has  been 

^^Cduit^'  obtmned  merely  for  the  purpose  of  gvning  time.   ^m<m.  TVm.  T.  1813, 

charsed  the  rule  '''^d^^^JM^yt  '^^*'*^  d90i,    Owen  shewed  cause  against  a  rale  obtained  by 

for  a  spedal  Bemder,  to  discharge  a  rale  for  a  spedal  jury;  he  admitted  there  had  been 

jury.  acknowledgments  of  the  debt,  but  contended  they  had  been  ghren  under 

The  rule  for  a  a  delmnon  produced  by  the  plaintiff :  it  was  an  action  brought  in  considers- 

^^^'t^}^^^  *^  ^^  ge^ff  the  deftndant  appointed  joint  lectorer  of  an  hosfntaL  Bay- 

^^ZJ^^^'  %  J.  iaid  that  tlds  was  not  one  of  the  cases  in  wUch  the  Court  would 

eo,  nor  any  *^ 

terms  imposed,  make  thu  rale  absolute.    But  intimated  that  the  defendant  must  ooasent 

where  no  delay  to  gire  the  pliuntiff  judgment  of  ^s  Term,  if  he  should  obtain  a  Terdict 

>PV^5'"f  °o<'  in  his  &ranr.    On  the  next  day,  however,  the  leaned  Judge  said  that  he 

sumed  to  have  ^'"S^t  not  to  have  imposed  these  terais ;  that  it  was  never  done,  except 

been  obtuned  ^^^^  the  appKcation  Is  made  for  delay,  and  every  thing  In  this  cate  seemed 

for  delay,though  to  indicate  a  contrary  intention.    Rule  discharged. 

?*wiSi^li  ^  *"  affidavit  of  merits  be  produced  in  answer  to  a  rule  for  discharg- 

debt.  ifl^was  ^  ^^  ^^  ^'^  spedal  jury,  the  Court  wiU  act  upon  it,  and  will  not  try 

nndera^lunon  the  cause  upon  such  an  application.    Anon,  Trin.  T.  1816,  June  26tfa. 

produced  by  the  Scarlett  shewed  cause  against  a  rale  obtained  by  the  Attoracy-Genersl  to 

plaintiff.  ^Bsdiarge  a  rule  for  a  special  jury,  and  produced  an  affidavit  of  merits. 

If  there  is  an  The  Attoraey-General  contr^  contended  against  the  affidarit  of  merits. 

affidavitofme.  Butthe  Cwir*  said,  thatas  the  defendant  swore  to  merits,  theymustsct 

nts  m  answer  — ^       / 

to  a  rule  to  dis-  ^^  that  affidavit,  as  otherwise  they  would  have  to  try  the  cause  on  affida- 

charge  a  spedal  vits  on  this  summaiy  application.    Rule  discharged. 

jury,  the  court 

will  act  upon  it,  and  will  not  try  the  merits  upon  this  rule. 


J 
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these  cuxnimstances  the  case  did  not  fall  within  the 
principle  usually  acted  upon  by  the  Court  in  such 
casesy  inasmuch  as  the  defendant  bad  done  every 
thing  but  issue  the  distringas.  The  cause  having 
stood  over  from  the  former  Sittings,  might  be  tried 
to-morrow  by  a  common  jury  at  the  second  Sittings ; 
but  the  special  jury  rule  having  been  obtained,  it 
could  not  be  tried  without  an  appointment. 

Abbott  C.  J.  said  that  if  the  plaintiff  would  smn- 
mon  a  special  jury  for  to-morrow,  and  place  the  cause 
in  the  paper,  he  would  try  it,  though  out  of  the  ordi- 
nary course  of  business,  in  order  that  the  plaintiff 
might  not  be  delayed^  and  at  the  same  time  give  the 
defendant  the  benefit  of  having  his  cause  tried  by  a 
af  special  jury. 

Under  these  circumstances  the  Rule  obtained  by 
Pollock  was  discharged. 
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Maltbt  • 

against 
M08E8. 


The  Kino  against  Hooper  and  others. 

A  BILL  of  indictment  having  been  found  at  the 
Quarter  Sessions  for  a  conspiracy  against  the 
defendants,  one  of  whom  was  an  attorney,  the  latter 
persuaded  the  magistrates  before  whom  he  was  taken 
upon  a  warrant,  to  take  his  own  recognizance  in 
the  sum  of  5L  and  that  of  his  clerk,  a  minor,  in 
the  like  sum,  to  appear  to  take  his  trial  upon  the  in- 
dictment, which  had  been  since  removed  into  this 
Court  by  certiorari.  On  a  former  day  a  rule  was  ob- 
tained, calUng  upon  the  defendant  to  shew  cause  why 

(a)  As  to  tecognizances  on  a  remoral  by  certiorari,  5  fF.  and  M,  c.  1 1. 
9.  2.  1  Chitty*9  Ciim.  Law,  383  to  386  $  and  as  to  the  manner  of  bailing;  a 
defendant  after  indictment  found,  see  the  Duchess  of  Kingston's  case, 
CWp.  283.    1  Ckitt^s  Crim.  Law,  344  to  346. 


WedMsdaVf 
June  23d. 


Where  a  defen- 
dant indicted  at 
the  Quarter 
Sessions  for  a 
conspiracy,  bad 
entered  into  in- 
sufficient recog- 
nizances to  take 
his  trial;  Held, 
that  this  Court, 
on  a  removal  by 
certiorariyTD^^l 
discharge  them 
on  motion,  and 
compel  him  to 
enter  into  bet- 
ter securities. 

(«) 
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The  Knro 
against 
HooPEit. 
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the  recognizaDce  and  suretj  so  accepted  should  not 
be  discharged,  and  why  he  should  not  enter  into 
more  effectual  securities  adapted  to  the  nature  of  the 
offence  with  which  he  was  charged.  Counsel  being 
heard  on  both  sides  this  day, 

The  Court  said,  that  under  the  circumstances 
stated  upon  affidavit,  this  was  an  application  which 
might  be  sustained  at  the  discretion  of  the  Court.  In 
taking  recognizances,  magistrates  ought  to  be  left  to 
the  exercise  of  their  discretion,  without  being  subject- 
ed to  the  influence  of  a  defendant,  however  respectable 
his  character  and  station  in  life  may  be.  In  the  pre- 
sent case,  the  defendant  had  interfered  with  the  discre> 
tion  of  the  magistrates  in  a  manner  not  to  be  justified ; 
and  as  the  securities  given  appeared  not  to  be  suffi- 
cient, considering  the  nature  of  the  crime,  the  rule 
prayed  for  ought  to  be  made  absolute. 

Rule  absolute. 

Casberd  for  the  defendant.  Campbell  for  the  pro- 
secution. 


Saturday, 
June  26th. 


Jackson's  Bait 


Notice  of  bail 
reeidiog  *'  at 
lAtferpoof*  too 
general,  but 
time  allowed. 


d^HITTY  opposed  the  justification  of  bail  by  afii- 
davit  in  this  case,  on  the  ground  that  the  notice 


(a)  It  has  always  been  held  insufficient  to  describe  the  bail  as  of  Ueer- 
poolf  LoHcatter,  Leeds,  LeUetter,  or  such  large  towns,  without  any  fiff- 
ther  description  to  direct  the  plaintiff  in  his  enquiries  as  to  their  suffici- 
ency. Anon*.  Mich*  T.  1816.  Noo.  23.  Justification  by  affidarit.— 
Adams  opposed  the  justification  of  bail,  on  the  ground  that  they  were 
described  as  *'  of  Lancaster "  generally.  JHolnyd  J.  rejected  the  bailt 
but  allowed  time  to  justify.  Le  Blanc  Master  observed,  that  it  had  been 
decided  before  that  "  Leeds  "  and  *'  Leicester  "  were  not  a  sufficient  de- 
scription. Holroyd  J.  afterwards  said  that  different  parts  of  Lancaster 
were  known  by  different  names,  by  which  any  person's  reridence  wooM 
be  described,  and  therefore  this  was  a  good  reason  why  the  bail  should  be 
rejected.    See  also  Awm,  MicA,  T.  1815.  iVbr!  27ih.'~SpanMe  moved  for 


IN  THE  FlFTY-NlNTH  YeAR  OF  GEORGE  III.  493 

of  justification  was  of  bail  residing  **  at  Liverpool/*        ISiy. 
which  he  submitted  was  too  general.  jACKaow'a 


Uail. 


time  to  enqnire  respectiiig  the  wdRdeoey  of  1>ail  who  were  described  in    Hmc  allowed 
the  notice  of  justification  as  of  Liverpool  only,  which  he  said  was  a  large    to  caquirc 
phicc,  and  the  description  was  too  indefinite.    Le  Bimc  J.  aUowed  time    J^^^ij^f/oP** 

So  it  18  insufficient  to  describe  the  bail  as  of  Lovt  Lame  in  the  city  of 
ijtmdon  and  of  fTalwortk  Surry,  jinim,  Mick,  T.  1817.  Nov,  15th. 
The  notice  of  jostifieation  described  the  baU  as  Uvrng  at  <*  Love  Lane  in 
the  city  of  Lomhn  and  of  Waktwrtk  in  Swrry:*  Uolroyd  J.  said  that  it 
was  an  insufident  description,  but  allowed  time  to  justify. 

See  also  jinm.  Midi.  T.  1813.  Abv.  18th.     Bail  were  described  in     Wnlw(rrth  ge- 
the  notice  as  of  Wtiworih  generaUy,    without  mentioning  any  street,    ncndly  is  not  a 
Bayley  J.  sdd  tiiat  the  description  was  insuflicient.    BaU  who  was  de-    ^?  ^^l^^^f^bail 
scribed  as  of  '*  Smrrmf  Cottage  Kemt  Road,'*  was  also  considered  incapable    ^^  "Surrey  Cot- 
of  justifying.  tage  Kent  Rotuf' 

A  description  of  bul  as  of  one  of  the  large  riUages  near  London,  of  is  insufficient. 
Clapkantf  for  instance,  is  too  general,  if  there  be  a  known  and  particular 
designation  for  the  spot  in  wluch  the  bail  resides.  JUckman  y,  Howes, 
5  TamU,  173.  It  is  not  soflident  to  describe  the  parish,  when  the 
name  of  a  street  or  other  such  cUstinction  can  be  given  to  the  residence. 
Lqjf^e  Rep.  72.  194.  Tidd,  260.  But  it  seems  the  Court  will  not  take 
judicial  notice  of  the  extent  or  population  of  the  place  of  which  the  baif 
are  described ;  and  if  the  description  be  too  yague  in  respect  of  the  rise 

of  the  street  or  place,  that  fiict  must  be  made  to  appear  by  affidarit. 

V.  Coitar,  5  TIaunt.  554. 

It  has  been  held,  however,  that  where  the  plamtiff  has  had  a  long  time 
to  enquire  after  bul,  the  bail  shall  not  be  rejected  on  account  of  a  gener- 
ality of  description,  which  would  otherwise  have  been  a  fatal  objection. 
f^eO^s  Bail.  Jan.  23d.  HU.  T.  1817.    CkHty  opposed  the  justification  of    Bail  aUowed  to 
bail,  on  the  ground  tiiat  one  of  them  was  described  in  the  notice  of  justifi-    i^^^^fy  ^'^'^ 
cation,  as  "  of  LamMsier  "  only,  and  tins  he  submitted  was  too  general  a    «  /Lancaster'* 
description.    But  the  notice  of  justification  being  dated  the  25th  Nov.    generally,  bc- 
1816,  and  this  day  bring  the  23d  Jan.  1817,— ^MoT/  J.  overruled  the  ob-    cause  tlic  plain- 
jection,  on  the  ground  of  the  plaintiff's  having  had  so  long  a  time  for    tiff  had  had  a 

A  mUtake  in  the  nomber  of  the  house  In  wluch  the  bail  resides,  is  a  n  misclcscrip- 

ground  of  rejection.    Hii.  T.  1815.    Bsjnnasee  opposed  the  justification  of  tion  of  the  num- 

bail,  on  the  ground  tiiat  Uie  notice  of  justification  described  one  of  the  ^''^'{[^^^(^0"^ 

bail  as  living  at  a  house  the  number  of  which  was  44,  when  in  fact  he  ^^^  resides  is  a 

lived  at  No.  1.    Bayley  J.  The  notice  is  bad  on  account  of  the  misdescrip-  (rround  of  re- 

tion;  but  I  will  allow  you  time  for  the  purpose  of  coming  with  a  notice  jection. 
in  which  the  error  nby  be  corrected. 

So  bail  described  in  three  different  places  in  three  notices  of  justification ,  1  ^nil  doHcribcd 

may  be  rejected  on  tids  account.    Protease  BaU,  Mich.  T.  1815.  Nov,  17.  J**  ^^  ^^^^  *'»(- 

AddfhMi  moved  to  justify  bail,  who  in  the  first  notice  of  justification  was  pQ^^rj^oAhree 

described  as  living  in  St,  Martins  le  Grand,  in  the  second  notice  as  at  notices  of  justi- 

Ridhbone  Place,  and  in  the  la.^  as  in  Tottenham  Court  Road,    Adolpkut  said    tication,  rojcct- 

ed. 
£  L 
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Betst  J.  thought  the  objection  unanswerable,  but 


Jackson's      g^ve  two  days  further  time  to  amend  the  notice. 

Bail. 

LittledaJe  for  the  defendant. 


the  fact  was,  he  wm  an  auctioneer  in  Si.  Martim  k  Ormttd,  a  broker  at 
lUtkbene  Place,  and  had  nearij  ^Aimished  a  honae  in  TWImAcm  Cmmi 
Road.  But  Dampier  J.  thought  the  dcaciiptiM  too  moertun,  and  rgcct- 
ed  him. 

Bendes  the  places  of  Kridenoe,  it  is  neoessary  also  that  the  notice 
should  contain  a  comet  statement  of  the  degree,  mystery,  trade,  or  pfofes- 
saonoftheper8on8pntin.5raMir.554..<«Mn.7Wa.T.1814.  JwK27th.  Bail 
were  opposed,  on  the  gnmnd  that  one  of  diem  was  described  in  tlMMtioe 
by  the  addition  of  **  Gentleman,  of,"  &c  and  it  appeared  on  eiaimnalko 
Castom~Hoii8e,    ^^  ^^  ^^^  >  sitnataon  as  deik  in  the  Custom  House.     Li  Bknt  J.  held 

or  for  a  school-    that  the  description  was  snffident.     In  t.  Pmmuoi,  5  Tamii,  Rep. 

759.  Heath  J.  held  that  a  schoolmaster  might  be  described  as  a  gentle- 
man. (Vide  2  Inst  668.  as  to  the  meaning  of  that  denomination.)  In  a 
case  which  occurred  on  6th  of  Abo.  3/urA.  T.  1815.  where  it  appeared  on 
the  justification  of  bail,  that  one  of  the  bail  who  was  described  as  a  gen- 
tieman  was  in  fact  a  serrant,  Le  Blme  J.  hdd  that  he  ought  to  be  rejected 
for  the  misdescription. 

It  seems  that  Shopkeeper  may  be  a  sufident  description  of  bail,  tliongh 

bail  so  described  have  been  rejected  under  particular  drcnmatanoes.— 

Shopkeeper"    Anon,  Mich,  T.  1815.  Nov.  17th.    One  of  the  bail  was  described  in  tibe 


«<  Gentleman" 
is  a  sufficient 
description  for 
a  derk  in  the 


master.    But 
a  servant  must 
not  be  describ- 
ed as  a  gende- 


« 


held  an  insuffi- 
cient  addition, 
where  bail  liad 
been  before  de- 
scribed as  a 
grocer,  and 
there  were  o- 
ther  drcum- 
stances  of  sus- 
pidon. 


Christian  names 
of  bail  must  be 
inserted  in  the 
notice  of  justifi- 
cation as  well 
as  notice  of 
baU. 

It  u  a  good 
ground  of  re- 
jection, that 
one  of  the  bail 
is  described  in 
tlie  notice  of 
justification  as 
the  bail  put  in 
before,  and  is  . 
described  by  a 


notice  of  justification  as  a  Shopkeeper;  and  Dampier  J.  said  he  was  told 
by  the  master  that  Uiat  description  liad  often  been  used  and  never  olgected 
to.  PaBer  said  that  tlie  bail  had  been  described  befisre  as  a  Grooer,  and 
insisted  that  there  were  drcnmstances  in  this  case  whidi  ought  to  make 
his  ad£tion  correct.  Dampier  J.  These  drcnmstances  should  have  in- 
duced the  defendants  to  take  care  that  all  the  additions  and  descriplioDs 
of  the  residence  of  the  bail  were  correct,  and  firee  firom  all  sospidon,  and 
therefor^  the  bail  must  be  rejected. 

It  ia  also  necessary  that  the  Christian  names  of  the  bail  should  be  in- 
serted in  the  notice  of  justification,  as  well  as  in  the  notice  of  batL  T^- 
lar  Y.  HaUUmrton.  Mich,  T.  1814.  Abo.  22d.  Lawet  V.  moved  to  justify 
bail,  stating  that  the  Christian  names  of  the  bul  were  inserted  in  the  no- 
tice of  bail  but  had  been  omitted  in  the  notice  of  justification,  and  he 
contended  that  this  was  immaterial.  But  Le  Bine  J.  sud  it  was  always 
usual  to  insert  the  Christian  names  in  the  notice,  and  held  it  was  insnffi- 
dent. 

It  is  a  good  ground  of  rejection,  that  one  of  the  bail  is  described  in 
the  notice  of  justification  as  the  bail  put  in  before,  and  ia  described  by 
a  diiferent  Christian  name  from  that  which  was  before  given.  Hmmltm/s 
Bail.  jinmuMich.T.  1814.  Abe.  12tik  Lmpee^E.  oppoaed  bail,  on  the 
ground  that  in  the  first  and  second  notices  of  justification  one  of  then 
was  called  WUHam  Samdere,  but  in  the  third,  **  Samael  Saandert,  the 
ba3  put  in  before,"  without  any  other  description.  Dampier  J.  It  is  in- 
snffident. 


different  Christian  name  from  that  wliich  was  before  given. 
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Carrington's  Bail.  .^I^*^, 

g^ HITTY  objected  to  the  justification  of  the  bail  Affidavit  of  ju*. 

in  this  case,  by  affidavit,  on  the  ground  that  the  country  baU 

affidavit  of  justification  was  defective,  no  place  being  JJciJ-^^^he 

mentioned  in  the  jurat.  P*^  **  '^^^ 

'^  it  was  sworn  \ 

but  time  will  be 

Best  J.  held  the  objection  valid,  but  allowed  time   mend  the  de- 
until  the  last  day  of  Term  to  amend  the  affidavit.  *"^-  W 

Denman  for  the  defendant. 

(a)  In  the  case  of  The  King  v.  the  Justices  of  the  West  Riding  of 
Yarithire^  3  M.  &  S.  493.  it  was  held  that  affidarits  must  contain  in  the 
jm-ui  the  place  where  they  were  sworn,  by  which  one  medium  is  afforded 
to  the  Court  of  referring  to  their  records,  and  ascertaining  that  the  person  . 
by  whom  any  particular  affidavit  is  taken  is  a  Commissioner.  But  in  the 
case  of  bail  time  is  in  general  allowed  to  amend  defects  in  the  jurat. 

Anon,  Emit,  T.  1816,  May  1.    Application  was  made  for  time  to  justi-    Time  to  lustify 
fy  bail,  there  being  an  erasure  in  the  jurats  and  the  deponents'  names  not    |     Jd^\ere^  ~ 
being  inserted  therein.    {Tidd.  520.)     Bayley  J.  sud  that  the  objections    ij^ere  is  an  era- 
were  fiUal,  bat  that  time  might  be  allowed.    So  in  the  case  of  Wutt  Bail    sure  in  the  ju- 
Abv.  6th.  Mich,  T.  1816,  Ahbatt  J.  allowed  time  under  similar  circum.    ^o^^  and  where 
stances,  although  the  learned  judge  observed  that  if  the  rule  were  now  to  ^^!^t^¥ 

be  established,  he  should  hare  thought  that  holding  the  rule  strictly  was    mentioned 
the  (mly  mode  of  ensuring  regularity,  but  that  it  had  been  thought  other-    therein, 
wise  by  the  other  judges.    See  also  Awm.  Noo.  18th.  Mick.  T.  1816. 
CampbeU  moved  for  time  to  justify  bail,  the  deponents*  names  not  being>in- 
serted  in  the  jurai,    Bayley  J.  stated  that  it  was  now  setUed  under  such 
circDmstances  that  time  ought  to  be  allowed,  obsenrbg  that  it  was  too 
hard  to  fix  the  sheriff  with  responsibility  for  such  an  error  in  the  commis* 
fiioner.    See  also  Aium,  Xw.  22.  Mich,  T.  1816.    SpanUe  moved  to  Justify 
bail,  it  appearing  that  there  was  an  alteration  in  the  jurat,  although  the 
commissioner's  initials  were  placed  against  it    Bayley  J.  said  it  would 
not  do ;  but  the  learned  Judge,  at  the  prayer  of  Spa9iki«,  allowed  time  to 
justify. 

Sattirdayf 
WlIiLIAM8*8  Bail.  J^  26th. 

^^NE  of  the  bail  of  whom  notice  had  been  given  Notice  of  baU 
in  this  case  wa9  named  Lloyd,  and  the  name  was  ^t^  aou^  L, 
spelt  with  LI;  but  in  the  affidavit  of  justification  the  "d« affidavit 
name  was  spelt  with  a  single  L.  and 

Qh2 
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WlLLIASls's 
JUlL. 

of  justification 
with  a  single  L, 
time  allowed  to 
amend,  (a) 


Affidavit  allow- 
ed to  pasB  con- 
ditionaUyy 
where  the  de- 
ponent was  de« 
scribed  as  a- 
gent  for  Plain- 
tiff  instead  of 
Defendant's 
agent. 


Best  J.  was  of  opinion  that  the  proceedings  mast 
be  amended ;  but  allowed  time  for  that  purpose,  until 
the  last  day  of  term. 

(a)  It  seems  to  be  no  answer  to  an  objection  in  such  a  case,  thai  the 
names  are  iJem  mmoiu.  Brown  v.  Jacohs,  2.  Etp.  R^.J26. 

An  affidavit  of  the  ser^oe  of  notice  of  justificatioa  of  bdl,  in  whidi  the 
deponent  is  described  by  mistake  as  agent  for  the  plaintiff;  instead  of  the 
defendant,  will  be  allowed  to  be  passed  conditionally,  jfmm.  May  6th. 
East,  T.  1816.  Petit  moved  that  the  affidavit  of  the  service  of  notice  of 
justification  of  bail,  in  which  the  deponent  was  described  as  agent  to  the 
plaintiff  instead  of  the  defendant,  nught  pass  conditionally  provided  beibre 
the  rule  for  allowance  should  be  drawn  up  a  fresh  affidavit  was  filed  in 
which  this  error  should  be  corrected.  Bayley  J.  granted  permisaon,  and 
jlbbotl  J.  admitted  the  same  the  next  day. 


Saturdc^y 
June  26tb. 


Brown  against  Gillies. 


Where  the  rule 
for  the  allow- 
ance of  bail  was 
discharged  on 
account  of  per- 
jury in  one  of 
the  bail,  and 
pending  the  mo- 
tion for  setting 
atdde  the  allow- 
ance the  de- 
fendant was 
rendered;  Held, 
that  the  plain- 
tiff might  not- 
withstanding 
proceed  on  the 
bail-bond,  (a) 


MfARRYAT  on  a  former  day  obtained  a  rule  call- 
ing on  the  plaintiff  to  shew  cause  why  the  pro- 
ceedings on  the  bail-bond  in  this  case  should  not  be 
set  aside  for  irregularity^  with  costs^  the  alleged  icregu- 
larity  being  that  the  defendant  was  rendered  before  the 
assignment  of  the  bail-bond. 

E,  Lawes  now  shewed  cause,  and  contended  that 
the  render  was  long  out  of  time.    The  circumstances 


(a)  See  Jackson  v,  Morris,  and  Richardson  v.  Morriss,  dted  on 
cause,  2  Bla,  Rep*  1179.  In  both  these  causes  the  sheriff  was  ruled  on  the 
llth  of  Nov.  to  bring  in  the  body  of  the  defendant  On  the  14th  of  Abe. 
bail  were  justified  and  allowed  in  Court.  On  the  19th  of  the  same  month, 
a  rule  was  made  to  shew  cause  why  the  aUowance  should  not  be  set 
aside,  the  bail  having  been  surreptitiously  put  in  and  justified,  which  nde 
on  the  27th  of  Nov.  was  made  absolute.  In  the  mean  time,  on  the  2l8t 
of  Nov.  the  bail  surrendered  the  defendant.  But  the  Court  held  that  as 
the  bail  were  put  in  surreptitiously,  they  were  as  no  b^,  and  therefore 
could  not  surrender,  and  the  rule  was  made  absolute  for  an  attachment  against 
the  sheriff.  Where  the  defendant  was  rendered  alter  the  time  for  putting 
in  bail  had  expired,  but  within  the  further  time  allowed  him  for  that  pur- 
pose by  the  indulgence  of  the  Court,  it  was  held  that  an  attachment  issued 
after  notice  of  such  render  was  regular,  and  could  not  be  set  aside  without 
an  affidavit  of  merits.    The  King  v.  the  Sheriff  of  LondoMy  post^  Jwu  30. 
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disclosed  on  the  affidavit  were  these  :  A  special  capias  18I9- 
issued  against  the  defendant  on  the  25th  of  April  last^  Bbown 
retaroable  in  fifteen  days  of  Easter.  The  defendant  •  of^H^L. 
was  arrested  on  the  day  the  writ  issued^  and  special 
bail  was  put  in  on  the  3d  of  May.  Exception  was 
entered  to  the  bail  on  the  4thy  and  notice  of  adding 
and  justifying  was  given  for  Friday  the  7thy  on  which 
day  the  bail  justified^  and  on  the  8th  the  time  for  ren- 
dering would  have  expired.  On  the  10th  a  rule  was 
obtained  for  setting  aside  the  allowance  of  bail,  on  the 
ground  that  one  of  the  bail  had  perjuifed  himself,  as  to 
the  state  of  his  property ;  and  cause  being  shewn 
against  the  rule  on  the  ISth,  the  case  was  ordered  to 
stand  over  until  Friday  the  £lst,  for  the  purpose  of 
giving  the  bail  an  opportunity  of  offering  themselves 
to  be  again  examined  as  to  their  sufficiency,  and  they 
not  having  done  so  the  Court  made  the  rule  absolute 
for  setting  aside  the  allowance  of  bail,  and  directed 
the  defendant  to  pay  the  costs,  (a)  On  the  same 
day  the  defendant  was  rendered,  the  original  time 
for  making  the  render  having  expired  on  the  8th. 
Proceedings  were  not  taken  on  the  bail-bond  until  the 
22d  of  May,  It  might  be  true  that  the  plaintiff  had 
notice  of  the  render  on  the  ^Ist,  but  he  contended 
under  these  circumstances,  that  the  render  was  alto* 
gether  invalid,  after  the  gross  misconduct  of  the  bail, 
and  he  referred  to  Jackson  v.  Morris,  (6)  Merryman  v. 
Quibble,  (c)  Meyseif  v.  Camdl,  (d)  Hardwiek  v.  Bluck, 
(e)  and  Rex  v.  The  Sheriff  of  Middlesex,  (f) 

Marryatj  in  support  of  the  rule,  contended  thai  the 
render  was  in  time.  He  insisted  that  the  time  for  ren- 
dering a  defendant  continued  until  an  action  was 
brought   against  the   bail   above,   and    so   long    as 

(a)  Ante,  372.  (»)  Sir  W.  BL  1179. 

(c)  jinU,  127.  [i)  5  r.  R,  534. 

W  7  T. »,  297.  (/)  /rf.  527. 


4f)8  CASES  IN  TRINITY  TERM 

18 19.  the  added  bail  remained  on  the  bail  piece.  The  render 
Brown  ^^>^  ^^  ^^  ^^^  events  in  good  time,  because  the  rale 
a^ninsi        f^f  ^{^^  allowaucc  of  bail  was  not  disposed  of  until  the 

Gillies.  * 

21st  of  May,  the  bail  having  until  the  sitting  of  the 
Court  that  morning  to  appear  and  justify.  The  bail 
were  not  to  be  in  a  worse  situation  than  they 
would  have  been  on  the  7th  of  May,  supposing  they 
had  been  then  rejected.  In  all  cases,  render  was  equi- 
valent to  justification.  Here  the  defendant  had  been 
bailed,  and  his  bail  had  justified,  and  they  might  have 
rendered  their  principal  at  any  time  before  the  rule  for 
the  allowance  of  bail  was  cancelled,  and  they  might  at 
any  time  have  set  aside  the  proceedings  upon  payment 
of  costs.  The  render,  however,  was  in  time,  and  conse- 
quently the  assignment  was  irregular.  It  was  then 
suggested  by  Lawes,  that  there  was  no  affidavit  of 
merits  on  the  part  of  the  bail. 

Abbott  C.  J.  In  this  case  it  appears  that  there 
was  in  fact  a  justification,  and  a  rule  drawn  up  for  the 
allowance  of  bail.  After  that  a  rule  was  obtained  to 
set  aside  the  allowance.  Pending  that  rule  the  bail 
sunrendered  their  principal.  The  rule  for  setting  aside 
the  allowance  is  theq  made  absolute,  upon  which  the 
plaintiff  takes  an  assignment  of  the  bail-bond.  It  seems 
to  me  to  be  in  this  case  unnecessary  to  decide  whether 
an  assignment  of  the  bail-bond,  taken  after  such  a  ren- 
der and  made  after  the  time  for  justification  was  expired, 
is  sufficient ;  because  under  the  special  circumstances 
of  the  case,  I  think  the  render  was  not  sufficient  to  pre- 
vent the  plaintiff  from  taking  an  assignment.  If  we 
were  to  decide  otherwise  the  defendant  would  derive  an 
advantage  from  his  having  improperly  put  in  bail,  the 
rule  for  the  allowance  of  which  was  afterwards  set  aside. 
After  the  rule  for  the  allowance  was  drawn  up,  the  plain- 
tiff could  not  take  any  step.  The  defendant  therefore 
gets  the  advantage  of  the  length  of  time  intervening. 


IN  THE  Fifty-ninth  Year  of  GEORGE  III. 


499 


in  conseqaence  of  the  motion  afterwards  made  for  set- 
ting aside  the  rule  for  the  allowance  of  bail.  It  seems 
to  me,  that  the  defendant  ought  not  to  have  the  benefit 
of  any  thing  done  pending  the  rule  for  setting  aside 
the  justification^  which  justification  ought  never  to 
have  taken  place,  and  ought  not  to  have  been  followed 
up  by  the  rule  for  the  allowance  of  bail.  Under  the 
special  circumstance  of  the  case,  therefore,  I  am  of  opi- 
nion that  the  assignment  of  the  bail-bond  ought  to 
stand  ;  and  this  being  an  application  for  setting  aside 
proceedings  for  irregularity,  and  moved  with  costs,  the 
ruk  must  be  discharged  with  costs. 

Baylbt  J.  If  the  bail  had  exculpated  themselves 
from  any  participation  in  the  fraud  of  endeavouring  to 
impose  upon  the  Court,  as  being  sufficient  to  justify 
when  in  fact  they  were  not  so,  it  might  have  had  a  dif- 
ferent effect  in  the  case. 

HoLROYD  J.  &  Best  J.  concurred. 

Rule  discharged  with  costs. 


1819. 

BSOWK 

agaiMtt 

Gillies. 


GooDTiTLB^  on  the  demise  of ,  against  Bad- 


title. 


Saturday^ 
Jane  26th. 


yi  DAMS  moved  for  judgment  against  the  casual 
ejector  in  this  case,  on  an  affidavit  that  the  decla- 
tion  in  ejectment  was  served  on  the  wife  of  the  tenant 
in  possession,  who  lived  upon  theprenuses ;  but  as  the 
affidavit  did  not  go  on  to  state  that  the  wife  lived  with 
the  husband,  he  prayed  that  the  rule  might  be  drawn 
upy  upon  producing  an  affidavit  of  that  fact. 

But  the  Court  said,  that  course  would  be  contrary 
to  all  practice,  and  for  this  reason,  that  the  rule  would 

(a)  In  Jenny  dem.  Preat&n  y,  CutU,  1  New  Rep.  308.  where  the  affi- 
^Tlt  was  defective  In  not  stating  that  the  wife  (on  whom  the  declaration 


Affidavit  of  ser- 
rice  of  an  eject- 
ment on  the 
wife  of  the  te- 
nant who  lived 
on  the  premiaes 
insufficient,  un- 
less it  state  that 
the  wife  lived 
with  the  hus- 
band, or  that 
the  service  was 
made  on  the 
premises,  or  at 
the  husband's 
house.    The 
rule  for  judg- 
ment cannot  be 
drawn  up  con- 
ditionally, (a) 


5(X) 
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1819. 

BadTitl 

'  againxt 

Good  Title. 


appear  to  be  drawn  up  on  one  day,  and  the  further 
affidavit  would  appear  to  have  been  produced  on 
another. 

Rule  refused. 


Service  of  eject- 
ment on  the 
wife  of  the  ten- 
ant in  posses- 
sion at  his 
dwelling  house, 
or  on  the  pre- 
mises, is  suffi- 
cient, though  it 
be  not  shown 
that  the  hus- 
band and  wife 
were  living  to* 
gether;  but  it 
must  be  shewn 
that  they  were 
living  together 
when  the  ser- 
vice is  not  nuide 
on  the  premises 
nor  at  the  hus- 
band's house. 

Affidavit  for 
judgment 
agamst  the  cas- 
ual ejector  is 
sufficient,  if  it 
impliedly  shews 
that  the  defend- 
ant was  tenant 
in  possession  at 
the  time  the  de- 
claration was 
served  on  his 
wife. 

Saturday, 
~      26th. 


hadbeeen  served)  lived  with  her  husband,  the  Court  said  that  the  coun- 
sel might  take  the  rule,  provided  a  supplemental  aftdavit  was  produced 
that  the  wife  lived  with  the  husband,  but  not  otherwise.  It  aeems  suffi- 
cient to  shew,  that  senice  was  made  upon  the  wife  at  the  hasbamr*  ktmte, 
without  stating  that  the  husband  and  wife  were  living  together.  See 
Anoaymoat,  7Vm.  T.  1814,  Jtme  28th.  Motion  for  judgment  agaiiMt  the 
casual  ejector.  The  affidavit  stated,  that  service  of  the  declaration  had 
been  made  on  the  wife  of  the  tenant  in  possession,  at  his  dwelling  iiouae. 
Le  Blanc  9.  thought  it  sufficient,  and  granted  leave  to  enter  up  judgment 
Service  of  the  declaration  tm  the  wife  is  good,  if  it  be  made  on  the  |ire- 
mises,  or  at  the  husband's  house,  because  in  those  cases  it  is  presumed 
that  the  husband  and  wife  were  living  together ;  but  where  the  serrioe  is 
made  on  the  wife,  but  not  on  the  premises,  or  at  the  husband's  house, 
it  is  necessary  to  state  positively  that  the  husband  and  wifc  were  living 
together.  Doe  dem.  Morlandv.BayltM,  6  T.  R.  765;  2  i9or.  &  Pk/.  55 ; 
2  Bia,  Rep.  800;  1  Boi.BtP^  384;  I  Bo».  &  PmL  New  Rep. 308. 

It  is  sufficient  if  the  affidavit  state  that  the  service  of  the  dedaration  has 
been  made  upon  the  wife  on  the  premises,  although  it  be  not  expressly 
stated  that  the  defendant  is  tenant  in  possesuon,  provided  that  6ftct  can  be 
collected  by  necessary  inference.  Amoh.  7W*.  T.  1816,  Jwia  19.  Caa^ 
bell  moved  for  judgment  against  the  casual  Rector,  on  an  affidavit 
stating  that  the  service  of  the  declaration  had  been  made  on  the  wife  on  a 
part  of  the  demised  premises,  but  omitted  to  state  that  the  defendant  was 
tenant  in  possesion.  He  contended,  however,  that  it  was  impliedly 
affirmed.  Bayley  J.  i  think  so;  andthe  affidavit  seems  to  me  to  be  anf- 
£dettt    Judgment  was  accordingly  granted. 


Harden  against  Wood. 


Notice  to  ap.  ^W^INDAL  moved  to  set  aside  the  proceedings  for 
ofSmmonpro-  irregularity,  with  costs,  in  this  case,  the  i'rregu- 

tte  defeilS*  larity  being,  that  at  the  bottom  of  the  writ  the  de- 
was  called  Jamef,  when  in  the  former  part  of  the  writ  he  was  called  JftlUamf  Hdd  irregular, 
and  the  proceedings  were  set  aside  with  costs,  (a) 


(a)  The  words  of  the  stat.  5  Cfeo,  2.  c.  27. 9,4,  are  as  follows  :— -*'  And 
be  it  further  enacted,  that  upon  every  copy  of  such  process  to  be  served 
upon  any  defendant,  shall  be  written  in  like  manner  an  EngUsk  notice  to 
such  defendant  of  the  intent  and  meaning  of  such  senrioe,  and  to  the  cflteet 
following,  'm^jA.B*  you  are  served  with  this  process  to  the  intent  thflt 
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fendant  was  directed  to  appear  by  the  name  of  James 
fVoodj  and  in  the  previous  part  of  the  writ  he  was  de- 
scribed by  the  name  of  William  Wood, 

Tlie  Court  held  this  an  irregularity,  and  no  cause 
being  afterwards  shewn,  the  rule  was  made  absolute. 

yoo  may  by  yomr  attorney  appear  in  hia  Majesty's  Court  of  — ^  at  the 

return  thereof,  being  the day  of  —  (H^  ^'^"^  ^'^'^  happen  to 

be)  in  order  to  your  defence  in  this  action."  ItfVoiu'^  y./^rmytage,  2  B.Bt 
P»  38.  where  the  defendant  had  been  served  with  a  copy  of  the  prooess 
and  notice  to  appear,  and  in  the  copy  of  the  writ  the  defendant  was  called 
mUiam  Armytage^  which  was  his  proper  name,  but  the  notice  was 
**  Catkerine  WiaUer,  you  are  served,"  &c.  The  Court  were  of  opinion  that 
the  mistake  was  fiaal,  and  made  the  rule  absolute  for  setting  aside  the  pn^ 
ceedittgs.  It  is  dear  that  the  name  of  the  defendant  must  be  inserted,  or 
the  proceedSngs  will  be  irregular.  JForgman  v»  PlanA,  1  Hen,  Bku  100 ; 
Behemmr.  Jamet^  1  WUi,  104,8.?.  So  it  is  irregular  where  the  notice  is 
directed  by  mistake  to  the  plaintiff  instead  of  the  defendant.  CrmmoeBr, 
Goodwill  Barnes,  409;  Tidd,  6th  cd.  168,  9. 
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1819. 

Hardeh 
Wood. 


Anonymous. 

rilROVER  for  a  promissory  note  given  by  the  plain- 


tiff to  the  defendant.     Plea  not  guilty. 


At  the  trial  before  Richards  C.  B.  at  the  last 
Assizes  for  the  county  of  Yorkj  it  was  objected  on  the 
part  of  the  defendant  that  the  action  should  have  been 
brought  in  the  name  of  another  person  as  well  as  that 
of  the  plaintiiF,  it  appearing  that  the  former  had  sub- 
scribed his  name  to  the  note  as  guarantee  or  surety  for 
the  plaintiff.  But  the  objection  being  overruled,  the 
plaintiff  had  a  verdict. 

Raine,  in  shewing  cause  against  a  rule  obtained  last 

(a)  Vide  fTatwH  y.  King,  4  Campb,  272 ;  1  Siark,  121,  S.  C. ;  Bloxamy. 
Hmbbmrd,  5  EaH,407'y  Hemiky. Hubbard,  A EaH,  110;  Addimmy.  Overend, 
6  T.  R.  766 ;  Sedgwortk  y.  Overmd,  7  T.  R.  279.  The  last  two  cases 
establish,  that  if  oneofscreral  owners  of  a  personal  chattel  hring  an  action 
for  a  tort  for  an  injury  thereto,  thedefendant  must  plead  the  nonjoinder 
of  the  other  owners  in  abatement. 


Saiwrday, 
June  26th. 


Trover  lies  at 
the  suit  of  one 
of  the  makers 
of  a  proroisHoiy 
note,  especially 
if  the  other 
maker  signed 
as  surety,  (a) 
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1819- 


AvomrMOua. 


Temi^  for  setting  aside  the  vcfdict  and  entering  a  non- 
suit, was  stopped  by  the  Court. 

Pullock  Serjeant,  in  support  of  the  rule,  contended 
that  the  objection  taken  at  the  trial  was  fatal,  insisting 
that  the  other  party  to  the  note  should  have  been 
joined  in  the  action.     Sed 

Peb  Curiam.  The  action  is  well  brought  in  the 
name  of  the  plaintiff  only,  because  he  appears  to  be 
the  principal  debtor.  This  is  not  a  joint  promissoiy 
note;  it  is  a  promise  to  pay  by  the  plaintifF  alone, 
and  the  name  of  the  other  party  is  only  added  as  a 
surety ;  but  even  if  they  were  both  to  be  considered  as 
debtors,  the  objection  would  not  be  good,  because 
either  might  declare  singly,  and  at  most  the  objection 
should  have  been  pleaded  in  abatement,  and  was  no 
ground  of  nonsuit. 

Rule  discharged. 


Afonday, 

JiMe28th. 


Sladb's  Bail. 


Ball  cannot       O^^  ^^  ^^  ^^'  ^^  ^^  ^^^^  offered  to  justify  as  a 
i^wldceeper  if  houselceeper,  and  it  appeared  that  he  occupied  every 

he  oocnpy  every  i^Q^m  in  the  house  where  he  lived,  with  the  exception 

room  in  a  '  <^ 

house  nnder  a  leaie,eioept  oae,  mUch  is  merred  for  hb  landlord*  idio  paQrs  all  the  taaeB.(«) 


Bail  rejected 
who  had  rented 
a  house,  and 
underlet  the 
same  to  another 
who  paid  the 
taxes,  and  let 
first  floor  to  the 
hul,  but  whom 
lanAord  would 
not  accept  as  a 
tenant,  and 
therefore  he 
paid  the  full 
rent  to  the  bail, 
whopajditoter 
to  the  landlord. 


(a)SeeBo6r«BaU,  <m#e2^;  Walker's  Baal,  ante  316.  See  also  ^i 
Mich.  T.  1816.  SpaitUe  opposed  the  justification  of  bail,  who  had  some 
time  ago  taken  a  house,  which  he  afterwards  underlet  to  anotter  whom 
the  landlord  refused  to  accept  as  a  tenant.  The  under-tenant  paid  the 
I,  and  let  to  the  bail  the  first  floor  of  the  house.  The  under-tenant 
the  rent  for  the  w4iaie  house  to  the  bail,  who  paid  it  over  to  the  land- 
lord. It  was  contended  that  this  bail  was  not  a  housdteepcr,  andjjyyfqr 
J.  held  that  he  ought  to  be  r^ected. 

H  It  has  been  held  however  in  the  Court  of  Exchequer,  that  a  person  cm- 
ployed  by  the  commissionen  in  the  repair  of  wnter-works»  who  b  alhnred 
a  house  to  live  in  during  the  period  of  his  employment^  for  which  he  pays 
no  rent  or  tales,  may  be  allowed  to  Jutify  as  bsiU  XTtUuamr.Ikikid^ 
2  Price,  B. 
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of  one  in  which  his  landlord  lived ;  that  he  had  a  lease        1819- 
of  the  premises,  but  that  his  landlord  paid  the  taxes.      slade's  Baiu 

Baylby  J.  said,  that  under  these  circumstances 
the  party  could  not  be  considered  as  the  housekeeper, 
but  gave  time  to  add  and  justify  other  bail. 

E,  Lawes  for  the  plaintiff,  and  Eipina$$e  for  the 
defendant. 

Taylor's  Bail.  j^:A. 

fW%HE  notice  of  justification  of  one  of  the  bail  in  this  Notice  of  bail 

case  described  the  party  as  A.  B.  of  Cannon  Street  ^^^  Road, 

Road,  without  any  number  of  the  house  in  which  he  J^^^ie*"^, 

Hved,  it  being  admitted  that  Camion  Street  Road  was  without  givug 

any  numoer  of 

nearly  a  mile  in  length.  the  house,  held 

sufficient,  wheo 
it  was  Bworn 

Hutckinsan  for  the  plaintiff,  objected  that  this  notice  ^'^*^ ' 
was  too  general.  the  bui,  lo  as 

to  senrehim 
with  proce88.(a) 

Comyn  insisted  that  it  was  sufficient,  particularly 
afler  the  plaintiff  had  found  means  of  serving  the  bail 
with  process  on  the  bail-bond,  which  fact  was  sworn 
to  in  the  affidavit. 

Baylby  J.  was  of  opinion,  under  these  circum- 
stances, that  the  objection  was  not  well  founded,  and 
therefore  permitted  the  bail  to  justify. 

(a)  See  IFMs  Bail,  anU  493,  aud  other  cases  in  notes  to  Jaehon's 
Bail,  ▼.  Cottier,  5  Tmni,  554. 


Anonymous.  J^^ 

g^URfVOOD  moved  for  a  rule  to  shew  cause  why  The  Court  will 
personal  service  upon  the  defendant  of  the  mas-  todu^nsc with 
tcr's  allocatur  of  the  costs  of  the  day  for  not  proceed-  pcww^i  tenice 
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1819-  ing  to  trial,  should  not  be  disp«i$ed  with,  on  an  affi- 
AwoNYxous.  davit  stating  that  the  defendant  kept  himself  within 
of  the  master's  ^^^^  in  order  to  avoid  personal  service  of  the  process, 
^''^ocaturfyr  and  had  be«a  seen  by  his  neighbours  during  the  days 
view  to  an  at-  when  the  deponent  called  at  his  house  to  serve  him 
affidayitthatthe'^^^  ^^^  process.  The  affidavits  of  the  neighbours 
*'*?"^*''**^  did  not  state  that  they  saw  the  defendant  in  his  house 

out  of  the  way  -^ 

to  avoid  being     at  the  Very  hour  that  the  party  called  to  serve  him 

served,  (a)  .  i     %         .» 

With  the  allocatur, 

Abbott  C.  J.  As  this  motion  is  probably  made  as 
a  previous  step  to  a  motion  for  an  attachment,  and  may 
be  considered  in  principle  the  same,  I  think  we  c»inot 
dispense  with  personal  service.  I  know  of  no  instance 
of  a  similar  appUcation ;  and  unless  some  authority  is 
cited  to  support  it,  I  think  we  ought  not  to  establish  a 
precedent,  pregnant  with  such  serious  consequences. 
This  is  not  merely  the  case  of  a  person  keeping  out  of 
the  way  to  avoid  the  service  of  a  rule,  but  it  is  to  avoid 
a  demand  of  money,  which  is  an  antecedent  step  to  an 
attachment.  I  am  not  aware  that  the  Court  ever  dis- 
pensed with  personal  service  in  such  a  case,  and  as 
no  authority  is  cited  I  think  we  ought  not  to  grant 
the  rule.  I  know  that  in  a  very  strong  case  from 
Salisbury f  the  Court  refused  a  similar  application.  I 
recollect  an  instance  of  a  person  who  carried  a  power 
of  attorney  in  his  pocket  for  many  months,  in  expec- 
tation of  meeting  a  man  of  whom  it  was  necessary  to 
make  a  personal  demand  of  money,  and  at  length  he 
succeeded  in  his  object. 

Rule  refiised. 

.  (a)  See  as  to  personal  service  of  an  ejectment,  where  the  affidavit  states 
the  deponent's  belief  that  the  tenant  kept  out  of  the  way  to  avoid  Mng 
served.  Doe  r.  Aoe,  poBi^  505,  506;  and  as  to  personal  service  of 
notices,  ftc  where  the  person  to  be  served  keeps  out  of  tiie  way  to  avoid 
being  served,  7¥d!(^  6tfa  ed.  62.  And  see  as  to  the  personal  serfice  neces- 
sary before  moving  for  an  attachment,  Tidd,  6th  ed.  811. 
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Doe  on  the  demise  o/*Lovell  against  Roe.  J^'^I^^ 

^WlINDAL  moved  for  a  rule  to  shew  cause  why  the  jn  ejectment 

service  of  the  declaration  in  ejectment  m  this  ^e^?'thcd^ 

case  should  not  be  deemed  fi:ood  service.    The  pre-  duration,  by 

^  '^  nailing  it  to  the 

door  of  the  stable,  no  peoon  being  therein,  and  tlien  going  to  the  defendant's  house  and  in- 
forming bim  of  vhat  had  been  drae,  held  insnlBdeiit  to  gromid  a  rule  that  the  service  be 
deemed  good,  (a) 

(a)  See  next  case.    It  is  not  sufficient  that  a  notice  should  have  been 
stuck  up  on  the  gateway  of  premises,  where  it  is  not  sworn  that  the  de- 
fendant keeps  out  of  the  way.  AnoMgnmuy  TVm.  T.  1814.  June  22d.  JffuOock  Declaration  in 
moved  for  judgment  agunst  the  casual  c;iector,  on  an  aAdavit  thai  the  de-  ejectment  stuck 
cUration  had  been  stuck  up  on  the  gateway  of  the  premises;  but  not  ^^^f\l^^ 
swearing  that  the  defendant  was  out  of  the  way,  &c.  the  Qmrt  held  it  m^t's  premises 
insufficient.    Rule  refused.  is  not  sufficient. 

So  it  is  not  suffident  to  state  that  the  deponent  had  called  at  the  te-  unless  it  be 

nant's  house  in  the  morning  and  agun  in  the  evening,  and  not  finding  the  V^  j    t  ke  t 

defendant  at  home,  had  nailed  the  declaration  ton  the  most  conspicuous  ^q^  ^f  ^^  ^^y^ 

part  of  the  premises,    ^mom.  Trin.  T.  22  Jtme^  1813.     Timlal  moved  for  a  j^^  ^^^j,  ^ 

rule  to  shew  cause  why  the  service  of  a  decUration  in  ejectment  should  not  grround  a  rule 

be  deemed  suffident,  on  the  ground  that  the  person  serving  the  dedara-  that  service 

tion  had  called  at  the  house  of  the  tenant  in  the  morning,  and  again  in  the  "^^^^^^  f^ot^ 

evening,  and  not  finding  him  at  home  dther  time,  he  nailed  thededara-  Sufficient ^to 

tion  up  on  the  most  conspicuous  part  of  the  premises.    Le  Blanc  J.  held  show  that  the 

that  this  was  insuffident ;  the  case  must  be  carried  fiuther.    It  should  be  lessor^  of  the 

shewn  that  the  lessor  of  the'plaintifr  had  done  all  in  his  power,  and  that  ^^^^^  *^ 

otherwise  the  learned  Counsd  must  take  nothing  by  his  motion.  ^]  j^  ^^  ^^^ 

In  order  to  dispense  with  personal  service  of  a  declaration  in  ejectment,  tempts  to  find 

it  ought  to  appear  that  the  tenant  keeps  out  of  the  way  to  avoid  bdng  the  defendant 

served,  and  the  deponent's  belief  of  that  foct  should  be  stated.    Jnpm.  ^^^  ^^ndhSi 

Trin.  T.  Wtdnaday,  June  23,  A.  D.  1613.  Barlcw  moved  that  service  of  de  -  therefore  stuck 

daration  in  ejectment  might  be  deemed  good  service,  and  the  service  of  rule  up  the  declara- 

nui  also.     The  affidavit  stated  that  the  tenant  had  deserted  the  premises  tion  on  the  pre- 

,  15  months,  and  that  the  dedantk>n  had  been  served  on  the  tenantfs  ser-  ™"<*- 

rant-maid  on  the  premises,  and  that  the  nature  of  the  dedaration  had  been  Affidavitof  ser- 

explained  to  her;  but  did  not  go  on  to  state,  that  they  had  searched  for  ^^  where  te- 

the  tenant  and  did  not  find  him,  and  that  they  did  not  know  where  he  ngnt  bad  left 

was  to  be  met  with,  ajid  that  they  believed  he  kept  out  of  the  way  to  premises,  not 

avoid  bdng  served.    Bayley  J.  said  it  was  not  sufficient.  ^*^  ^^^ 

See  alto  Doe  ex  dem.  Lowe  v.  Roe,  East.  T.  1814,  jiprii  14th.    Crou  ^^*%bCTe 

moved  for  judgment  against  the  casual  ejector,  on  an  affidavit  that  the  he  was,  not  siif- 

declaration  had  been  stuck  upon  the  house,  there  being  nobody  in  it,  ficienL 

and  the  neighbours  believing  that  the  tenant  in  possession  had  absconded,  Affidavit  to 

—the  affidavit  did  not  state  the  deponent's  bdief  of  the  defendant's  ^und  a  mo- 

keeping  out  of  the  way  to  avoid  the  service.    Dampier  J.    It  is  not  suffi-  ^.o-t  ainin^' 

dent  to  entitle  you  to  sign  judgment,  that  nobody  is  in  the  house.    If  the  the  casual  dect 
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1819*        mises  mentioned  in  the  declaration  were  stables,  and 
Doe"        ^6  deponent  went  to  the  {U'emises  to  serve  the  decla- 

^oe''  ration,  but  finding  no  person  in  possession  he  nailed  a 
copy  of  the  declaration  against  the  door,  and  then 
went  to  the  dwelling  house  of  the  defendant,  and  in- 
formed him  what  he  had  done.  The  Court  said  this 
affidavit  was  not  sufficient  even  for  a  rule  to  shew 
cause,  because  the  deponent  had  not  done  what  he 
might  reasonably  be  expected  to  do  for  the  purpose 
of  properly  serving  the  declaration. 

Rule  refused. 

or,  where  no        poetewion  b  acUuUy  ▼aounfty  yon  nuut  proceed  ai  such ;  bot  oo  dedded 
one  was  in  the     caact  almoat  any  thing  in  the  hooie  will  prevent  it,— aa,  amaH  beer  being 

d^dtfatilm  wL    ^  *  *^*^^'  ^  '^''  ^^^'  or  hay  in  a  bam.    Beadea,  yoor  aAdarlt  to 

stuck  up  there-     ground  this  motion  should  state  the  deponent's  belief  that  the  tenant 

on,  must  state      kept  out  of  the  way^or  ahsoonded,  for  the  porpoee  of  avoiding  Ae  serrice. 

the  deponent's      KhIq  icAised. 

belief,  that  the 

the  party  absconded  with  a  view  to  avoid  the  service. 


Wedneiday, 
June  16th. 


The  affidavit 
upon  which  to 
moi'e  lor  judg- 
ment against 
casual  ejector, 
where  the  te« 
nant  has  ab- 
sconded, must 
state  that  the 
copy  of  de- 
claration was 
left  as  well  as 
adfixod  on  the 
premises,  and 
that  the  depo- 
nent has  used 
due  means  to 
find  out  such 
tenant's  resi- 
dcnce,  and  ve- 
rily believes  he 
has  absconded. 


Dob  dem.  Tarluy  against  Roe. 

JTiOMYN  moved  for  a  rule  nisi  for  judgment  against 
casual  ejector,  and  that  rule  might  be  served  in 
the  same  manner- as  the  declaration,  upon  an  affidavit 
stating  that  the  tenant  in  possession  bad  absconded  to 
avoid  arrest,  and  that  the  declaration  was  nailed  upon 
the  outer  door  of  the  house. 

Bay  LEY  J.  You  ought  to  have  shewn  that  you 
left  the  declaration  there.  Upon  amending  your  affi- 
davit, you  may  take  a  rule  nut,  and  you  may  affix  the 
rule  nisi  in  the  same  way. 

CamyH  accordingly  obtained  a  fresh  affidavit,  staU 
ting,  "  That  deponent  did  on,  8cc.  affix  and  leave  on 
the  outside  of  the  street  door  of  the  messuage  and  pre- 

(a^  See  the  notes  to  the  last  case. 
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misea  in  declaration  mentioned,  a  trae  copy  of  the 
declaration  hereonto  annexed,  and  notice  thereunder 
written ;  the  same  messuage  being  entirely  shut  up 
and  deserted.  And  this  deponent  further  saith,  that 
he  has  made  diligent  inquiry  after  John  Dixon,  the 
late  tenant  in  possession  of  the  said  premises,  and 
whom  this  deponent  hath  been  informed  and  verily 
believes  is  possessed  of  the  lease  thereof,  but  this 
deponent  doth  not  know,  nor  can  he  learn  where  he 
now  resides  or  can  be  found,  so  as  to  serve  him  with  a 
copy  of  the  said  declaration  and  notice,  but  this  de- 
ponent verily  believes  that  he  has  absconded  to  avoid 
being  arrested  for  debt."  Upon  this  affidavit  a  rule 
fiisi  was  obtained. 
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Walters  against  Mace. 


Monday^ 
Jwe  28tlu 


A  CTION    against    the  defendant    for  maliciously  Where  the  de- 
charging  the  plaintiff  with  felony,  and  obtaining  thatdefencUDt 
a  warrant  and  imprisoning  him  and  causing  him  to  be  u^^^g^J^n 
examined  before  a  justice  of  the  peace;  with  a  count,  of  JVater/ork^m 

•^  *  tlie  oouQty  of, 

&c.  nd  charged  phdntUf  with  felony,  &e."  and  it  waa  proved  that  the  title  of  the  magistrate 
waa  «  R.  C.  Baron  of  ff^aierpark,  in  the  coimty,  &c"  Held»  that  thia  was  a  &tal  ra- 
riance.  (a) 


(a)  In  AMbol  r.  Briitow,  2  Marsh.  Rep.  159.  a  caae  is  mentionedby  Gtikt 
C.  J.  in  which  Lord  Kenyon  ruled  in  an  action  for  medicinea alleged  to  have 
been  furnished  to  the  defendant's  wife  Mmry^  that  the  delivery  to  his  wife 
£lisafef Amight  be  proved,  the  defendant's  wife  being  the  material  word.  See 
also  PwtctU  V.  Alaauanara^  as  dted  by  Lanfttnct  J.  9  EoMi.  163.  But  the 
misnomer  of  a  third  person  is  in  general  fatal.  Aiem  v.  Uwmnf^  15  EoMt^ 
161 ;  NutcMnson  v.  Piper,  4  Tmmt,  810.  m/in*  Rep.  8.  though  the  mia- 
nomer  of  one  of  the  parties  sued  is  not  material  on  the  general  issue,  where 
the  identity  is  proved.  Vickauon  v.  Bowes,  16  East,  110.  See  also  1 
Stark.  47.  where  a  variance  was  discovered  between  the  name  of  one  of 
the  indorsera  aa  it  was  stated  in  the  declaration,  and  the  name  which 
appeared  upon  the  bill,  the  name  being  in  the  one  place  PkUHp  PhiUips 
and  in  the  other  PkUUp  PhiUip,  and  it  waa  held  immaterial.  In  the  case 
of  Biackmare  r.  Flemyng,  7  T.  R.  446.  where  an  action  was  brought  on  a 
Judgment  and  mti  tiel  record  was  pleaded,  and  on  the  day  given  to  pro- 
duce the  record  it  appeared  that  in  the  former  cause  the  defendant  was 
sued  as  the  Right  Honourable  HamUtw  Fkmgng  Eari  of  fTigtown,  having 
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18 19*  for  words  imputing  felony.  The  first  and  second  coonC? 
of  the  declaration  alleged,  that  the  defendant  went  be- 

agtdnst  fore  Rkhcrd  Cavendiakf  Baron  Waterpark  of  Water- 

Wherethe  de-  FORK  in  the  county  of  Corky  in  the  kingdom  of  Ireland^ 

ttTthc  de*f^*!  ^»°S  »  Justice  of  the  Peace  in  and  for  the  county,  and 

ant  spoke  these  maliciously  and  without   any  reasonable  or  probable 

words  of  the  "^  •         , 

plaintiff  :«7%w  causc,  charged  the  plaintiff  with  felony  and  obtained  a 

uid^be^le  it,  Warrant  under  which  he  was  arrested  and  examined 

&C,"  Held,  before  the  said  justice  upon  the  said  charge  of  felony. 

not  supported  The  third  count  alleged    that  the   defendant  spoke 

^rds  "  //  is  the  following  words  of  slander,  of  and  concerning  the 

Sdr^stofeV  plaintiff-    "  This  is  my  umbrella  and  he  stole  it  ftom 

&c.".  the  um-  my  back-door,"  and  special  damages  were  laid.   At  the 

brcUa  not  being  ,«  ^  ,,  ..  i., 

present.  (6)  tnal  before   G arrow  B.  at  the  last  Assizes   for  the 


pririlege  of  peerage,  and  in  this  action  he  was  called  HamiHon  Fbmufmg 
Esquire  commonly  called  Earl  of  Wigtmon^  without  noticing  that  the  first 
action  iras  brought  against  him  as  a  peer,  this  was  held  to  be  a  fiulure 
of  record,  and  leave  was  giren  to  the  plaintiff  to  amend  his  dedantioB 
on  payment  of  costs,  and  the  defendant  to  be  at  liberty  to  plead  de  smiw. 
But  in  the  case  of  Lord  SuffUU  v.  BrmXf  2  SiarL  176.  where  it  appeared 
on  the  production  of  the  recocd  described  in  the  declaration,  that  the  de- 
fendant was  styled  in  that  record  Baron  Sujffiddy  but  in  the  aU^ation  in 
present  action  he  was  described  as  the  Right  Honourable  the  Eari  of 
SufieUy  Lord  EUenbanmgk  overruled  the  oljection  on  its  being  answered 
on  the  part  of  the  plaintiff  that  it  would  be  proved  that  both  names  were 

intended  to  apply  to  the  same  person.    See  also  the  King  v. ,  which 

is  cited  9  Eatt^  163.  In  the  case  of  Doe  on  the  dem.  of  the  Mayor,  Al- 
dermen, Capital  Burgesses  and  Commonalty  of  Atalden  v.  Miller^  1  Btirn. 
&  Aid,  699.  where  a  demise  was  laid  by  the  mayor,  aldermen,  &c.of  tiic 
borough  town  of  Maiden,  and  it  appeared  on  the  trial  that  the  name  of 
the  corporation  according  to  the  charter  was  **  the  Mayor,  &c.  of  M.  '* 
without  the  words  Borough  Town ;  it  was  held  that  this  was  no  vari- 
ance, as  it  appeared  from  the  charter  which  was  in  evidence  that  MaUem 
was  a  borough  town :  and  it  was  held  to  be  no  variance  that  the  name 
was  called  Maldon.  instead  of  Maiden,  the  two  words  being  idem  tonmu. 

(6)  So  if  the  words  be  laid  in  the  third  person,  as  "  He  dc8er\'e8  to  be 
hanged  for  a  note  he  forged  on  A.'*  proof  of  words  spoken  in  the  second 
person,  as  **  You  deserve,  &c."  will  not  support  the  declaration ;  for 
there  is  a  great  Affiercnce  in  the  effect  produced  by  the  two  modes  of 
expresdon.  Avaritto  r.  Rogert,  BuOer  Pri.  5.  The  same  ^(Ant  has  been 
held  on  an  indictment  for  speaking  words  of  a  justice  of  the  peace, 
where  the  words  spoken  were  "you  are  a  perjured  justice,  &c."  and  the 
words  charged  in  the  indictment  to  have  been  spoken  were  **  ht  is  i.  per- 
jured justice,   &c."    The  King  r.  lieny,  4  T.  R.  217.      So  it  has  been 
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county  of  Stafford,  Lord  fVaterpark  being  examined  as 
a  witness  in  support  of  the  first  and  second  counts  of 
the  declaration,  stated  that  his  proper  names  and  titles 
were  Richard  Cavendish^  Baron  Waterpark  of  Water-- 
park  in  the  county  of  Cork  in  the  kingdom  of  Ireland^ 
and  not  Baron  Waterpark  of  Waterfork.  In  support  of 
the  count  for  slander  the  words  proved  were  these.  *'  It 
is  my  umbrella  and  he  stole  it  from  my  back-door."  It 
was  objected  at  the  trial  that  these  were  fatal  variances ; 
first,  because  there  was  no  such  pefson  in  existence  as 
Richard  Cavendish,  Baron  Waterpark  of  Watetfork  in 
the  coimty  of  Cork  in  the  kingdom  of  Ireland;  and  se- 
condly, that  the  words,  "/^is  my  umbrella"— were 
very  different  in  sense  and  meaning  from  the  words 
*^  This  is  my  umbrella ;  "  it  appearing  in  evidence  that 
the  umbrella  which  the  plaintiff  was  alleged  to  have 
stolen  was  not  present  at  the  time  the  words  were 
spoken.  The  learned  Judge  acquiesced  in  both  objec- 
tions, and  directed  a  nonsuit. 
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Mace. 


W,  E,  Taunton  last  Term  obtained  a  rule  nisi  for 

holden,  that  a  count  for  words  spoken  affirmatirely  is  not  supported  by 
proof  that  they  were  spoken  by  way  of  interrogaUon.  Barnes  v.  HoUo- 
iMy,  8  T.  R.  150.  But  when  the  effect  of  the  words  is  stated  in  the  de- 
claration it  is  not  always  essential  that  the  identical  expressions  should  be 
set  forth:  as  when  the  words  laid  in  the  declaration  were,  <<  Y'ou  are  a 
thief,  you  stole  one  of  my  sheep  and  klUed  it,"  and  the  words  as  proved 
in  evidence  were,  <<  Yon  stole  my  sheep  and  killed  it, "  and  this  was  ob- 
jected to  as  a  material  variance.  Lord  EUenborourh  overruled  the  objec- 
tion, observing  that  the  words  **  you  killed  it  '*  shewed  that  one  sheep 
only  was  meant.  RobinsoH  v.  WiUu,  2  Sttirk,  194.  Where  the  words 
laid  in  the  declaration  were  **  she  is  a  great  thief,  she  ought  to  have  been 
transported,  it  was  held  that  these  words  were  not  proved  in  substance  by 
the  words  **  she  is  a  bad  one,  she  ought  to  have  been  transported.'*  Han- 
cocky.  Wmter^  7  Taunt,  205;  2  Marsh.  502,  S.  C.  The  particular  expres. 
sion  must  be  set  forth  in  the  declaration ;  and  a  general  statement  that  the 
defendant  charged  the  plaintiff  with  being  in  insoSoent  eircumstoMces,  or  in 
such  general  terms,  will  be  bad  even  after  verdict  Cook  v.  Car,  3 
M.  &  5.  110 ;  6  Tawii,  169.  Hence  it  seems  material  that  the  words 
should  be  stated  with  precimon ;  and  the  smallest  variation,  even  in  a 
letter,  if  it  alter  the  meaning  of  the  words  employed,  will  be  a  fatal  ob- 
jection. 

2  M 
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t 

1819.        setting     aside    the    nonsuit    and  obtainifng    a  new 
wH^Ms      *"»'>  ^"*  ^^^^  ^^"^  shewed  cause ;  but  the   Court 
against        called    on  Taunton  to  support  his  rule;  and  taking 
^^""^         the  second  objection  first,  he  urged  that  the  plain- 
tiflF  was  not  tied  down  to    any  particular    umbrella 
alleged  to  have  been  stolen.     It  must  be  taken  that 
the  words  set  forth  in  the  declaration  were  a  substan- 
tive charge  and  imputation  of  felony.     If  so,  the  words 
proved  in  evidence  to  have  been  spoken  supported  the 
substantive  charge,  and  it  signified  nothing  whether 
the  article  charged  to  have  been  stolen  was  present  or 
absent  at  the  time  the  slander  was  uttered.     It  was 
not  the  less  an  imputation  of  felony,  because  the 
article  was  not  present,  the  substance  of  the  charge  in 
issue  being  proved.    The  case  of  Hall  v.  Smith,  (a)  is 
precisely  in  point :  there  the  plaintiff  declared  that  he 
had  been  a  wool-stapler  at   Cirencester ,   and  was  a 
Brewer  at  Oxford,  and  that  the  defendant  spoke  of  him 
as  such  trader  these  words :  "  Mr.  Hall  and  Mr.  Brooks 
have  both  been  bankrupts,  and  Mr.  HaU  at  Cirences- 
ter," and  gave  no  evidence  of  his  having  been  a  wool- 
stapler,  but  only  that  he  was  a  brewer  at  Oxford,  and 
proved  the  words  spoken  to  have  been  these,  "  He  was 
a  bankrupt  at  Cirencester,  8cc."  and  the  Court  held  that 
this  proof  sustained  the  allegation  that  the  words  were 
spoken  of  him  in  his  trade  of  a  brewer,  for  a  trader  at 
Oxford  may  be  a  bankrupt  at   Cirencester.    In  that 
case,  the  words  proved  did  not  relate  to  either  of  the 
trades,  but  inasmuch  as  the  gravamen  of  the  charge 
was  that  the  plaintiff  was  a  bankrupt,  the  Court  was 
of  opinion  that  the  words  were  substantially  proved. 
So  in  the  present  case,  the  gravamen  of  the  charge  is 
that  the  plaintiff  stole  an  umbrella,  and  it  is  of  no  im- 
portance, with  reference  to  that  charge,  whether  the 
words  be,  ^'  This  is  my  umbrella,*'  or  ^'  It  is  my  um- 
brella, and  the  defendant  has  stolen  it,*'  the  variance 

(c)  \M.SlS.  287. 
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being  wholly  immaterial.  As  to  the  second  point,  the  1811). 
variance  between  Waterpark  and  Waierfork  is  also  Walters 
altogether  immaterial,  because  the  description  of  the  agaw»t 
titles  of  the  magistrate,  before  whom  the  charge  of 
felony  was  made,  is  only  matter  of  inducement  in  the 
declaration,  and  at  all  events  the  w^ords  "  Baron  Water- 
park  of  Waierfork  in  the  county  of  Cork  in  the  king- 
dom of  Ireland/*  are  only  surplusage,  and  need  not 
have  been  set  out ;  for  most  certainly  if  it  had  been 
said  that  the  defendant  appeared  before  one  Richard 
Cavendish  Baron  of  Waterpark,  that  would  have  been 
a  sufficient  description  of  the  noble  Lord,  because  it 
would  be  giving  him  the  title  by  which  he  was  usually 
known  in  the  world,  and  it  was  not  necessary  to  go  on 
and  state  the  name  of  the  place  from  which  he  took  his 
title.  The  case  of  Alcorn  v.  Westbrook,  (a)  goes  much 
beyond  this.  That  was  an  action  on  the  case,  upon  a  ^ 
promise  to  deliver  up  a  bond,  whereby  one  Lord  Viscount 
Gave  became  bound  to  the  plaintiiPs  testator  in  the 
sum  of  300/.  and  it  was  objected  that  the  bond  was 
not  rightly  described  in  the  declaration,  for  there  it 
was  Lord  Viscount  Gave,  whereas  the  bond  deposited 
and  proved  to  be  demanded  was  entered  into  by  Lord 
Viscount  Gage ;  but  the  Court  afler  taking  time  to  con- 
sider of  the  case,  in  the  result  they  were  unanimously 
of  opinion  that  the  action  was  well  laid,  for  the  word 
Gave  was  only  surplusage.  [Bayley  J.  He  was 
rightly  called  in  other  parts  of  the  record  and  in  other 
parts  of  the  bond,  as  the  bond  was  set  out,  and  there- 
fore the  Court  considered  that  there  being  two  incon- 
sistent parties  to  the  bond,  they  were  at  liberty  to  reject 
the  name  of  Gate  as  surplusage].  The  proof  of  all 
the  titles  of  the  magistrate  described  in  the  declaration 
is  no  part  of  the  plaintiff's  case,  nor  could  the  plaintiff 
be  required  strictly  to  prove  them.    At  the  trial  there 


(a)  1  mU.  115. 
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was  no  inquiry  made  whether  there  was  any  other 
noble  Lord  of  the  same  name,  nor  whether  Waierfark 
was  the  real  place  of  his  residence,  and  non  constat j  but 
the  noble  Lord  lived  at  a  place  called  fVateffork.    It 
was  not  necessary  that    the  plaintiff  should  set  out 
the  noble  Lord's  titles  with  that  sort  of  certainty  that 
was  to  be  found  in  his  patent.     He  then  referred  to  the 
following  case,  which  was  stated  to  have  occurred  a 
few  years  ago  :  the  defendant  demurred  to  a  declara- 
tion, which  began  in  the  following  manner,  "  J.   N. 
commonly  called  G.  N.  of  C.  D.  in  the  county  of  so 
and  so ;"  and  the  counsel  in  support  of  the  demurrer 
contended  that  the  alias  dictum  ought  to  be  put  afler 
the  description  of  the  place,  urging  that  the  rule  of 
law  was,  that  where  a  person  is  described  with  an  aliasy 
it  ought  to  be  after  the  full  description  of  the  name 
which  preceded  it ;  and  the  Court  on  that  occasion 
said,  "  We  are  not  to  presume  but  that  the  man  was 
christened  by  the  whole  name  set  out/*     Mr.  Baron 
fVood  argued  the  demurrer,  and  his  objection  was  met 
by  this  observation :  "  If  there  be  any  possible  case  in 
which  the  plaintiff  is  right,  you  are  wrong,  for  th^t^  is 
nothing  to  shew,  but  that  the  man  may  have  been 
christened  by  the  whole  name  however  nonsensical  it 
may  appear,  and  we  will  not  presume  that   the  plain- 
tiff is  wrong,  until  you  shew  that  he  is."  (a)    So  here. 


« 


Henry  Pre- 
vMt  late  of  ZoM- 
don  merchant 
otherwise  called 
Nenn  Prevost,** 
held  a  good  de- 
scription of  de- 
feouant,  in  a 
pica  in  abate- 
meat. 


(a)  Vide  Scoit  ▼.  Soans,  3  East.  Ill,  where  it  was  held  that  the  defend- 
ant's being  sued  by  the  name  of  Jomatlum  otherwise  Jolm  Smauy  is  no 
cause  of  demurrer  to  the  declaration,  for  it  should  be  intended  thatJmmtAaM 
otherwise  John  was  all  one  Christian  name.    But  where  a  defendant  was 
sued  as^Ienry  Prevoat  late  of  Londm  merchant  otherwise  called  Htmi 
Prevoit,  and  the  defiendant  pleaded  in  abatement  that  he  was  baptized  by 
the  name  of  Henri  and  was  always  called  by  the  Christian  name  of  Henry 
Prevoat  otherwise  called  Henri  Prevost,  the  plea  was  holden  bad  upon  de- 
murrer. CaumontY.  Prevott^  7Vm.T.  1816.  June  20th.  The  defendant 
stiled  in  the  commencement  of  the  declaration  Henry  Prevoti  late  of. 
don  merchant  otherwise  called  Henri  Prevoat.     In  the  rest  of  the  dedara- 
tion,  he  was  alluded  to  by  the  term,  the  said  defcndanL    Plea  in  abate- 
ment, that  the  defendant  was  baptiised  in  the  name  of  Henri  and  was 


always  called  by  the  Chriatian  name  of  Utwy  Prevost  otherwise  called 
Hemri  Pttoott*  General  demnirer.  The  following  cases  were  cited :  Qrif- 
JUh  y.  MiddltUuiy  Cro.  Jw,  425.  where  It  was  held  that  Piers  was  to  be 
considered  the  same  name  as  Peter :  and  the  Ch.  J.  sidd  that  where  one 
was  sued  by  the  name  of  Sanders  and  his  name  was  Alexander^  ytX  it 
was  held  to  be  well  enough ;  and  that  Joan  and  Jane  are  but  one  name, 
although  AgneU  and  Ann  GilUan  and  Julian,  are  all  different  names. 
Doumet  y.  Hatkway,  2  Rott.  Abr.  136.  pi.  11 ;  Evans  v.  King,  WUks, 
554;  Scott  y.  Saans,  3  East,  HI.  Bayky  J.  In  the  case  of  Seott  y. 
Soans,  the  Court  only  said  he  might  be  called  by  that  name ;  and  here 
tliere  are  other  words  interposed-^Himry  Prevost  late  of  London  mer- 
chant,  which  we  cannot  take  as  part  of  the  Christian  name  ;  and  it  is  also 
Hewrtf  otherwise  called  Henri,  which  a  man  may  be ;  he  cannot  have  two 
Christian  names,  but  he  may  be  called  by  two  names. ,  Lord  EUenborough 
Ch«  J.  It  is  impossible  to  incorporate  the  whoU  description  as  a  Christian 

name.  late  of  London  merchant,  that  is  against  all  sense. — Judgment 

for  the  plaintiff. 

(fl)  9  East,  157. 
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in  the  absence  of  all  evidence,  the  Court  will  presume         1819- 
that  lotd  Waterpark  lived  at  Waterfork.     In  the  case      „, 

«  ,       «.  T      »  n  Walters 

ot  the  King  v.  Lookup^  refenred  to  in  Purcell  v.  Macna-  t^mimt 
mora  (a)  which  was  an  indictment  for  perjury  assigned 
upon  an  answer  filed  to  a  bill  in  Chancery,  it  appear- 
ed that  the  indictment  stated  the  bill  to  be  directed  to 
Robert  Lord  jFfe/i/ey,  &c.  whereas  in  fact  it  was  directed 
to  Sir  Robert  Henley,  Kt,  See,  and  it  being  objected  that 
this  was  a  variance,  the  Court  over-ruled  the  objection. 
[HoLROYD  J.  The  way  that  case  is  to  be  understood 
is  this— *that  the  bill  was  alleged  to  be  directed  to 
Robert  Lord  Henley,  though  in  fact  the  bill  was  di- 
rected to  Sir  Robert  Henley,  who  at  the  time  of  the 
indictment  was  created  a  peer.  The  allegation  was 
true ;  and  there  being  sufficient  certainty  in  the  evi- 
dence that  there  was  no  other  Robert  Lord  Henley, 
proof  that  it  was  presented  to  Sir  Robert  Henley,  who 
had  been  Chancellor  but  had  in  the  mean  time  been 
created  a  peer,  was  held  sufficient.  That  is  the  way  I 
have  always  understood  that  case.  Best  J.  He  was 
described  Robert  Lord  Henley,  Keeper  of  the  Great 
Seal,  and  there  was  no  other  Robert  Lord  Henley 
proved  to  be  in  existence  at  the  trial.     Now  there  may 
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1819-        be  another  Lord  Waterpark  in  existence.]     It  lies  up- 

Waltebb       on  the  defendant  to  prove  that.     [Abbott  C.  J.  You 

^flijwi        jjyg  |.Q  nxake  out  your  case.      You  are  to  prove  that 

Mace*  •' 

the  defendant  went  before  a  justice  of  the  peace  for 
the  county  of  Stafford  of  the  name  of  Baron  Water- 
park  of  Waierfork.  Now  you  have  never  proved  that 
his  name  is  Baron  Waterpark  of  Waterfork.  It  is  the 
place  that  gives  the  title ;  and  you  have  not  proved 
that  his  residence  was  at  a  place  called  Waterfork^ 
The  noble  Lord  in  this  case  is  described  in  the  declar 
ration  as  being  one  of  his  Jtfajesty's  Justices  of  the 
Peace  in  and  for  the  county  of  Stqffinil ;  and  all  that 
is  necessary  to  shew  is,  that  he  is  the  person  meant. 
[Best  J.  This  is  not  like  the  case  of  the  Ku9g  v. 
Lookup,  because  there  is  only  one  Lord  Keeper  of  the 
Great  Seal,  whereas  there  may  be  an  hundred  Magis- 
trates in  the  county  cff  Stafford,']  Still  it  resolves  it- 
self into  a  question  of  identity  ;  and  the  only  point  is, 
whether  this  was  the  person  ban&Jide  intended  by  the 
declaration,  the  noble  Lord's  title  not  being  at  all 
material.  [Abbott  C.  J.  The  true  description  of  the 
place  from  which  a  nobleman  takes  his  title  is  of  the 
utmost  importance,  because  it  is  the  description  of  a 
name  of  dignity,  and  is  the  only  mi^ans  of  distinguish- 
ing the  title  of  the  party,  as  matter  of  identity,  because 
there  may  be  several  noblemen  of  the  same  name. 
To  illustrate  this,  there  is  Lord  Douglas  of  Douglas, 
and  Lord  Douglas  of  Lochleven;  Lord  Grej/  de  WU- 
loughbi/y  and  another  Lord  Grey  of  some  other  descrip- 
tion ;  and  so  of  several  other  noblemen.]  But  if  it  is 
a  question  of  identity  the  objection  to  the  description 
may  be  cured  by  evidence.  The  case  of  Purcell  v. 
Macnamara  (a)  in  principle  was  in  favor  of  this  argu- 
ment. Under  these  circumstances  it  was  submitted, 
that  the  nonsuit  ought  to  be  set  aside  and  a  new  trial 
granted. 

(a)  9Eait,  157. 
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Abbott  C.  J.      I  think  the  nonsuit  was  right  on        1B19* 
both  grounds.     It'appears  to  me  that  we  must  under-      walteri 
stand  the  allegation  in  this  declaration^  that  the  defen-        ^^'"^ 
dant  went  before  Richard  Cavendish,  Baron  Waterpairk 
of  Waterfork  in  the  county  of  Cork  in  the  kingdom  of 
Irelatidy  as  containing  the  description  of  the  name  of 
dignity  of  the  person  before  whom  the  defendant  went 
to  prefer  the  charge  which  is  the  subject  of  the  action. 
It  infers  that  he  did  not  go  before  any  person  whose 
name  was  Richard  CavemUih,  and  whose  title  of  dig- 
nity was  Baron  fVaterpark,  of  Waterpark^  but  Richard 
Cavendish,  Baron  of  Waterfork,  and  that  it  must  be 
understood  to  mean  a  different  person  fromjthat  intend- 
ed in  this  declaration.     As  to  t;be  second  pointy  I  am 
of  opinion^  that  the  variance  from  the  word  this,  as  in- 
troduced into  the  declaration,  is  fatal.    The  words  set 
forth  in  the  declaration  are  these :  '^  This  is  my  umbrella, 
and  he  stole  it  from  my  back-door.''    The  words  proved 
are, ''  It  is  my  umbrella,  and  he  stole  it  from  my  back- 
door.''    Now  although  the  exact  words  need  not  gene- 
rally be  proved,  yet  it  is  necessary  that  they  should  be 
substantially  proved ;  here  the  words  are  not  substanti- 
ally proved.    The  word  this  has  reference  to  something 
supposed  to  be  present ;  the  phrase  it,  is  equivocal :  it 
may  be  used  of  a  thing  present,  or  absent ;  as  for  in- 
stance, if  used  in  this  way,  ^' whose  is  thisf"'^^*  It  is 
my  umbrella,**— or  '*  what  is  this  ?  '*  "  It  is  my  umbrella.'' 
In  the  way  in  which  the  words  ase  alleged  in  the  decla- 
ration, the  party  is  supposed  to  be  speaking  of  a  thing 
actually  present.    If  the  umbrella  had  been  proved  to 
be  present  at  the  time  of  the  conversation,  though  the 
defendant  spoke  of  it  in  the  way  proved,  I  should  have 
thought  it  not  necessary  to  prove  the  words  exactly  as 
they  are  laid ;  but  the  umbrella  was  not  present,  and 
therefore  the  word  it,  as  proved,  must  be  understood  to 
have  been  used  with  reference  to  something  absent, 
whereas  the  declaration  alleges  the  words  to  have  been 
spoken  of  something  present.     As  the  words  proved  do 
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1 8 19,        not  shew  that  the  defendant  was  speaking  of  something^ 
Waltebs      present^  I  think  the  word  it  is  a  material  variance  from 
Mace!        ^^^  declaration,  and  consequently  on  both  grounds  this 
nonsuit  is  right. 

HoLROYD  J.  (a)  It  appears  to  me  also  that  the  non- 
suit is  right,  though  I  regret  the  necessity  of  deciding 
that  the  party  should  be  nonsuited  upon  variances  of 
this  kind.  But  the  plaintiff  by  making  his  election  to 
declare  that  the  defendant  appeared  before  a  particular 
person,  giving  that  person  a  certain  specific  description 
in  the  declaration,  is  bound  to  prove  it  s^ctly ;  hav- 
ing misdescribed  him,  he  docs  not  prove  that  the  de- 
fendant appeared  before  the  person  whom  he  alleges 
in  his  declaration  that  he  did  appear  before.  With  res- 
pect to  the  other  objection,  as  to  the  variance  betweoi 
the  words,  "  I7iis  is  my  umbrella,  and  he  stole  it  from 
my  back-door;"  and  **  It  is  my  umbrella,  and  he  stole 
it  from  my  back-door,''  I  think  that  is  a  variance  which 
we  cannot  get  over,  because  the  words  as  laid  in  the 
declaration  import  a  thing  which  is  present,  wh^eas 
the  words  proved  to  have  been  spoken  had  reference  to 
a  thing  absent ;  we  cannot  say  that  they  are  substanti- 
ally the  same  words,  however  they  might  be  if  the  um- 
brella had  been  present.  If  at  the  time  the  words  were 
used,  the  umbrella  was  in  fact  present,  I  should  be  of 
opinion  that  those  words  would  be  sufficient  to  satisfy 
the  declaration ;  but  inasmuch  as  it  was  absent,  and  the 
declaration  speaks  of  it  as  being  present,  I  am  of 
opinion  that  they  were  not  the  words  described  in  the 
declaration.  It  appears  to  me  therefore,  that  acting 
upon  the  rules  of  law  we  are  bound  to  sustain  this  non- 
suit. 

Best  J.     It  is  impossible  to  say,  that  ^*  Baron  fVa- 
terpark  of  ffaterforky "  can  be  construed  into  a  suffi- 


(a)  Bayley  J.  had  left  the  Court. 


IN  THE  Fifty-ninth  Year  of  GEORGE  III.  517 

cient  description  of  the  place  from  whence  the  noble  1819* 
Lord  takes  his  title.  The  description  given  is  a  descrip-  waltess 
tion  of  part  of  the  noble  Lord's  title,  because  he  takes  Jiace' 
the  title  from  the  place  in  which  he  was  bom,  or  where 
his  property  is  situated,  his  title  being  Baron  fVqterpark 
of  Waterpark.  In  the  same  way  we  speak  of  Earl  of 
such  a  place,  and  Duke  of  such  a  place,  which  imports 
the  honor  which  has  been  conferred  by  the  King  upon 
the  party.  It  is  part  of  the  title,  when  you  say  a  man 
is  Earl  or  Duke  of  such  a  place.  In  this  case,  there  being 
a  misdescription  of  the  noble  Lord,  in  calling  him  Baron 
Waterpark  of  Waierforky  instead  of  Waterpark,  I  think 
it  is  impossible  to  get  over  the  objection.  As  to  the 
second  objection,  there  is  a  manifest  diiference  between 
this  and  it.  When  the  defendant  says  ^^  It  is  my  um- 
brella," he  is  speaking  of  something  that  is  absent, 
whereas  the  words  in  the  declaration  have  reference  to 
something  present  at  the  time  they  were  spoken.  The 
case  of  HaU  v.  Smith  (a)  is  distinguishable  from  the 
present,  because  that  did  not  proceed  upon  any  sup- 
posed difference  between  the  words  laid  and  the  words 
proved,  but  whether  the  words  were  properly  introduced 
and  proved  with  reference  to  the  gravamen  of  the 
charge,  the  defendant  there  having  spoken  of  the  plain- 
tiff in  allusion  to  his  trade.  The  words  proved  in  that 
case  were  sufficient  for  the  purpose  of  shewing  that 
they  were  spoken  of  the  plaintiff  in  his  trade ;  for  whe- 
ther he  spoke  of  his  trade  at  Oxford  or  elsewhere,  was 
a  matter  quite  immaterial,  because  the  foundation  of 
the  action  was  the  slander  upon  him  as  a  tradesman, 
and  the  law  would  supply  the  defect  in  the  proof  of 
the  precise  words;  but  the  case  is  very  different  when 
you  come  to  speak  of  the  meaning  of  the  words.  I  am 
of  opinion  that  the  words  set  out  in  this  declaration  are 
very  different  from  the  words  proved,  and  therefore  I 
think  the  nonsuit  right. 

Rule  discharged. 


(a)    \  M.  SlS,  287. 
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j!^'*2»th  SwAixow  against  Beaumont. 

Incorenant,  A  CTION  of  Covenant.    The  declaration  set  forth 

^gmitthe  ^^^  ^^^  i°  ^^^  following  manner,  viz. — '^  It  was 

deed,  the  dccia-  witnessed  amonsrst  other  thinQ:s,  that  as  rceU  for  and  in 

ration  stated  o                            °  ' 

that  <4twa8  wit-  consideration  of  the  sums  of  money  which  the  said 

other  things,  plaintiff  had  already  expended  in  erecting  a  steam- 

eoSsiAsra^n^  engine,  a  blasting  furnace,  and  othet  buildings  requi- 

of,  &c."  and  sitc  and  necessary  for  the  purppse  of  smelting  iron  ore, 

sideratlons  pig  Ore,  &c.  in  Dovecoat  close,  and  other  closes  therein 

Scre^i^l)  after  expressed." — At  this  word,  the  statement  of  the 

word  in  the  dc-  consideration  concluded,  and  there  was  nothing  in  the 

daration  to  an-  '                                              , 

swertothc  declaration   to  answer  to  the  words  as  weu.     Plea, 

Held,  th^t^'  '^^'^  ^^  [factum.    At  the  trial  before  Richards  C.  B. 

was  a  fatal  te-  ^t  the  last  Assizes  for  the  county  of  Yorky  on  the  pro- 
nance,  (a)  •^                          , 

duction  of  the  deed,   the  consideration   therein  ex- 
pressed was  this :  '^  It  is  witnessed  as  well  in  consi- 


(a)  Vide  KniO  7.  WUliami,  10  East,  431 ;  HoweU  v.  Richards,  1 1  Efut, 
633 ;  Horsefall  v.  Tettar,  7  Taunt.  385 ;  Tempany  ▼.  Bmmtmd,  4  Camph. 
20 ;  Gcrdtm  v.  G^rtkm,  1  Stark.  294;  BtmUUck  ▼.  Uawley,  I  Campk  1»&; 
6  Taunt.  394;  2  MaraA.  Rep.  96;  Mfn-gatf  v.  Edwards ;  Hoar  v.  MUl, 
4M,6lS,  470.  The  case  of  Hanborougk  t.  Wilkie,  ocording  to  a  MS.  note, 
was  as  ioBowBZ'^iranbaraKgk  ▼.  WOkie,  Thtrsday,  Jan.  26,  HikT,  1815. 
Actioti  of  coTea«ot  by  the  mortgagee  against  the  mortgagor,  for  not  paying 
mortgage  money.  On  the  trial,  an  oljection  was  raised  by  Caa^fn  on  the 
ground  of  a  variance,  it  being  alleged  in  the  declaration,  that  by  the  deed 
the  defendant  bound  faimselfy  Mr  keirt  executors  and  admimstratois. 
Whereas  the  terms  of  the  oovanjuit  only  extended  the  obUgation  to  the 
defendant,  his  executors  and  adminstrators,  and  did  not  expressly  indnde 
the  defendant's  heirs.  A  verdict  was  obtained  for  the  plaintiff.  And  it 
was  now  moved  to  act  &Ade  this  venfict,  and  to  enter  a  nonsoit.  It  was 
urged  by  Comyti,  that  though  the  allegation  might  be  immaterial  and  ua- 
necessary  to  have  been  stated,  yet  having  been  stated  it  must  be  proved; 
and  tliat  there  were  many  cases  in  which  much  smaller  variances  had  been 
held  fiital.  Bristaw  v.  WrigkSy  iMmgL  665.  was  cited.  Lord  EUaA^ 
rough  Ch.  J.  The  heirs  would  be  equally  bound  whether  mentioned  or  not. 
It  was  unnecessary  to  state  whether  the  heirs  were  or  were  not  bound. 
Bayley  J.  This  was  a  totally  immaterial  part  of  the  deed  to  state.  The 
statement  is  immaterial  in  this  case,  and  can  have  no  fotnve  efect  on  the 
heir.  Le  Blanc  J.  Npr  on  these  parties.  Rule  refused.  See  4  M,  &  S, 
472,  3. 
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deration  of  the  sums  of  money  which  the  said  plaintiff        18 19. 
has  already  expended  in  the  erecting  and  building  a      ^';;^^ 
steam-enginey  blasting  furnace^  and  other  buildings        agahut 

J^^Q  J^(J  JKO  21  ^T  ^ 

requisite  and  necessary  for  the  purpose  of  smelting 
iron  ore,  pig  ore,  &c.  in  Dovecoat  close,  and*  other 
closes,  &c.  and  also  in  erecting  aiid  building  ten  dwell- 
ing-houses  in  the  said  closes"  It  was  objected,  that  this 
was  a  variance,  and  that  the  whole  of  the  considera- 
tion had  not  been  set  out,  because  there  was  nothing 
to  satisfy  the  words  as  well,  the  introduction  of  which 
rendered  it  necessary  to  set  forth  the  remaining  part 
of  the  consideration  expressed  in  the  deed.  The  Chief 
Baron  thought  the  objection  fatal,  and  directed  a  non- 
suit. 

Littledale  last  Term  moved  to  set  aside  the  nonsuit 
and  obtain  a  new  trial,  contending  that  this  was  not  a 
fatal  variance,  and  that  the  words  ''  as  well"  might  be 
rejected  as  surplusage. 

Scarlett  and  Tindal  now  shewed  cause.  It  is  clear, 
that  the  deed  sets  forth  two  parts  of  one  entire  consi- 
deration ;  first,  as  to  the  money  expended  in  erecting 
and  building  blasting  furnaces,  and  other  buildings 
for  the  purpose,  &c. ;  secondly,  and  also  in  erecting 
and  building  ten  diYellingJiouses  in  the  said  closes. 
The  declaration,  therefore,  in  setting  out  the  consider- 
ation, had  not  set  it  out  truly,  which  it  ought  to  have 
done,  in  consequence  of  the  introduction  of  the  words 
^^  as  well,"  which  import  something  more  than  what 
appears  upon  the  face  of  the  declaration,  for  there  is 
nothing  to  correspond  with  those  words.  The  deed 
set  forth  in  the  declaration  does  not  witness  the  same 
consideration  as  that  stated  in  the  deed  itself;  and  the 
plaintiff  having  tied  himself  up  to  state  the  whole  of 
the  consideration,  by  introducing  the  words  as  well,  he 
fails  in  making  out    his  case,  unless  he  introduces 
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I8I9.         something  farther  to  satisfy  those  words.    It  could  not 

Swallow      ^^  denied,  that  in  general  where  a  party  brings  an  ac- 

againtt        ^ion  of  covenant,  the  party  may  state  in  his  declara- 

Beaumovt.  r       j  j 

tion  sufficient  only  to  meet   the   precise  breach  of 
which  he  complains,  as  that  the  defendant,  amongst 
other  things,  in  consideration  of ,  any  particular  thing, 
entered  into  a  certain  covenant ;  but  where  the  plain- 
tiff professes  to  set  out  the  whole  of  the  consideration 
and  covenant,  he  must  set  them  out  truly.    On  the 
face  of  this  declaration,  the  words  a$  well  being  intro- 
duced, it  imports  two  distinct  parts  of  one  considera- 
tion, but  in  fact  there  is  only  one  part  set  out.    It 
was  not  incumbent  on  the  plaintiff  to  set  out  the 
whole  of  the  irrelevant  parts  of  the  consideration,  but 
if  he  professes  to  set  them  out,  he  is  bound  to  set 
them  out  correctly.    The   simple  question  here   is, 
whether  the  introductory  part  of  the  declaration  re- 
citing the  deed,  does  not  give  the  Court  to  under- 
stand that  there  is  some  other  part  of  the  considera- 
tion which  the  plaintiff  has  not  stated  in  his  declara- 
tion.    If  this  be  so,  there  is  an  obvious  and  material 
variance  between  the  declaration  and  the  deed.    It  is 
necessary  to  look  at  the  instrument  itself,  in  order  to 
make  the  declaration  intelligible,  and  consequently 
the  variance  is  material.     The  Court  cannot  reject  the 
words,  as  welly  in  order  to  make  the  deed  set  out  in- 
telligible, because  in  doing  so  they  must  reject  from 
the  consideration  of  the  jury  an  important  part  of  the 
case ;  but  even  if  they  were  rejected,  that  would  not 
cure  the  objection,  because  it  would  still  appear  that 
the  covenant  was  entered  into  not  solely  for  the  consi- 
deration mentioned  in  the  declaration,  but  in  consider- 
ation of  that  thing  and  another.     For  these  reasons, 
the  variance  is  obviously  fatal. 

Littledale,  J.  fVilliams,  and  F,  Pollock,  in  support 
of  the  rule.     In  this  case,  the  whole  of  tlie  considcra- 


IN  THE  FlPTY-NINTH  YSAR  OP  GEORGE   III.  52) 

tion  may  be  treated  as  surplusage;  but  in  all  events,         18 19* 
the  words  a$  well  may  be  struck  out  on  that  ground,      swallow 
in  order  to  make  the  declaration  sufficient  for  the  pur-     »  agauut 

^  Beaumont. 

pose  of  this  action.    The  whole  of  the  consideration 
might  be  referred  to  the  Master  to  strike  it  out  as 
surplusage.    It  is  not  usual,  certainly,  to  refer  declara- 
tions to  the  Master  to  strike  out  superfluous  matter, 
because  the  recitals  of  consideration  do  not  generally 
run  to  a  very  great  length ;  but  it  is  clear  that  they 
might  be  so  referred  for  the  same  reason  that  declarations 
are  sent  to  the  Master  to  strike  out  superfluous  counts. 
Dundas  v.  Lord  fVeym(mthf(a)  Price  v.  Fleiclier,{b) 
[Abbott  C.  J.     One  of  the  evils  of  inserting  too 
much  in  a  declaration  is,  that  you  may  insert  what 
you    cannot  maintain.     Encumbering   a  declaration 
with  too  much  matter  very  frequently  defeats  the  ac- 
tion.]    It  must  be  admitted,  that,  in  stating  things  in 
a  declaration,  they  must  be  stated  exactly  as  they  are  ; 
that  is,  the  plaintiif  must  state  the  subject  matter  of 
the  action— the  convenant  and  consideration,  so  as  to 
complete  the  sense  of  the  whole.    [Bay ley  J.    Must 
you  not  produce  a  deed  corresponding  with  the  state- 
ment in  the  declaration  ?    In   Savage  v«  Smith,  (c) 
which  was  an  action  of  debt  against  a  bailiif  for  ex- 
torting illegal  fees  in  executing  a  ^eri  facias,  it  was 
held,  that  if  the  plaintiff  sets  out  the  judgment  on 
which  the  writ  was  founded,  he  must  also  prove  it.] 
In  the  present  case  it  is  not  necessary  to  state  any  part 
of  the  consideration  at  all,  and  all  that  has  been  stated 
may  be  considered  as  surplusage.     In  stating  a  parol 
contract,  undoubtedly  the  whole  of  the  consideration 
must  be  stated,  (d)  because,  if  it  is  not,  the  party  does 


(«)  Cawp,  665.  (6)  Id.  727.  (c)  2  Sir  fT.  Bin,  1101. 

{d)  Clarke  y.  Oray^  6  Eatt^  564,  per  Lord  EUenbormigh ;  Miles  ▼.  She^ 
ward,  8  East,  7,  9, 10 ;  King  v.  Robinnn,  Cro,  Elit.  79 ;  Bui.  Ni.  Pri.  147 ; 
Leeds  7.  Burrows,  12  East,  1 ;  Andrews  7.  Wkitehead,  13  East,  102;  Sy- 
jHonds  V.  Carr,  1  Campb.  361 ;  1  Chitty  on  PI.  295. 
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1819*        not  present  the  whole  of  the  ground  upon  which  the 
Swallow       action  is  maintainable ;  but  in  cases  like  the  present, 

agahui        {^  |g  j^\^  necessarv  to  state  the  whole  of  the  contract, 
Beaumokt.  .         - 

for  a  statement  of  the  subject  of  the  covenant  is  quite 

sufficient.  Here  there  is  a  statement  of  the  covenant, 
and  the  pkdntifr  is  not  bound  to  prove  the  considera- 
tion. In  cases  where  it  is  necessary  to  prove  consi- 
deration, they  may  probably  admit  of  a  different  con- 
struction. Nothing  is  here  stated,  which  it  would  be 
incumbent  on  the  plaintiff  to  prove.  If  the  plaintiff  is 
not  called  upon  to  prove  the  consideration,  he  need 
not  be  tied  down  to  a  literal  exposition  of  it.  In  those 
cases  where  the  variances  have  been  considered  fatal, 
they  are  only  those  where  the  subject  matter  of  the 
action  is  not  coirectly  stated,  or  where  there  was  an 
omission  of  the  covenant.  [Abbott  C.  J.  In  an  action 
upon  a  covenant  for  the  payment  of  rent,  it  is  unne- 
cessary to  set  forth  aU  the  particular  parts  of  the  de- 
mise ;  but  if  you  do  set  them  out  at  all,  you  must  set 
them  out  correctly.  BhmA^f&ugh  v.  fVilkie,  (a)  Bris- 
tow  V.  JVright,  (h)  and  Hbar  v.  Mill,  (c)  Bayley  J. 
In  a  recent  case  of  an  action  upon  a  bill  of  exchange, 
the  declaration  alleged^  that  the  bill  was  drawn  for 
value  received'  by  the  drawee ;  and  it  being  proved  in 
evidence  that  the  value  was  received  by  the  drawer, 
the  Court  was  of  opinion  that  this  was  a  fatal  va- 
riance, (d)  ]  These  cases  do  not  bear  upon  the  pre- 
sent question,  because  it  is  not  necessary  to  prove 
the  consideration.  The  words  as  wdl  may  be  alto- 
gether rejected,  because  they  imply  something  ebe 
than  that  which  is  set  out  in  the  declaration.  [Bay- 
ley  J.  The  declaration  says,  *^  It  is  witnessed  among 
other  things,  that  for  this  specific  consideration  you 
covenanted  so  and  so."     Now  it  is  not  proved  that 


(a)  4  Af.  &  5.  474,  0.  (b)  DoHgL  664.  (c)  4  ^.  &  ^.  470. 

(<0  Highmort  r.  PrtMtroK,  i  M.  8l  S.  65. 
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you  covenanted  for  that  consideration  only.]  The  IHlf). 
wcnrds^  txitnessed  among  other  thit^s^  are  very  loose  ex*  Swallow 
pressions,  and  may  have  very  diiferent  meanings ;  and  bk/jjmoict. 
if  in  this  case  they  are  to  have  any  meaning,  the  Court 
mi:^st  give  eifect  to  them  according  to  the  plain  inten- 
tion of  the  party.  The  words  as  well  here  must  be 
altogether  rejected  as  impertinent ;  and  if  the  insertion 
is  immaterial,  authorities  are  not  wanting  to  support 
this  proposition.  In  the  case  of  Bruiomy.  Wright ^  (a) 
Lord  Mansfield  said,  that  impertinent  matter,  irre- 
levant covenants  for  instance,  may  be  r^ected  by  the 
Court,  and  need  not  be  proved.  In  all  events,  the 
question  here  is,  whether  the  consideration  is  suffi- 
ciently stated  to  entitle  the  plaintiff  to  maintain  this 
action.  No  person  can  read  the  consideration  recited 
in  the  declaration,  without  being  satisfied  that  it  is  at 
least  in  substance  the  consideration  stated  in  the  deed ; 
for  although  the  words  as  well  might  indicate  that 
that  something  more  was  to  follow,  yet  still  the  Court 
will  not  regard  the  recital  as  bad,  because  it  does  not 
state  the  whole.  In  this  case,  the  plaintiff  did  no 
more  than  recite  that  part  of  the  consideration  which 
was  witnessed  among  other  things.  The  Court  are 
not  called  upon  to  carry  the  words  as  well  forward  to 
the  other  part  of  the  consideration ;  all  that  they  are 
called  upon  is,  to  strike  those  words  out  as  surplusage, 
and  presume  that  the  plaintiff  intended  only  to  recite 
that  part  of  the  consideration  mentioned.  It  remains 
therefore  for  the  Court  to  say,  whether  they  will  look 
at  this  declaration,  and  supply  the  words  ''  and  for  the 
consideration  therein  mentioned,"  referring  to  the 
deed,  which  by  necessary  implication  the  plaintiff  must 
be  intended  to  have  done,  or  whether  they  will  strike 
out  the  words  ^'  as  well  in  consideration,"  in  order  to 
give  effect  to  the  declaration. 

-- — ■ 

(a)  DeN^S64. 
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18 19.  Abbott  C.J.    The  Court  having,  in  the  course 

Switfxow  ^f  ^hc  argumenty  pretty  fldly  intimated  its  opinion 
BciUTMOKT  ^P*'^  *^is  case,  it  is  unnecessary  now  to  enter  into  a 
detail  of  the  reasons  why  they  think  this  nonsuit  is 
right.  This  declaration  professes  to  set  out  the  con- 
tents of  the  deed  so  far  as  it  goes ;  because  by  stating 
that  it  was  witnessed  in  consideration  of  such  and  such 
things,  that  b6ubd  the  plaintiff  to  set  forth  correctly 
the  substance  of  so  much  as  he  professed  to  set  forth. 
Although  he  has  set  forth  something,  he  has  not  set 
forth  enough,  because  that  which  he  has  stated,  he 
has  stated  incorrectly  and  untruly.  The  deed  de- 
scribed in  the  declaration  varies  from  the  deed  given 
in  evidence,  and  for  that  simple  reason  I  am  of  opinion 
that  the  nonsuit  was  right,  and  we  are  bound  to  give 
effect  to  that  opinion  ;  though  I  confess  I  should  ra- 
ther wish  that  an  objection  of  this  kind  might  not 
prevail. 

The  rest  of  the  Court  concurred. 

Rule  discharged. 


JlH^^th.  ^^^^  against  Crutch. 

The  Court  will  ABRAHAM  moved  for  a  rule  to  shew  cause  why 

for  pL^tiffto^  the  plea  pleaded  in  this  case  should  not  be  set 

f^^nfT*'  ^"d^i  2i^d  why  the  plaintiff  should  not  be  at  liberty  to 

plea  merely  on  sign  judgment  as  for  want  of  a  plea.    Tlie  declaration 

an  affidayit  that  •  «*  t        «  1     . 

the  plea  ia  false    ^^  upon  a  promissory  note  for  170/.  with  interest, 

(«)  *    « 

(a)  S.  P.  in  Everett  r.  Jf^right,  22d  Nov.  1818.  Gumey  and  CAiUy 
moved  for  a  rale,  calling  on  the  defendant  to  shew  cause  why  the  plaintiff 
should  not  be  at  liberty  to  sign  judgment  for  want  of  a  plea,  upon  an  affi- 
dayit, stating  that  this  was  an  action  of  debt  on  a  bond  agunst  the  defend- 
ant as  an  attorney,  conditioned  for  the  payment  of  2000/1,  in  considera- 
tion of  the  plaintiflTs  relinquishing  to  the  defendant  certain  shares  in  a 
water  company,  which  the  defendant  had  been  instrumental  in  forming, 
and  which  he  had.  actively  encouraged.  The  defendant,  besides  other 
pleas,  pleaded  that  the  undertaking  of  the  company  was  illegal,  contrary  to 
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and  the  defendant  pleaded  that  he  had  given  the  note        18 19.' 
in  question  to  one  John  Thomas,  to  whom  alone  he  was 


Idle 
agaiiui 


the  itotote  6  Oeo.  1.  c.  18.  #.  18.  The  pUintiirt  aflUaTit  completely,  and  Cautch. 
in  pomtire  terms,  fiOeified  all  the  pleas,  and  stated  that  the  defendant  had 
Implied  for  indnlgence,  and  the  deponent's  belief  that  the  same  wei«  filed 
for  delay.  It  was  dierefore  sahmitted,  that  the  plaintiff  ought  to  be  per- 
mitted to  sign  Judgment,  because  the  pleading  a  plea  which  the  party 
knows  to  be  fiJse  is  a  great  abuse  of  the  Justice  of  the  Court;  and  the 
anthoritiea  in  B^.  Ab.  Title  Pleas,  G.  4,  were  dted  and  relied  on.  But 
Abibtit  Ch.  J.  said,  that  there  was  no  gronnd  for  the  application,  for  the 
Court  could  not  try  the  truth  of  pleas  upon  aiBdaTit,  and  that  this  case 
was  yery  distinguishable  finmthe  instances  of  sham  pleas  tendering  issues, 
requiring  different  modes  of  trial.  Hobr9yd  J.  and  Bttt  J.  concurred. 
The  rule  was  therefore  refosed. 

Where  the  defendant  pleaded  a  sham  plea  of  a  judgment  recorered  in 
the  Mayor's  Court,  it  was  heM,  that  the  plaintiff  had  no  right  of  his  own 
authority,  and  without  an  application  to  the  Court,  to  sign  Judgment  as 
for  want  of  a  plea.    Amnymoui,   Thtrada^^  90k  FA,     HiL  T.  1815.    Judgment 
Reader  shewed  cause  against  a  rule  which  had  been  obtained  by  JIAxr-    "MH^^  ^fter 
rytUf  to  set  aside  judgment   signed  for  want  of  a  plea,  while  there    ^j^j^de  ^* 
was  a  plea  in  the  office.    On  the  discussion,  it  was  admitted  that  the    though  it  was  a 
judgment  was  irregular,  but  it  was  contended  on  the  part  of  the  plaintiff,    sham  plea  of 
that  this  was  not  an  irregularity  for  which  he  ought  to  be  liable  to  the   Jouigment  in 
payment  of  costs.    The  plea  was  the  Aiam  plea  of  judgment  recovered  in       ^y^^^  Court, 
the  Mayor's  Court.  Solmmiu  ▼.  Xyon,  1  EoMty  372.     Lord  EUenbcrougk 
Ch.  J.    It  certainly  is  a  plea  in  point  of  law,  and  I  do  not  know  whether 
you  can  take  adrantage  of  the  infirmity  of  the  plea,  in  point  of  fact.    If 
yon  had  applied  to  the  Court,  perhaps  they  might  have  allowed  you  to 
sign  judgment,  but  as  it  is  the  rule  must  be  made  absolute  with  costs. 

So  where  the  pleas  are  not  manifestly  absurd,  as  where  they  require 

■ereral  issues,  &c.  the  Court  would  set  them  aside  on  motion ;  but  the  plain-, 

tiff  will  not  be  justified  in  signing  judgment  as  for  want  of  a  plea,  without 

an  application  to  the  Court.    BiUy,  AUsandtr.    /TO.  T.  1817,  Fe6. 12tb.    Unlessasham 

^torib  shewed  cause  againsta  rule  obtained  by  PoOoek,  to  set  aside  a  judg-    plea  is  clearly 

men!  which  had  been  ngned  as  for  want  of  a  plea.    He  contended  that  the    !^'1.^'^^^ 

_  ,  z^  *         ,,  •a       J  «L    J       mceofit,tne 

plea  was  a  sham  plea.    The  action  was  framed  in  assumpsit,  and  the  de-    pi^Q^  should 

fondant  had  pleaded,  1st,  a  judgment  recovered  in  the  Exchequer,  and    not  sign  ludg. 
2dly,  a  plea  of  payment.  He  obeerred,  that  two  trials  would  be  necessary,    mentasifit 
anddted  Pen/hUv.  HowMms,  2M.6lS.  606.  and  Dra^  ▼.  PUkirngtimt    J^^mL"  apSv 
IhAerl^  v.  PAi%w,  Mich.  T.  1816,  K.  B.     PoBock  reUed  upon  Blewett  ▼•    i^  the  Court  for 
Mlta-aden,  10  £<utf,  237,  where  he  said  the  application  was  to  the  Court  for    leave  to  do  so. 
leave  to  sign  Judgment  as  for  want  of  a  plea,  which  should  have  been  done 
here    Lord  SUenbortmgk  Ch.  J.    Unless  the  plea  is,  on  the  face  of  it,  ab- 
surd and  nonsensical,  how  can  you  take  npoSnyonrself  to  say,  it  ita  ttcie 
nullity?    There  may  be  such  a  judgment    You  should  not  treat  it  as  a 
nullity;  yon  should  have  come  to  the  Court  to  set  the  plea  aside.    Rule 
absolute. 

It  is  otherwise  when  the  plea  is  deariy^absnrdon  the  fooeof  it,  in  which 
case  the  plaintiff  may  sign  judgment  without  a  previous  appUcatbn  to  Ifas 
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1819. 

Idle 

mgainst 

Cbutch. 


liable.     The  affidavit  upon  which  this  motiofn  was 
made,  stated  positively  that  this  plea  was  false,  bat 

The  Court  said  they  could  not  try  the  falsehood 
or  truth  of  the  plea  upon  affidavit ;  and  that  this  case 
was  distinguishable  from  those  in  which  it  had  been 
recently  decided,  that  if  a  false  plea  state  matter  which 
requires  two  modes  of  trial,  one  by  the  record,  and  the 
other  by  the  country,  the  plaintiff  shall  be  permitted  to 
sign  judgment  for  want  of  a  plea. 

Rule  refused. 


Wlwrepleais 
clearly  absurd 
on  the  face  of 
it,  plaintUrmay 
aiffn  Jadgment 
without  previ- 
ous application, 
to  the  Court. 
If  one  plea  be 
in  bar  only, 
though  pleaded 
severally  to  dif- 
ferent parts  of 
the  declaration, 
where  part  of 
itUbaditisbad 
for  the  whole. 


Court  PkUUptr, Bruce.  ffiLTAfil7.F(AA2,ldmetr.AeyndcameMgt3iDA 
a  rule  obtained  by  Scarlett  to  set  aside  a  judgment  which  had  been  ngned 
asfor  want  of  plea,  for  irregularity.  It  was  contended,  that  the  plea  was  ab- 
surd on  the  face  of  it.  It  was  a  three-fold  plea,  and  attempted  to  set  up  as 
a  defence  a  judgment  recovered  in  the  Exchequer  in  Irdand^  long  before  the 
bills  upon  which  this  action  was  brought  were  in  existence.  Lord  E  Um- 
bormtghf  Ch.  J.  Tliat  is  ri^culous ;  this  is  a  foolish  plea,  intended  only 
for  delay;  the  object  is  obvious.  It  is  mere  nonsense,  the  judgment  bein^ 
before  the  bills  were  made.  In  the  last  case,  BiUy.  Akxander  («t^«), 
we  held,  the  plaintiff  should  have  applied  to  the  Court,  as  there  nuglit  be 
a  doubt;  here  there  is  none.  Scarlett,  for  the  defendant,  contended  that 
if  a  part  of  the  plea  was  good,  it  was  good  as  to  the  rest;  and  that  a  pka 
could  not  be  treated  as  a  nullity  because  part  of  it  was  bad.  Bagleif  J.  It 
is  one  plea  to  the  whole  declaration ;  therefore  if  it  is  bad  in  part,  it  b  bad 
as  to  the  whole.  Scarlett,  The  Court  has  said  that  the  party  ought  to  ap- 
ply to  the  Court,  and  not  to  rign  judgment  of  his  own  authority.  Uird 
SBeubottmgh  Ch.  J.  That  is  where  there  is  any  doubt  on  the  plea,  and 
not  where  it  b  clearly  and  dbtincUy  on  the  foee  of  it  a  sham  pica, 
and  absurd,  as  thb  is.  If  sham  pleas  are  used,  they  must  not  he  new  and 
fiutastic,  and  framed  to  deceive  the  parties  who  are  toreply  to  them.  If 
pleaders  wish  to  be  as  mischievous  as  their  ancestors,  they  must  lie  as  dufl; 
we  must  have  no  novelties.  Bayley  J.  said  there  were  some  old  cases  in 
which  the  Court  said  they  would  enquire  who  signed  such  pleas.  (Pfenr 
T.  Blake,  2  SalA.  515.}  j^hbott  J.  Thb  b  dearly  a  sham  plea  on  the 
face  of  it,  and  the  rule  must  he  discharged.  Rule  discharged  accordingly. 
See  Bvne  v.  Bunter,  pott,  June  3<Hh,  and  notes  to  that  case. 


Tuesday, 
Jwne29ih. 


Unstbd  agmnst  Kidd. 


An  arbitrator  ^OMTN  on  a  former  day  obtained  a  rule  calling 

under  a  rule  of  \^                        ^ 

reference,  on  the  defendant  to  shew  cause  why  so  much  of 

tiiat^the  costs  of  ^^^  award  made  in  this  case  as  related  to  costs  shouU 
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not  be  set  aside,  and  why  the  plainlifF  should  not  be  1819. 
at  liberty  to  take  out  execution  conformably  to  the  uksted 
order  of  reference,  which  directed  the  costs  to  abide        "Kuirt' 

the  event.    This  was  an  action  for  trespass;   and  th%  .  ,  .. 

-         .  1     .  ,  /.         11    the  cau«e  shall 

cause  coming  on  for  tnal,  it  was  agreed  to  refer  all  abide  the  event, 
matters  in  difference  between  the  parties  to  the  award  ^  dSecttUwc 
of  an  arbitrator.    By  the  order  of  reference  the  costs  ^^  *?  ^'^^ 

J  off  against  the 

of  the  cause  were  directed  to  abide  the  event  of  the  coats  in  a  prior 

award,  and  the  costs  of  the  reference  were  to  be  in  the  au  matters  in 

discretion  of  the  arbitrator.     The  arbitrator  awarded  ^^"^f  ^^ 

10/.  damaees  to  the  plaintiff,  and  directed  that  the  *^^  •^*'^  *» 

°  ^  not  to  be  set 

damages  laid  in  the- declaration  should  be  reduced  to  aside  entirely, 

that  sum ;  and  then  he  ordered,  that  if  the  costs  of  the  p^^^h  is 

said  action  should  amount  to  more  than  46/.  12*.  lOrf.  "ao»nf«*-  W 
(the  sum  found  to  be  due  to  the  defendant  in  a  cross 
action)   then  that  sum  should  be  set  off  against  the 
plaintiff's  damages  and  costs. 

Chitty  now  shewed  cause  against  the  rule,   and 
submitted  that  inasmuch  as  by  the  order  of  reference 


(«)  See  TkU.  :i30, 1037;  Null.  Costs,  472,3.  from  which  it  appears  that 
in  K.  B.  the  attorney's  lien  is  not  to  be  defeated  by  a  set-off  of  the  costs  of 
one  caoae  against  another,  but  that  a  different  rule  preruls  in  C.  P.  It 
has  been  held  in  the  Court  of  Common  Pleas,  that  where  an  action  is 
referred  to  arbitration,  and  the  arbitrator  awards  the  costs  of  a  nonsuit 
to  be  paid  by  the  one  party,  and  a  larger  sum  to  be  paid  as  a  debt  by 
the  other,  the  party  awarded  to  pay  the  smaller  sum  is  entitled  to  a  set- 
otr  without  motion ;  and  if  payment  of  the  smaller  sum  is  enforced  by 
attachment,  the  Court  of  C.  P.  will  set  the  attachment  aside.  Independ- 
ently of  the  attorney's  lien,  it  seems  that  It  ought  to  malce  no  difference 
with  respect  to  the  right  of  set-off,  that  the  costs  sought  to  be  deducted 
are  directed  by  the  terms  of  the  order  to  abide  the  erent  of  the  award ; 
for  it  is  a  general  rule  that  there  may  be  a  set-off  both  at  law  and  in 
equity,  notwithstanding  an  express  agreement  to  pay  in  ready  money. 
Eland  r.  Karr,  1  East^  375.  16  Eiut,  138.  13  Fei,  180.  In  the  case  of 
the  Highgate  Archway  Company  v.  A^kuA,  antty  325.  where  it  was  direct- 
ed by  die  rule  of  reference  that  the  costs  should  abide  the  erent  of  the 
award,  and  the  arbitrator  awarded  a  certain  sum  to  be  pmd  for  damages, 
without  any  mention  of  costs,  and  directed  that  execution  should  not  be 
taken  out  for  the  damages  but  that  they  should  be  set  off  against  a 
counter-demand  of  the  defendant,  it  was  nerertheless  held  that  the  plain- 
tiff's attorney  might  take  out  execution  for  the  cqsts. 

2  N  e 
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18 19.  all  matters  in  diffarenee  between  the  parties  were  re- 
UxsTED        ferred  to  the  arbitrator,  the  latter  had  authority  to  de- 

^^^  termine  what  was  reasonable  and  just  between  the 
parties.  He  contended  that  the  award  had  been  made 
upon  this  principle,  and  therefore  might  be  supported 
in  point  of  law.  In  the  case  of  Roberts  ▼.  Mackoul, 
(a)  Wilmott  Ch,  J.  said,  "  That  setting  off  one  demand 
against  another,  which  has  not  long  been  expressly 
allowed  by  our  law,  was  allowed  by  the  Roman  law, 
and  is  agreeable  to  natural  justice.  An  attorney  has, 
as  between  himself  and  his  client,  a  lien  for  his  fees 
and  his  disbursements  upon  the  damages  and  the 
costs  recovered  in  an  action ;  but  he,  equally  with  his 
client,  is  subject  to  the  rules  of  natural  justice,  and 
consequaitly  the  costs  taxed  for  the  defendant  in  the 
former  action  may  as  well  be  deducted  from  the  da- 
mages and  costs  taxed  for  the  plaintiff  in  the  present 
action,  as  if  the  plaintiff's  attorney  had  no  lien  upon 
those  damages  and  costs."  It  appears  that  in  a  Court 
of  Equity,  (6)  the  costs  are  arranged  according  to  the 
equities  of  the  parties,  and  the  solicitor's  lien  is  only 
upon  the  balance  under  that  arrangement.  The  question 
is,  whether  the  arbitrator  in  this  case  has  not  made  an 
award  agreeable  to  the  dictates  of  natural  justice.  The 
arbitrator  seems  to  have  considered  what  ought  to  be 
done  between  the  parties ;  and  having  a  discretion 
vested  in  him,  he  exercised  it  according  to  his  view  of 
the  justice  of  the  case.  He  also  urged  that  the  arbi- 
trator had  by  bis  award  divided  the  costs  of  the  refer- 
ence and  award,  which  he  would  not  have  done  if  he 
had  considered  himself  precluded  from  directing  the 
costs  to  be  set  off  against  the  debt  due  to  the  defend- 
ant, in  which  case  he  would  probably  have  made  the 
plaintiff  pay  all  the  costs  of  the  reference ;  and  there- 

(a)  C.  B.  T.  9.  G.3. St^.  Costs,  254.  &  C.  dtcd  in  TAmUv^r.  CW^>  ^ 
Bla.  Rep.  827.  M»UL  Costs,  472. 
(ft)  15  Fst.  J.  75,  79. 
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fore  if  the  award  should  be  at  all  affected,  it  should  be         1819* 
set  aside  entirely.     But  Unsted 

agaifut 
KiDD. 

Per  Cuhiam.    The  arbitrator  in  this  case  appears 

to  have  no  discretion  given  him  as  to  the  costs  of  the 

cause.      His  discretion  is  confined  to  the  costs  of  the 

reference,  and  he  h^s  no  right  to  give  any  directions 

as  to  the  costs  of  the  cause.    The  award  may  be  good 

as  to  par^  but  bad  as  to  the  rest.     Having  no  con- 

troul  over  the  costs  of  the  cause,  it  appears  that  the 

award  is  void  as  to  that«part  which  contains  directions 

in  that  respect,  and  therefore  this  rule  must  be  made 

absolute  in  the  terms  prayed. 

Rule  absolute. 

Comi/n  was  to  have  supported  the  rule. 

Stewart  against  Bracbbridgb.  .^^1^290^ 

fllHIS  was  a  rule  calling  on  the  plaintiff's  attorney   Where  money  is 

to  shew  cause  why  the  sum  of  58/.  deposited  by   by  the^sheriff 
the  defendant  in  the  hands  of  the  sheriff  under  the  43  J"<^Ji^«  f  ^• 

3.  e.  46.  «.  2. 

Geo,  3.  c.  40.  in  lieu  of  bail,  and  since  brought  into  neither  the  she- 
Court  by  the  sheriff,  should  not  be  paid  out  subject  oer  of  the  Court 
to  the  deduction  of  certain  fees  claimed  by  the  sheriff.  ^^^Saire  on 
The  question  for  the  opinion  of  the  Court  was,  whe-  ^  money  be- 

,  ing  taken  outof 

ther  the  sheriff's  or  other  officer's  fees  could  be  de-  Court. 

■ 

ducted  from  money  paid  into  Court  under  the  statute 
43  G.  3.  c.  46.  <.  2.  Scarlett,  in  the  negative,  was 
was  stopped  by  the  Court. 

Gaselee  and  Campbell,  in  the  affirmative,  con- 
tended- that  the  money  paid  into  Court  was  subject  to 
the  deduction  of  the  sheriff's  fees,  according  to  the 
construction  of  the  rule  of  HiL  5  Jac,  1.  and  the  statute 
43  G.  3.  c.  46.  s.  2. 

Abbott  C.  J.   I  am  of  opinion  that  this  case  does 
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18 19.        not  fall  within  the  tenns  of  the  rule  of  5  Jac.  1.  by 
Stewart       which  it  IS  ordered,  "  that  every  party  at  whose  request 

agaimt  uny  smj2  of  monev  shall  be  brought  into  Court,  here  to 
be  kept,  do  pay  to  the  secondary  of  the  chief  cleric 
of  our  Lord  the  King  here  for  the  time  being,  for  the 
keeping  thereof,  20s.  for  every  hundred  pounds,  and 
so  according  to  that  rate  for  every  greater  or  less 
sum  as  well  for  a  sum  of  money  to  be  brought  in  form 
aforesaid  as  for  a  sum  of  money  now  remaining  in 
Court ;  and  for.  a  sum  of  money  under  10/.  the 
sum  of  ^.  be  paid  as  used  to  be  paid  formerly." 
'  This  rule  evidently  applies  to  a  case  where  the  party  at 
his  own  request  pays  the  money  into  Court;  the  money 
in  this  case  is  not  paid  in  at  the  request  of  a  party  to 
the  suit,  but  by  the  sheriff;  and  unless  we  can  find,  some 
words  in  the  43  G.  3.  c.  46.  5. 2.  which  allow  of  this  de^ 
duction  from  the  money  paid  into  Court,  I  do  not  see 
how  we  can  accede  to  this  application.  I  can  find 
nothing  in  the  words  of  the  statute  which  authorizes  as 
in  directing  such  a  deduction  to  be  made.  The  expres- 
sions of  the  2Dd  section  seem  sufficiently  to  import  that 
the  whole  money  paid  into  Court  may  be  paid  out.  The 
act  directs  that  the  sheriff  shall  in  eveiy  such  cas^  at 
or  before  the  return  of  the  said  writ,  pay  into  the  Court 
in  which  such  writ  shall  be  returnable,  the  sum  of  money 
so  deposited  with  him  as  aforesaid  ;  and  thereupon,  in 
case  the  defendant  or  defendants  shall  afterwards 
duly  put  in  and  perfect  bail  in  such  action,  according 
to  the  course  and  practice  of  such  Court,  the  sum  of  mo- 
ney so  deposited  and  paid  into  Court  as  aforesaid  shall 
by  order  of  the  Court,  upon  motion  to  be  made  for  that 
purpose,  be  paid  over  to  the  plaintiff  or  plaintiffs  in  such 
action,  who  shall  be  thereupon  authorised  to  enter  a 
common  appearance  or  file  common  bail  for  such  de- 
fendant or  defendants,  if  the  said  plaintiff  or  plaintiffs 
shall  so  think  fit."  There  is  nothing  here  said  that  the 
money  shall  be  paid  out  of  Court  upon  payment  of  costs 
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or  of  poundage  to  the  sheri£f|  and  consequently  this         1819. 
case  does  not  fall  either  within  the  terms  of  the  rule      stewart 
referred  to.  or  of  the  act  of  parliament.  _    agmut 

'^  Beacebrumib. 

Batley  J.  I  am  of  the  same  opinion.  When  the 
subject  of  sheriiPs  fees  was  before  the  Court  last  Term  (a) 
the  impression  of  the  Court  was  that  no  fees  were  due 
to  the  sheriff  unless  they  were  given  specially  by  the 
act  of  parliament ;  the  rule  of  common  law  being  that 
a  sheriff  has  no  right  to  take  fees  for  the  execution  of 
process,  however  reasonable  it  may  be  that  he  should 
be  entitled  to  some  compensation  or  remuneration  for 
his  trouble.  In  the  case  contemplated  by  the  rule  of 
5  Jac^  1.  the  object  seems  to  be  to  give  the  officer  of  the 
Court  a  compensation  for  the  risk  and  responsibility  to 
which  he  is  subject  for  taking  care  of  the  money  brought 
into  Court.  The  compensation  there  specified  seems  to 
be  proper  and  reasonable  in  respect  of  the  subject  to 
which  it  relates.  But  with  reference  to  this  case,  when 
we  come  to  look  attentively  to  the  terms  of  the  act  of 
parliament  under  which  this  money  has  been  paid  into 
Court^  the  only  construction  we  can  consistently  put 
upon  them  b,  that  all  the  money  which  b  paid  in  is  to 
be  paid  out ;  there  is  no  provision  there  for  any  deduction. 
On  the  contrary,  the  direction  is  ''  that  the  money  so 
deposited  shall  be  paid  out/'  in  one  case  to  the  plaintiff, 
and  in  the  other  to  the  defendant.  In  this  case  the 
money  is  deposited  by  the  sheriff;  but  we  cannot  say 
that  the  money  so  deposited  is  to  be  paid  out  to  the 
plaintiff  with  deductions.  I  entirely  agree  «i7ith  the 
opinion  which  my  Ijord  has  delivered  on  this  case,  and 
therefore  I  think  this  rule  ought  to  be  discharged. 

HoLEOYD  J.  The  rule  of  Hilary  Term,  5  Jac.  1 . 1  am 
of  opinion,  does  not  apply  to  the  present  case,  because 
it  relates  only  to  the  payment  of  certain  fees  to  the  of* 

(a)  See  DtwY^  Partem^  tmte,  295. 
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1 819.  ficerof  the  Court,  upon  money  brought  into  Court  at  the 
SiwIiT  request  of  a  party  to  a  suit ;  whereas  this  money  is 
agmtut  broueht  into  Court  by  the  express  directions  of  the  43 
G.S.c.  46.  8.  2.  and  not  at  the  request  of  either  of  the 
parties.  That  statute  directs  that  the  money  shall  be 
brought  into  Court,  and  directs  that  it  diall  be  paid 
out  to  the  party  who  is  entitled  to  receive  it;  but  it  says 
nothing  with  respect  to  the  payment  of  fees  to  the  she- 
riflF,  or  other  deductions.  There  is  certainly  a  very  one- 
rous duty  cast  upon  the  sheriff,  but  at  common  law  the 
sheriff  is  entitled  to  no  compensation  for  his  trouble.  In 
no  case  can  he  take  a  fee  for  the  discharge  of  his  duty, 
unless  it  is  given  him  by  law.  The  statute  here  having 
omitted  to  give  any  compensation  either  to  the  sheriff, 
or  the  officer  of  the  Court,  it  appears  to  me  that  neither 
the  sheriff  nor  the  officer  of  the  Court  can  take  any  thing 
for  the  discharge  of  their  duties  respectively,  and  there- 
fore I  am  of  opinion  that  this  rule  must  be  discharged. 

Bbst  J.  When  this  case  was  first  mentioned  it  oc- 
curred to  me  that  it  was  like  the  case  of  money  paid 
into  Court,  under  a  rule  of  Court,  and  was  subject  to 
the  decision  applicable  to  the  payment  of  money  into 
Court  under  such  a  rule.  But  after  considering  the 
case  more  attentively,  I  think  there  is  a  manifest  dis- 
tinction between  the  case  where  money  is  paid  in 
under  a  rule  of  the  Court  for  the  convenience  of  the 
suitors  of  the  Court,  and  where  it  is  paid  in  under  an 
act  of  parliament.  It  appears  to  me,  that  the  rule  of 
5  Jac.  h,  does  not  apply  to  this  case.  It  is  quite  clear 
that  the  plaintiff  could  not  be  called  upon  under  that 
rule  to  pay  poundage  to  the  sheriff,  because  under 
that  rule  the  party  desires  to  have  the  money  paid  into 
Court,  and  that  is  undoubtedly  not  the  plaintiff. 
Within  that  rule,  therefore,  there  is  no  pretence  for 
paying  that  any  poundage  is  to  be  deducted.  But  if 
m  this  case  the  money  paid  into  Court  by  the  sheriff 
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is  to  be  paid  out  to  the  plaintiff,  the  legislature  has  1819* 
said  that  in  such  case  it  shall  be  paid  out  without  de-  stewakt 
ductions,  and  the  legislature  has  not  said  that  the  bi^2bmS>6*. 
officer  shall  receive  any  remuneration  for  his  trouble. 
I  remember  Lord  EUenborough  once  said,  that  if  the 
legislature  had  created  a  duty  for  an  officer  to  perform, 
but  had  not  given  any  remuneration,  this  Court  cannot 
give  it,  because  the  Court  cannot  do  what  the  legisla- 
ture has  omitted  to  do.  That  principle  seems  precisely 
applicable  to  the  present  case.  Here  the  legislature 
says  that  the  money  shall  be  paid  into  Court,  by  the 
proper  officer,  but  it  has  omitted  to  say  that  the  officer 
shall  receive  any  reward ;  and  it  is  not  competent  for 
this  Court  to  supply  the  defect  of  the  act  of  parlia- 
ment. There  is  a  case  in  Salkeld  to  the  same  effect,  (a) 
There  it  is  reported  that  one  Gifford  was  libelled  against 
in  the  Ecclesfastical  Court  for  fees,  and  upon  motion, 
a  prohibition  was  granted :  for  it  was  held  that  no 
Court  has  a  power  to  establish  fees ;  the  Judge  of  a 
Court  may  think  them  reasonable,  but  that  is  not 
binding.  We  should  be  establishing  new  fees  if  we 
were  to  accede  to  the  proposition  contended  for,  which 
we  have  no  right  to  do.  It  is  clear  that  the  old  rule 
of  5  Jac.  1.  does  not  touch  upon  this  question :  if  there 
is  no  other  rule,  authorising  the  payment  of  these  fees, 
we  have  no  power  to  create  them ;  therefore,  upon 
every  established  principle  of  law,  we  have  no  autho- 
rity to  accede  to  this  motion.  My  opinion  is  founded, 
both  with  reference  to  the  rule  referred  to,  and  to  the 
act  of  parliament  before  us.     It  is   said   that  this 

(«)  Oighrd'scaae,  1  SaU,  333;  and  see  BoOardY,  OenanUd,  In  that 
caae  the  register,  in  an  Ecclenartical  Court  libelled  there  for  4#.  M.  for  hia 
foeSy  and  proceeded  to  excbmmwniration.  The  defendant  came  and  suggested 
that  the  office  of  register  was  a  temporal  office,  and  a  fineehold,  and  moved 
for  a  prohibition^  which  was  granted;  for  the  Court  has  no  power  to  compel 
die  party  to  paj  fees  to  their  officers,  but  they  must  bring  their  fuantum 
mermtf  or  if  the  office  be  a  freehold,  they  may  bring  an  assise,  for  the 
demal  of  just  fees  is  a  dincLdn. 
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against 

BXACEBEIBOB. 


poundage  is  not  to  be  paid  by  the  plaintiff,  but  oaght 
to  be  paid  by  the  defendant,  inasmuch  as  Uie  money 
is  paid  in  for  his  accommodation,  and  consequently 
that  it  ought  to  be  at  his  ezpence.  But  I  am  of  opi- 
nion, that  he  is  not  liable  to  any  such  payment,  be- 
cause the  legislature  has  not  directed  any  fee  to  be 
paid  to  the  sheriff,  and  I  do  not  think  that  the  officer 
ought  to  be  in  a  better  situation  than  the  sheriff;  for 
though  the  sheriff  may  relieye  himself  by  payment  of 
the  money  into  Court,  yet  the  sheriff  is  much  more 
likely  to  be  exposed  to  loss,  in  consequence  of  the 
duties  cast  upon  him,  than  the  officer  in  consequence 
of  his  duties.  It  seems  to  me,  therefore,  impossible  for 
us  to  direct  the  payment  of  the  poundage  in  this  case. 
It  may  be  extremely  proper  that  the  sheriff,  when  new 
duties  and  new  responsibilities  are  cast  upon  him, 
should  receire  that  remuneration  which  jbstice  requires, 
but  is  not  for  us  to  give  him  that  remuneration. 

Rule  discharged  without  costs. 


Jme  29t]i. 


SsRMON  against  Bucknell. 


A  MOORE  moved  for  a  rule  to  shew  cause  why 
the  plaintiff  should  not  be  at  liberty  to  enter  up 
judgment  as  of  this  Term,  admitting  that  his  motion 
was  novel  in  its  nature.  The  facts  upon  which  he 
moved  were  these  :•— The  action  was  brought  by  the 
indorsee  of  a  bill  of  exchange  against  the  drawer,  to 
recover  a  balance  due  thereon.  Notice  of  trial  had 
been  given  for  the  Second  Sittings  in  this  Term,  but  in 
the  mean  time  the  plaintiff  was  served  on  the  18th 
instant  with  a  rule  for  the  allowance  of  a  special 
tiier  delated  on  jury.    A  conversation  afterwards  took  place  between 

terms  which  the 

^fendant  neror  peribmiedy  and  an  thu  ■eooant  the  caiue  coidd  not  be  tried  till  nfter  Tenn, 
and  the  tUsiringat  would  not  be  retomablc  till  next  Teini»  Held»  that  the  plaintiff  oonld  not 
bare  a  rule  for  judgment  as  of  the  Term  in  which  the  canse  ought  to  have  been  tried,  (a) 

(a)  SetMaUby  r.  Moid,  Jum  29d.  cale  4S9. 


Where  a  cause 
stood  for  trial 
at  the  Second 
Sittings  in 
Term,  and  the 
defendant  ob- 
tained a  rule  for 
a  special  jury, 
but  confosed 
that  it  was  for 
delay,  and  the 
canse  was  or- 
dered to  be  set 
ilown  for  the 
Third  Sittings, 
and  then  the 
trial  was  far- 
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the  defendant  and  the  plain tifPs  attorney,  in  which  the        1819. 
former  admitted  thait  he  had  moved  for  the  special       sebuon 
jury,  not  on  account  of  any  real  ground  of  defence,  but     g^^^j^^ 
merely  for  delay.     In  consequence  of  this  acknowledge 
ment  the  plaintiff  instructed  counsel  to  move  that  the 
cause  might  be  made  a  remanet  to  the  Third  Sittings 
in  this  Term,  which  was  ordered  accordingly ;  but  after 
the  cause  had  been  set  down  for  those  Sittings,  the  de- 
fendant proposed  an  arrangement  whereby  he  agreed  to 
give  the  plaintiff  a  cognovit  for  the  debt  and  taxed  costs ; 
and  acting  upon  the  faith  of  the  performance  of  this 
agreement,  the  cause  was  not  tried  at  the  Third  Sittings ; 
but  the  defendant  afterwards  refused  to  perform  his 
agreement,  whereby  the  plaintiff  lost  a  trial  in  this  Term. 
In  the  ordinary  course  of  practice,  the  distringas  would 
not  be  returnable  until  Michaelmas  Term,  and  conse- 
quently  the   plaintiff  could  not  have  judgment  until 
that  Term ;  but  it  was  submitted,  under  the  particular 
circumstances  of  the  case,  the  Court  would  allow  the 
plaintiff  to  enter  up  judgment  as  of  this  Term.     Sed 
per 

Abbott  Ch.  J.  I  think  the  court  cannot  accede  to 
this  motion.    The  rule  was  therefore  refused. 


Doe  against  RbndbIiL  and  anothbr.  I""^ 


29lli. 

QfCARLETT  on  a  former  day  moved  for  a  scire  fa-  Where ancjeet- 

cias  to  revive  the  judgment  in  an  ejectment  tried  ^^gbt  and 

at  the  Spring  Assizes,  1798,  for  the  county  of  Devon,  ^"^j^™?*"" 

the  plaintiff  having  recovered  one  sixth  part  of  the  1798,  and  the ' 

^ .  «         1  .   1     .     «  -    term  of  tiie  de- 

premises  m  question,  for  which  judgment  was  entered  mise  uid  in  the 

dedarvdon  had 
rince  expired,  the  Court  refused  to  grant  a  role  for  enhurglng  the  term  and  ismiing  a  scire 
faeiiUf  the  ponearion  having  changed,  and  the  person  who  was  the  owner  having  amce 
died,  (a)  Writ  of  poasenion  cannot  iasoe  at  the  ^Bstance  of  20  years  after  judgment,  with- 
oot  a  scire  faeUuy  to  be  obtained  on  motion. 

(a)  In  the  case  of  Peaceable  y.  ffattoHy  4  Tmmttm^s  Repta.  16.  where  in 
an  action  of  ejectment  an  objection  was  raised,  that  the  term  alleged  to 
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I8I9. 

against 

Rendell. 


up  in  the  course  of  the  same  year,  but  for  which  no 
writ  of  possession  had  been  sued  out.     The  object  of 


Amendment 
•llowed  in  de- 
danttionof 
•ejectmenty 
where  the  daj 
of  the  demiae 
-was  laid  before 
the  title  ac- 
cmed. 


Amendment  al- 
lowed in  the 
day  of  the  de- 
mine  in  a  decla- 
ration in  eject- 
ment on  a  for- 
feiture for  dila- 
pidations. 


have  been  demised  to  the  plidntiff  had  expired  before  the  trial,  the  learned 
Judfl^  at  Auf  Pruu  orerraled  the  objection,  and  the  Judge's  opinion  was 
afterwards  confirmed  by  the  Coort,  who  said  that  it  mi^t  be  cared  by 
amending.  In  (kUcs  ▼.  Shepherd,  2  Stra.  1272.  where  the  term  in  an  ac- 
tion of  ejectment  was  nearly  expiring,  it  was  amended  without  any  con- 
sent firom  5  years  to  10  years.  In  Roe  t.  EUu,  2  Bla,  Rep.  94*.  where  tiie 
declaration  counted  (by  mistake)  of  a  term  which  appeared  to  have  ex- 
pired 12  years  before  the  action  brought,  it  was  held,  that  the  declaration 
might  be  amended ;  and  the  Court  said  it  might  be  amended  by  the  writ 
which  spoke  of  a  term  not  yet  expired.  And  in  f^icars  t.  Haydon,  Catrp, 
841.  where  these  last  two  cases  were  considered,  the  Court  of  K.  B.  after 
judgment  had  been  affirmed  in  an  action  of  ejectment  from  Ireltmd, 
amended  the  dedantion  by  enlaiging  the  term,  although  the  record  was 
remitted  to  the  Court  below  in  JreUmd, 

So  the  day  of  the  demise  in  a  declaration  in  ejectment  may  be  amend- 
ed, as  where  the  day  is  laid  before  the  lessor's  titie  appears  to  have  ac- 
crued. Doe  ex  dem.  Rumfbrd  and  another  v.  IkftOer  and  Levett,  HiL  54 
Geo.  3.  Action  of  ejectment  for  recovery  of  the  possession  of  premises  at 
Bethnai  Green,  The  lessors  of  the  plaintiff  were  landlords  of  1 1  houses  let 
to  the  defendants,  who  by  their  lease  covenanted  to  finish  them  by  3f»- 
cAaeAnm,  1813.  The  lease  was  to  hold  firom  the  25th  of  Af/rrcA,  m  the 
same  year.  The  demise  was  laid  on  the  25th  of  Afarch^  to  hold  from  the 
26th.  The  houses  were  not  finished  at  Michadmat,  and  the  ejectment 
was  brought  fi>r  a  forfeiture  incurred  by  the  breach  of  ooTcnant*  Pari 
obtained  a  rule  niti  to  amend  by  laying  the  demise  on  a  day  after  the  fiir- 
feiture  was  incurred.  Header  shewed  cause ;  but  the  Court  allowed  the 
amendment  on  payment  of  costi,  and  the  plaintiff  tried  the  cause  and  re- 
covered at  the  Sittings  after  Tem^ :— S.  C.  ^dame  on  Ej^ct.  2nd  ed«  199, 
n.  5. 

See  also  as  to  this  point,  AMomfmrnu,  Mich.  T.  1813,  Nov.  24th.  Gate- 
iee  on  a  former  day  had  obtained  a  rule  to  shew  cause  why  the  day  of  the 
demise  in  a  dedaration  in  ejectment  should  not  be  altered  from  the  3rd  of 
April  to  the  14th  of  ilf«y,  a  day  subsequent  to  the  expiration  of  a  notice 
to  repair,  which  had  been  giren  in  order  to  found  the  action.  The  action 
was  broughton  the  ground  of  a  forfeiture  incurred  by  dilapidations  Comjfm 
now  shewed  cause,  and  urged  that  the  Court  of  Common  Fleaa  would  not 
amend  in  real  actions,  (see  2  Smmd,  Rep.  459. 1  New  Rq».  64, 233.  3  Bot, 
and  PuL  453.  2  New  Rep.  429.  6  TtaaU.  193,  5,  6.)  and  that  this  being 
the  case  of  a  forfeiture,  the  Court  could  not  allow  an  amendment.  Le 
Blmkf  J.  That  seems  your  strongest  ground.  Sedper  Lord  EOenborotifk 
Ch.  J.  et  Cur.  I  see  no  reason  why  we  should  draw  a  distinction  as  to 
amendments  to  be  made  in  cases  of  forfdture  firom  other  cases.  There 
was  a  distinction,  in  former  times,  as  to  amendments  in  penal  actions, 
but  it  is  not  now  attended  to.  Metiaer  v.  Hertz,  3  M.  and  5.  450.  2  Bmr. 
1099.  6  T.  R.  173.  We  think,  therefore,  that  there  is  no  objectioD  to 
this^mendmenty  and  tiiat  the  rule  must  be  made  absohite. 
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the  application  was  to  enable  the  lessor  of  the  plain-  18 19. 
tiff  to  obtain  possession  of  that  part  of  the  premises  "n^ 
which  had  been  so  recovered.    The  motion  beine  then        «v«'«' 

o  Remdelk. 

discussed,  it  appeared  upon  affidavit,  that  the  term 
laid  in  the  declaration  was  only  for  seven  years,  and 
had  now  expired,  and  consequently  that  the  writ  of  ha- 
bere faciaSf  which  must  be  issued  upon  this  motion, 
would  be  irregular,  and  inconsistent  with  the  previ* 
ous  proceedings.  It  appeared  also,  another  tenant 
was  now  in  possession  of  the  premises.  The  Court 
therefore  suggested,  on  the  authority  of  Ficars  v.  Hay- 
don,  {a)  that  the  plaintiff,  before  he  could  move  for 
the  icire  facias,  should  take  a  rule  to  shew  cause  why 
the  declaration  should  not  be  amended,  by  enlarging 
the  term ;  and  accordingly  a  rule  sm  was  drawn  up 
for  that  purpose. 

CcLsberd  now  shewed  cause  against  both  rules,  the 

one  for  enlarging  the  term,  and  the  other  for  the  scire 

facias  to  revive  the  judgment ;  and  as  to  the  latter,  he 

submitted  a  preliminary  objection,  contending  on  prin« 

ciple,  and  the  authority  of  decided  cases,  that  the  rule 

So  a  decUuration  in  ejectment  has  been  allowed  to  be  amended  in  the 
detcription  of  the  piemisety  as  by  leaving  ont  the  word  tenements,  after 
judgment  and  a  writ  of  error  bronght  Anamymamy  TVm.  T.  1814,  Jtme  27. 
27arrMp  on  a  ibnner  day  had  moredibr  a  rnle  calling  on  the  defendant  to    Declaration  in 
shew  caose  why  the  declaration  in  ejectment  should  not  be  amended,    ejectment 
(although  after  judgment  given,  and  a  writ  of  error  brought  in  the    J^S^tio^  ^ 
House  of  Lords)  by  striking  out  the  words  *<ftfe  tenements."  Hie  Court    thepiemises 
granted  a  rule  mri  on  payment  of  oosts.  The  Attoniey-General  and  Miar»    after  judgment 
tyai  now  shewed  cause,  and  urged  that  the  application  came  too  late  after    end  a  writ  of 
vercDct  and  judgment,  where  there  was  nothing  to  amend  by.  />«iy<erJ.    ^^^f**^^^ 
The  term  in  the  demise  has  been  sltered  after  rerdict,  and  there  is  a    |£e  woiotene- 
eBaetoihtteStdi{ri€mvy,lfaydontCmpp.Hliwad9etO^  ments. 

2  Sira.  1272.)  and  in  that  case  there  could  have  been  nothing  to  amend 
by.  BayUy  J.  There  arc  many  cases  to  that  extent.  The  Comri  tiiere- 
fore  made  the  rule  absolute  upon  payment  of  costs,  but  said  that  the 
writ  of  error  must  not  be  quashed,  for  there  might  lie  other  error,  end  if 
not,  the  defendant  would  proceed  therein  at  his  peril.  See  other  esses, 
Adetnu  on  Ejectment,  Sod  ed.  25. 

(a)  C^.  841. 
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1819-  could  not  be  made  absolute,  inasmuch  as  the  t^iant 
'  Do,  now  in  possession  of  the  premises  was  not  a  party  be- 
agaimt        fo,^  ^q  Court.    There  were  orinnally  two  defendants 

Seitdsll.  °         •'^ 

in  the  action  of  ejectment;  one,  Elias  Thicketty  the 
proprietor  of  the  premises,  and  the  other,  James  Renn 
dell,  his  tenant,  whose  interecft  in  the  property  had  now 
ceased,  by  the  expiration  of  his  lease.  Since  that 
time  another  tenant  had  become  possessed  of  the  pro- 
perty, and  was  now  in  possession,  but  was  not  aerred 
with  this  rule,  which  he  contended  he  ought  to  hare 
beai.  Though  he  now  appeared  for  Jama  RendeUy  in 
pursuance  of  the  rule  served  upon  him,  as  the  surriv- 
ing  defendant,  {Elias  Ttickett  having  since  died)  still  it 
was  necessity  that  the  tenant  in  possession  should  be 
served  with  the  rule,  because,  for  any  thing  that  ap- 
peared, James  RendeU  had  now  no  interest  in  the  pro- 
perty. 

Scarlett  said,  that  he  had  an  affidavit,  shewing  that 
RendeU  was  now  interested  in  the  premises,  and  was 
competent  to  shew  cause  against  this  rule,  being  the 
only  surviving  defendant  on  the  record.  Whereupon 
the  Court  intimated,  that  they  would,  in  all  events, 
call  upon  the  other  side  to  shew  cause  against  the  rule 
for  amending  the  declaration. 

Casberd  then  shewed  cause,  and  contended  that  no 
case  could  be  found  in  the  books  to  warrant  the  Court 
in  amending  a  declaration  in  ejectment,  served  more 
than  twenty  years  ago.  The  circumstances  under  which 
this  application  was  made  were  these  >— In  Tfiwity 
Term  1798,  the  lessor  of  the  plaintiff  declared  in  eject- 
ment for  the  whole  of  the  premises  in  question,  and  at 
the  Spring  Assizes  at  Exeter  1799,  he  recovered  a  ver- 
dict for  only  one  sixth  of  the  whole.  Judgment  was 
entered  up  in  that  year,  but  no  writ  of  possession  was 
sued  out.    In  the  year  1801,  the  same  lessor  of  the 


IN  THtt  Fifty-ninth  Year  of  GEORGE  III.  5^9 

plaintiiF  brought  another  ejectment  against  the  same         18 19, 
defendants,  to  recoyer  the  remaining  five  sixths  of  the  dos 

same  premises ;  but  in  that  ejectment  the  plaintiff  was  rekdiUl. 
nonsuited.  Another  ejectment  was  afterwards  brought 
in  1808  bj  the  same  lessors  of  the  plaintiff,  against 
P.  P.  Tuckett,  who  succeeded  to  the  inheritance  of  the 
estate  after  the  death  of  his  father  EHa$,  and  James 
Rendell,  the  then  tenant  in  possession,  to  recover  the 
whole  of  the  estate ;  and  on  that  occasion  a  verdict 
was  found  in  favour  of  the  defendants.  Under  these 
circumstances  he  submitted,  that  the  application  now 
made  to  revive  the  judgment  upon  the  first  ejectment 
for  one  sixth  of  the  premises,  could  not  be  sustained 
upon  any  principle  of  law,  inasmuch  as  there  had 
been  an  express  adjudication  in  favour  of  the  defend- 
ants upon  the  third  ejectment.  Since  that  third  eject- 
ment, another  change  had  taken  place  in  the  owner- 
ship of  the  property.  The  original  defendant  in  the 
first  action,  EUas  Tuckett,  took  possession  of  the  es- 
tate und«r  the  will  of  his  father,  who  settled  the  pro- 
perty m  tail.  On  the  death  of  Elias,  PhiUp  P.  Tuckett 
took  possession  as  second  remainder  man.  He  had 
since  died,  and  a  third  party  had  now  come  in  as  ten- 
ant in  tail,  under  the  same  will  of  the  father  of  EUas 
Ihickettf  and  that  person  had  now  the  legal  property  of 
the  estate  vested  in  him.  The  estate  therefore  having 
changed  its  owners,  the  Court  were  thus  called  upon 
to  revive  the  original  judgment  afW  the  expiration  of 
twenty  years,  no  writ  of  possesaion  having  ever  been 
sued  out.  With  respect  to  the  tenancy  in  possession, 
there  had  also  been  three  several  dianges.  At  the 
time  of  the  first  ejectment  James  Rendell  was  in  pos- 
session ;  at  the  time  of  the  third  John  Rendell  was  in 
possession;  and  now  fViUiam  Rendell  was  in  possession, 
and  the  last  mentioned  person  was  made  no  party  to 
the  rule  for  a  scire  facias.  Under  these  circumstances 
there  were  three  questions  for  the  consideration  of  the 
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1819>        Court:  Ist,  whether  the  adjudication  in  favour  of  the 
Dob         defendants  on  the  third  ejectment  was  not  a  bar  to  the 
jj^JS^'i.,      revival  of  the  judgment  on  the  first ;  2nd,  whether  the 
first  declaration  having  been  served  more  than  twenty 
years,  the  plaintiffs  were  not  barred  by  the  statute  of 
limitations  ;and  3rd,  whether  the  Court  would  permit 
the  amendment  of  the  declaration,  by  enlarging  the 
term  which  had  expired,  all  the  parties  interested  not 
being  properly  before  the  Court.    He  submitted  that 
there  was  no  authority  in  law  to  support  any  one  of 
these  questions  in  favour  of  the  plaintiff.     With  re- 
spect to  the  alteration  of  the  record,  there  were  several 
authorities  to  shew  that  the  Court  would  in  no  instance 
enlarge  a  term  which  had  expired,  without  the  consult 
of  the  parties  who  would  be  affected  by  the  alteration. 
This  case   was   clearly  distinguishable   from    Doe  v. 
PilkingtoHy  (a)  Ficars  v.  Haydon,  {b)  and  Roe  v.  EUisJ^c) 
The  case  of  Withers  v.  Harris,  (d)  was  an  authority,  to 
shew  that  in  ejectment  execution  cannot  be  sued  out 
after  a  year  and  a  day,  without  scire  facias;  but  in  the 
present  case  twenty  years  had  elapsed  since  judgment 
was  entered  up,  and  the  party  who  would  be  affected 
by  this  motion  was  not  now  before  the  Court.     If  the 
Court  were  to  grant  this  appHcation,  it  would  be  giv- 
ing  the  plaintiff  an  advantage  which  he  could  not  ob- 
tain if  he  had  brought  a  fresh  ejectment ;  because  in 
that  case  he  would  be  barred  by  the  statute.    The 
object,  therefore,  of  the  plaintiff  was  per  saltum  to  take 
possession   of  this  property  by  virtue  of  a  writ  of 
execution,  in  a  case  where  the  statute  would  deny  all 
remedy ;  because  if  he  were  to  attempt  to  recover  by 
another  ejectment,  he  could  not  have  succeeded.    The 
Court  therefore  could  not  accede  to  either  of  these  ap- 
plications; first,  as  to  the  amendment,  because  the 
proper  parties  were  not  before  the  Court ;  and  secondly, 

(a)  4  Butr.  2447.  (ft)  Cawp.  641.  (e)  2  Sir  fT.  BL  940. 

(41Mft.258. 
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as   to  the  scire  facias,  the  declaration  having  been  1819« 

served  more  than  twenty  years  since,  and  the  plaintifl  .  doe 

having  failed  in  two  other  actions  of  ejectment  to  re-  RiyDSLL. 
cover  the  same  property. 

Scarlett  and  Bingham,  contra.  The  only  remedy 
which  the  plaintiff  has  in  this  case,  under  the  circum- 
stances stated,  is  to  sue  out  a  scire  facias  to  revive  the 
judgment,  in  order  that  he  may  have  execution  for  the 
one  sixth  of  the  premised  recovered  in  1799*  This  is 
the  proper  course  to  be  adopted,  as  appears  by  the 
case  of  Withers  v.  Harris,  (a)  But  in  order  to  give  the 
plaintiff  the  advantage  of  this  remedy,  it  is  necessary  for 
him  to  enlarge  the  term,  so  that  no  formal  objection  shall 
stand  in  the  way  of  discussing  the  question.  The  en- 
largement of  the  term  is  the  usual  and  proper  mode  of 
proceeding,  with  a  view  to  raise  the  question,  in  order 
that  the  plaintift'  may  not  be  driven  to  his  writ  of  right. 
There  are  several  authorities  to  shew  that  the  Court 
will  enlarge  the  term  for  this  purpose.  Doe  v.  Pilking" 
ton,  (b)  Roe  v .  Ellis,  (c)  and  Vicars  v.  Haydcn.  (d)  As 
to  the  objection  that  the  proper  parties  are  not  before 
the  Court,  in  consequence  of  changes  having  taken 
place  in  the  ownership  and  possession  of  the  property, 
it  is  no  answer  to  the  present  application  ;  because  if 
such  changes  have  taken  place,  they  may  in  their  pro- 
per season  operate  to  prevent  the  plaintiif  from  having 
execution.  This  is  only  an  application  to  the  Court 
for  a  scire  facias  to  revive  the  judgment ;  and  if  upon 
the  scire  facias  being  brought,  it  appears  that  the  de- 
fendants have  a  title,  acquired  since  the  first  eject- 
ment, it  may  be  pleaded  in  answer  to  this  proceeding, 
and  the  defendant  will  ha^e  the  fiill  benefit  of  it. 
Therefore  tUe  circumstance  of  changes  having  taken 
place  in  the  property  is  no  objection  to  the  present 

(a)  1  Salk,  268.  W  4  Bwr.  2447. 

(c)  2  Sir  /5r.  Bku  940.  (rf)  Cdwp.  841. 
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18 19.        motion^  because  at  a  future  time  it  may  be  shewn,  in 
"  pleading  and  in  evidence,  as  good  cause  why  the  judg- 

againat  mcut  should  uot  be  revivcd.  But  the  persons  now  in  pos- 
session must  then  shew  a  distinct  title  acquired  since. 
In  the  mean  time,  however,  the  objection  arising  firom 
the  lapse  of  time  will  not  be  taken  away  by  making 
.  this  rule  absolute.  The  proceeding  by  scire  fatiat  is 
certainly  not  new.  Proctor  v.  Johnson,  (a)  And  this 
is  the  only  way  in  which  the  plaintiff  can  proceed  to 
obtain  execution  i^on  the  verdict  he  has  recovered ; 
and  the  Court  will  observe,  that  no  objection  is  sug- 
gested to  his  title.  It  cannot  be  urged  that  the  sub- 
sequent ejectments  brought  are  to  operate  as  a  waiver 
of  the  judgment  upon  the  first,  because  this  could  not 
be  done  except  by  a  release  under  seal.  Where  a 
party  has  neglected  to  sue  out  execution  upon  a  judg- 
ment recovered,  lapse  of  time  is  no  objection  against 
him.  Undoubtedly  in  this  case  an  amendment  must 
be  made  in  the  declaration,  by  enlarging  the  term,  so 
as  to  entitle  the  plaintiff  to  sue  out  execution.  The 
term  is  merely  a  fiction,  in  order  to  try  the  question ; 
and  the  Court  for  that  purpose  will  accede  to  this 
motion.  (A) 

Abbott  Ch.  J.  I  am  of  opinion,  that  even  if  this 
declaration  had  been  sufiiciently  large  to  answer  the 
purpose,  we  ought  not,  under  the  circumstances  of  this 
case,  to  allow  a  writ  of  scire  facias  to  issue.  The  ap- 
plication for  an  amendment  of  the  declaration,  by  en- 
larging the  term,  is  purely  to  the  discretion  of  the 
Court.  No  doubt  the  Court  will  refuse  the  applica- 
tion, where  they  see  great  mischief  likely  to  arise  from 
granting  it  I  go  further;  I  think  we  ought  not  to 
grant  it,  unless  it  is  shewn  that  mischief  will  not  arise. 
In  such  a  case  as  this,  I  must  have  the  negative 
proved  :  here  the  negative  is  not  proved.    The  cir- 

(«)  I  Lord  Aay,  969.  [b)  2  Str.  1272,  Oate*  y,  Skepkerd. 
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cumstance  of  the  plaintifFs  having  obtained  judgment         1819. 
for  one  sixth  of  the  premises^  would  not  have  con-         "n^ 
eluded  the  defendant,  even  if  he  had  taken  out  exe-        agaifut 
cution;  because  the  defendant  might  have  brought 
another  ejectment  against  the  plaintiff^  and  he  might 
have  tried  the  question  over  again ;  and  for  aught  I 
know,  he  might  have  good  ground  to  support  his  case. 
Are  we  therefore  now  to  place  him  in  a  worse  situation 
than  he  would  have  been  in  then  ?  Had  he  been  obliged 
to  bring  an  ejectment  to  recover  back  the  premises,  he 
might  then  have  called  witnesses  to  support  his  title, 
many  of  whom  may  now  be  dead,  and  others  not  to  be 
found.     It  is  admitted,  that  the  owner  of  the  estate 
against  whom  this  ejectment  was  brought,  is  now  dead, 
and  that  the  then  occupier  is  not  in  possession.    The 
freehold  of  the  property  has  passed  in  a  course  of  des- 
cent, according  to  the  limitations  of  the  settlement,  from 
the  grandfather  to  his  grandsons,  and  the  grandsons 
may  have  no  means  of  knowing  any  thing  of  the  title, 
which  the  grandfather  might  be  expected  to  know* 
I  therefore  think  we  ought  not  to  grant  this  applica- 
tion; for  by   granting  it,  we   should  be  giving  en- 
couragement to  procrastination  and  delay,  which  ought 
not  to  be  encouraged.     I   am  of  opinion  that  both 

rules  must  be  discharged. 

# 

Bayley  J.  The  authorities  which  have  been 
cited  say,  that  a  party  shall  not  be  precluded  by  the 
expiration  of  the  term  from  bringing  a  scire  facias  upon 
a  judgment,  but  may  apply  to  the  Court  to  enlarge 
the  term  ;  but  they  do  not  mean  to  say^  that  because 
the  party  is  at  liberty  to  make  such  an  application,  the 
Court  will  therefore  permit  the  amendment  in  a  case 
where  no  amendment  ought  to  be  made.  To  grant  a 
scire  facias  in  this  case,  would  be  an  act  of  injustice  to 
the  defendant,  because  the  death  of  witnesses  may  have 
since  occurred,   who  might  have  been  able  to  give 

2  o  2  • 
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a  complete  answer  to  the  writ.     I  therefore  agree  widi 
my  Lord,  that  these  roles  must  be  discharged. 

HoLKOYD  J.  I  am  of  the  same  opinion.  The 
effect  of  the  motion  is  this :— the  plaintiff  cannot  bring 
a  fresh  ejectment,  in  conseqaenoe  of  the  expiratioa  of 
twenty  years ;  he  therefore  wishes  to  amend  the  deda- 
tion  by  enlarging  the  term,  in  order  to  support  his  scire 
facias.  I  think  the  defendant-has  a  right  to  hold  him 
strictly  to  the  pleadings  as  they  were  first  stated  on  the 
record ;  and  I  am  of  opinion  that  the  present  motion 
ought  not  to  be  granl^ed,  for  if  it  were,  the  plaintiff, 
who  has  been  guilty  of  laches  in  not  suing  out  exe- 
cution, would  be  placed  in  a  better  situation  than  he 
would  have  been  in  when  he  first  obtained  judgment. 


Best  J.  concurred. 


Rule  discharged. 


T\u*dtty, 
JtM«29th. 


Morris  against  Hunt. 


TVhere  an  at-      ^[\^  ^  former  day  the  defendant  obtained  a  rule  call- 
S^adeSmT*  ^^S  ^°  *^^  plaintiff  to  shew  cause  why  the  master 

tion  as  contain-   ghould  not  review  his  taxation  of  costs  4n  this  cause. 

ing  more  folios 

than  it  really  It  was  an  action  at  the  suit  of  the  high  baiUff  of  Wesi» 

Sk£  chai)^  was  fntnster,  to  recover  from  the  defendant  a  third  share  of 

^Bte^^^ML  the  expence  of  erecting  hustings,  paying  poll-clerks, 

that  this  was  a  &c.  at  the  last  general  election  for  the  city  of  H'est- 

ground  for  re- 
viewing the  taxation.  Held,  that  the  master  was  justified  in  allowing  the 
of  two  writs  issued  in  one  action  against  the  defiendant  into  different  counties  where  it 
doubtAil  in  which  counter  the  defendant  was  to  be  found,  (a)  Held  also,  that  the  ma 
might  allow  the  sum  of  one  guinea  each  to  talesmen  on  the  trial  of  a  cause  by  a  s|iecMd 
jury  in  Loiidom  or  MiikHaex.  Held  also,  that  the  pluntiff  might  be  allowed  for  fees  to 
thi^  counsel  on  taxation  of  costs  in  a  canae  of  difficulty. 


(a)  As  to  the  practice  of  issuing  two  write  into  different  counties  for 
the  same  cause  of  action,  see  Powell  r.  Henderson,  amie,  392;  BnOoek  r. 
Morru,  2  Taunt.  67. 
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mmitter,  for  which  the  defendant  was  one  of  three  candi-  1 8 IQ. 
dates,  A  verdict  having  been  found  for  the  plaintiff,  i^oamii 
the  costs  were  referred  to  the  master,  who  on  the  tax-  JT^* 
ation  allowed  the  expense  of  two  writs,  the  one  a  latitat 
issued  into  Hampshire,  which  was  not  served,  and  the 
other  a  bill  of  Middlesex,  which  was  served,  both  being 
for  the  same  cause  of  action  ;-^forty  folios  for  the  de- 
claration, the  real  number  on  minute  examination  being 
in  fact  no  more  than  thirty  five; — three  counsel,  four 
having  been  employed ; — twelve  guineas  for  twelve 
special  jur3rmen,  four  only  of  the  special  jurors  origi- 
nally returned  having  in  fact  served  upon  the  jury,  and 
the  remainder  being  talesmen ; — and  for  two  notices  of 
declaration,  one  served  in  Hampshire  and  the  other  in 
London ;  all  of  which  items  were  objected  to  on  the 
part  of  the  defendant. 

Scarlett  now  shewed  cause  on  an  affidavit  stating 
in  substance  that  it  had  become  necessary  to  sue  out 
two  writs  (namely  the  latitat  into  Hampshire  as  well  as 
the  bill  of  Middlesex),  in  consequence  of  the  defendant's 
being  in  the  habit  of  changing  his  residence,  being 
sometimes  to  be  found  in  Hampshire,  and  at  other  times 
in  Middlesex ;-— that  the  two  notices  of  declaration 
had  become  necessary  from  the  same  cause ; — that  the 
allowance  of  forty  folios  for  the  declaration  had  been 
made  on  the  usual  mode  of  calculation  before  the  mas- 
ter, to  which  the  defendant  had  on  that  occasion  made 
no  objection ;-— that  the  allowance  of  a  guinea  to  each 
of  the  eight  talesman  who  sat  on  the  jury  was  conform- 
able to  the  universal  practice  in  the  master's  office,  in 
the  taxation  of  costs  of  causes  tried  in  London  and 
Middlesex ;  and  that  the  allowance  for  the  fees  of  coun- 
sel was  agreeable  to  the  practice  of  the  same  office,  in 
cases  of  the  like  description.  As  to  the  item  of 
allowance  with  respect  to  the  number  of  folios  in  the 
declaration,  it  was  contended  that  the  objection  was 
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1 8 1 9-  not  now  available^  because  the  defendant  being  himself 
MoREM  present  at  the  taxation  of  costs^  he  had  an  opportxmi^ 
gJJJJ^'  of  resisting  the  allowance,  if  it  was  improper,  hot  ha- 
ying neglected  so  to  do,  he  ought  to  be  tied  down  to 
the  same  strictness  which  the  Court  would  observe 
with  respect  to  an  attorney  under  the  like  circum- 
stances. As  to  the  other  items  objected  to,  it  was  sub- 
mitted that  they  were  justifiable,  upon  the  universal 
practice  adopted  in  the  mast^s  office  under  similar 
circumstances. 

The  defendant  in  person,  in  support  of  the  rule,  con- 
tended, first,  that  the  overcharge  allowed  by  the  master, 
with  respect  to  the  number  of  folios  in  the  declaration, 
was  clearly  a  ground  for  reviewing  the  taxation ;  se- 
condly, that  there  could  be  no  occasion  for  the  issuing 
the  double  process  referred  to ;  and  thirdly,  that  it  was 
contrary  to  law  to  allow  to  talesmen  the  same  fees  pay- 
able by  statute  to  special  jurors,  and  equally  contrary 
to  law  to  require  a  defendant  to  pay  the  fees  paid  to  the 
plaintiff's  counsel,  such  fees  not  being  recoverable  by 
the  counsel  in  a  court  of  justice. 

Bayley  J.  (a)  This  application  is  made  to  the 
Court  to  review  the  master's  taxation,  on  several  different 
grounds.  The Jirst  is,  that  the  expence  of  two  writs  has 
been  improperly  allowed  by  the  master.  Whether  those 
writs  were  both  running  at  one  and  the  same  time  is  not 
suggested  in  the  affidavit  on  which  the  application  is 
founded ;  but  the  foundation  of  the  application  is,  dial 
it  was  unnecessary  to  issue  the  two  writs,  because  the 
defendant's  residence  in  London  must  have  been  known 
to  the  plaintijQPs  attorney,  and  consequently  that  he 
might  have  been  served  at  that  residence,  if  ordinaiy 
pains  had  been  taken  for  the  purpose.    The  answar  to 

9  ■     ^  p   II  I 

(a)   The  Chief  Justice  had  left  the  Court. 
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this  objection,  is,  that  the  plaintiff's  attorney  originally         1819. 
made  enquiry  at  the  defendant's  lodgings  in  town,  but       m^^JI^s 
found  that  he  was  then  residing  in  Hampshire,    That 
circumstance  made  it  necessary  to  issue  a  writ  in  the 
latter  county,  which  it  was  the  duty  of  the  plaintiff's 
attorney  to  do.    Before  the  writ  could  be  served,  the 
defendant  came  up  to  London,  and  consequently  the 
object  of  suing  out  that  writ  was  defeated.  It  therefore 
became  necessary,  in  order  to  reach  the  defendant,  to 
sue  out  a  Bill  of  Middlesex,    Inasmuch  as  it  does  not 
appear  that  these  were  concurrent  writs,  and  as  the 
plaintiff's  attorney,  had  an  adequate  motive  for  suing 
out  the  two,  I  am  of  opinion,  that  the  master  was  jus- 
tified in  allowing  in  his  taxation  the  expence  of  both. 
The  second  objection  is,  that  the  notice  of  declaration 
was  given  in  the  country  instead  of  being  served  in 
town.     I  do  not  think  that  that  furnishes  a  sufficient 
ground  for  this  application  to  the  Court,  because  al- 
though the  defendant  happened  to  be  in  town  at  the 
time,  it  did  not  necessarily  follow  that  he  would  have 
continued  in  town,  and  the  difference  between  serving 
the  declaration  in  town  or  in  the  country,  is  extremely 
immaterial.    It  is  impossible  therefore  to  impute  to  the 
master  any  improper  motive  for  the  allowance  of  this 
item.  The  third  objection  is,  that  the  master  has  allow- 
ed forty  folios  for  the  declaration,  there  being  in  fact 
only  thirty-five.     It  appears  that  the  defendant  was 
originally  charged,  and  wa^  obliged  to  pay  for  forty- 
five  folios,  in  taking  a  copy  of  die  declaration  out  of 
the  office,  and  that  the  master  has  allowed  for  forty 
folios.     When  it  is  considered  what  is  the  duty  of 
an  attorney  in  this  respect,  I  think  there  is  no  diffi- 
culty in  the  course  to  be  pursued^  by  the  Court  with 
respect  to  this  objection.     The  attorney  is  to  make  his. 
cjiarge  in  proportion  to  the  length  of  the  proceedings  ; 
and  it  is  his  duty,  before  he  makes  the  charge,  to  know 
what  the  length  is.     He  has  no  right  to  proceed  upon 
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1819*        coDJectare^  because  he  has  the  means  in  his  own  hands 
MoBEis       of  coming  at  the  certain  knowledge  of  the  charge  to 
^^^^        be  made.     I  know  that  it  was  heretofore  the  practice 
to  ascertain  by  counting  the  folios  the  exact  length  of 
the  proceedings.     It  was  formerly  the  practice,  before 
a  declaration  was  served,  to  ascertain  the  exact  amount 
of  the  sum  to  be  paid  by  the  defendant,  before  he  took 
the  declaration  out  of  the  office ;  and  certainly  it  is 
extremely  proper  that  this  should  be  done,  in  order  to 
regulate  the  subsequent  charges.      If  the  plaintiff's 
attorney,  instead  of  counting  the  folios,  chuses  to  pro- 
ceed on  conjecture,  he  does  so  at  his  peril,  and  if  it 
turns  out  ultimately  that  he  was  wrong,  the  blame  of 
being  wrong  is  imputable  to  himself,  and  whatever 
expences  have  been  incurred  by  the  defendant  in  set^ 
ting  the  matter  right,  ought  properly  to  fall  on  the 
attorney.     Now  in  this  instance,  on  the  application 
being  made  to  the  Court  for  the  master  to  review  his 
his  taxation,  upon  the  ground  that  forty  folios  were 
allowed  when  thirty-five  was  the  utmost  extent  of  al- 
lowance that  ought  to  be  made ;  if  the  attorney  had 
immediately  communicated  with  the  defendant  and 
said,  "  I  find  I  have  charged  five  folios  too  much, 
and  therefore  I  return  you  eleven  shillings  which  have 
been  overpaid,"  he  would  have  set  himself  right;  but 
inasmuch  as  he  was  wrong  in  the  first  instance  in  that 
respect,  and  inasmuch  as  when  by  this  rule  the  objec- 
tion is  pointed  out  to  him  he  does  not  do  that  which 
is  necessary  to  set  himself  right,  I  think  the  conse- 
quence must  be,  that  the  master  should  have  the  oppor- 
tunity of  looking  at  that  item  again,  to  see  whether  in 
that  respect  the  plaintiff^s  attomies  are  not  wrong,  and 
that  is  to  be  at  their  expence;  and  on  that  account  the 
defendant  will  be  entitled  to  the  costs  of  this  applica- 
tion.  (a)      The  fourth    ground  of  objection  to  the 

r  —  ■ 

(a)  ^Tide  In  r.  XA^wrd,  1  EoMt,  401,  404 ;   Onjan  v.  Xee,  5  Tmmi, 

052. 


'»^ 
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mastei^s  taxation  is,  that  the  persons  who  served  as  1819- 
talesmen  on  the' jury  were  allowed  a  guinea  each,  mokais 
whereas  by  law,  (as  it  is  suggested)  they  were  entitled  uv^  ' 
to  no  more  than  an  allowance  of  eight-pence  or  four- 
teen-pence  each,  as  the  case  might  be.  I  believe  in 
point  of  practice,  for  a  considerable  length  of  time,  the 
invariable  rule  in  London  and  Middletex  has  been  to 
treat  the  talesmen  on  the  saiiie  fdbting  with  the  special 
jurymen,  when  they  are  resorted  to  for  the  purpose  of 
making  up  a  special  jury,  when  the  whole  pannel  of 
special  jurors  do  not  attend.  I  know  that  in  many 
instances,  particularly  in  the  country,  a  difference  is 
made  between  the  special  jurymen  and  the  talesmen,  and 
that  that  difference  is  continually  the  ground  of  com- 
plaint on  the  part  of  the  talesmen.  In  some  instances^ 
I  have  heard  them  complain  that  the  special  jurymen 
have  received  their  guinea,  whereas  they  have  received 
only  half  a  guinea,  thinking  it  extremely  hard  that 
they  should  not  both  be  put  upon  the  same  footing. 
A  Judge  at  nisi  pritts  in  the  country  never,  I  believe, 
interferes  with  what  is  the  settled  practice  in  that  res- 
pect. In  London  and  Middlesex  it  seems  to  be  the 
settled  practice  to  make  no  distinction  between  the 
special  jurymen  and  the  talesmen.  This  practice  seems 
to  be  general,  and  it  appears  to  me  that  talesmen 
come  within  the  description  in  the  statute  24  Geo.  2. 
e.  18,  s.  2.  just  as  much  as  the  original  special  jury- 
men ;  it  being  there  said  that  no  person  who  shall  serve 
upon  any  jury  appointed  or  returned  by  any  of  the 
acts  therein  mentioned  shall  be  allowed  to  take  for 
serving  on  any  such  jury  more  than  the  sum  of  money 
which  the  Judge  who  tries  the  issue  shall  think  just 
and  reasonable,  not  exceeding  the  sum  of  one  pound 
and  one  shilling.  In  that  respect  the  constant  and 
invariable  course  has  been,  to  leave  it  to  the  discretion 
of  the  master  to  say  what  allowance  shall  be  made. 
It  appears  to  me,  that  when  the  master  confines  him- 


1 
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18 19.  self  within  the  sum  of  one  pound  one,  and  there  is  no 
"""^  direction  by  the  Judire  who  tries  the  cause  to  make 
agmnH  a  different  allowance,  the  decision  of  the  master  is  to 
be  decisive  upon  the  subject.  The  fifth  objection  is 
with  respect  to  the  fees  paid  to  the  counsel  in  the  cause, 
and  that  objection  has  taken  two  different  shapes ;  one 
that  too  many  counsel  have  been  employed,  and  the 
other,  that  the  defendant  is  in  no  respect  liable  to  be 
charged  with  the  fees  of  any  counsel.  With  respect 
to  the  number  of  counsel,  it  appears  that  the  master 
has  allowed  three,  and  it  seems  to  me  that  the  master 
ought  in  these  cases  to  exercise  a  discretion,  which 
discretion  must  be  regulated  to  a  certain  degree  by 
the  nature  and  magnitude  of  the  cause,  and  the  num- 
ber of  witnesses  which  are  likely  to  be  examined.  It 
is  fit  that  in  cases  of  difficulty,  in  which  points  of  law 
may  arise,  that  the  leading  counsel  should  have  the 
assistance  of  other  gentlemen  to  suggest  what  may  be 
necessary  in  the  course  of  discussion.  In  cases  of  that 
description  the  allowance  of  counsel  should  not  be  re^ 
gulated  in  the  same  manner  as  in  a  common  action 
for  goods  sold  and  delivered,  or  in  an  ordinary  case  in 
which  no  difficulty  is  likely  to  arise.  Considering  the 
nature  of  this  case,  I  can  by  no  means  say  that  the 
allowance  for  three  counsel  on  the  taxation  of  costs 
was  too  much,  i  think  it  was  a  reasonable  allowance, 
and  that  the  plaintiff  was  entitled  to  have  the  decision 
of  the  master  in  his  favour  to  that  extent.  But  thai 
the  suggestion  is,  that  by  law  no  man  is  liable  to  pay 
for  counsel  at  all,  and  that  therefore  the  whole  of  this 
charge  f<Nr  counsel  is  improper.  That  seems  to  me  to 
arise  entirely  from  a  mistake  in  point  of  law.  It  is 
never  expected,  it  never  has  been  the  practice,  and  in 
many  instances  it  would  be  wrong,  that  counsel  should 
be  gratuitously  giving  up  their  time  and  talents  with- 
out receiving  any  recompence  or  reward.  It  is  the 
recompence  and  reward  which  induce  men  of  consider- 


IN  THE  Fifty-ninth  Year  of  GEORGE  III.  551 

able  ability,  and  certainly  of  great  integrity,  and  with         1819- 
every  qualification  which  is  necessary  to  adorn  the        mokrib 
bar,  to  exert  their  talents.     It  is  the  emolument  in  the         Uvvr, 
first  instance,  to  a  certain  degree,  that  induces  them  to 
bear  the  difficulties  of  their  profession,  and  to  wear 
away  their  health,  which  a  long  attendance  at  the  bar 
naturally  produces ;  and  it  is  of  advantage  to  the  pub* 
lie  that  they  should  receive  those  emoluments  which 
produce  integrity  and  independence ;  and  I  know  of 
nothing  more  likely  to  destroy  that  independence  and 
integrity  than  to  deprive  them  of  the  honorable  reward 
of  their  labours.      But  it  is  said  that  counsel  can 
maintain  no  action  for  their  fees :  why  ?  because  it  is 
understood  that  their  emoluments  are  not  to  depend 
upon  the  event  of  the  cause,  but  that  their  compensa- 
tion is  to  be  equally  the  same  whether  the  event  be 
successful  or  unsuccessful.    They  are  to  be  paid  be* 
forehand,  because  they  are  not  to  be  left  to  the  chance 
whether  they  shall  ultimately  get  their  fees  or  not;  and 
it  is  for  the  purpose  of  promoting  the  honor  and  inte* 
grity  of  the  bar,  that  it  is  expected  all  their  fees  should 
be  paid  at  the  time  when  their  briefs  are  delivered. 
That  is  the  reason  why  they  are  not  permitted  to  main- 
tain an  action.    It  is  their  duty  to  take  care,  if  they 
have  fees,  that  they  have  them  beforehand,  and  there- 
fore the  law  will  not  allow  them  any  remedy,  if  they 
disregard  their  duty  in  that  respect.    The  same  rule 
applies  to  the  case  of  a  physician,  who  camiot  main- 
tain any  action  for  his  fees.    He  therefore  is  to  receive 
his  fees  at  the  period  of  time  when  his  attendance 
occurs.    These  are  the  reasons  why  the  gentlemen  of 
these  two  professions  can  maintain  no  action  for  their 
fees  ;   but  is  it  to  be  supposed  that  men  are  to  waste 
their  lives  to  qualify  themselves  for  their  profession, 
without  receiving  any  emolument  i    That  never  can  be 
imagined ;  and  the  constant  course  which  has   been 
adopted,  shews  that  it  never  could  be  so  understood. 
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18 19.        If  this  is  not  the  right  rule,  the  Courts  of  Wntmimter 

jj~[7i  ^^^  ^*^®  ^^^'^  "*  ®^^'  ^^^  centuries,  because  they 
^aintt  hsLve  been  in  the  constant  habit  of  allowing  to  plain- 
tiffs when  they  succeed,  the  fees  of  counsel  on  the  one 
hand,  and  to  the  defendant  the  fees  of  their  counsel 
when  they  succeed,  on  the  other  hand.  This  is  the  in- 
Tariable  rule  acted  upon  on  the  taxation  of  costs.  These 
are  the  different  objections,  which  have  been  taken  on 
the  part  of  the  defendant  to  the  master's  taxation,  and 
it  seems  to  me,  that  I  have  given  the  prop^  answer  to 
each.  I  am  of  opinion  that  the  mastei^s  taxation  was 
perfectly  right,  except  with  respect  to  the  charge  on 
the  length  of  the  declaration.  That  charge  was  origi- 
nally improper,  and  I  think  that  the  plaintiff  did  not 
act  with  sufficient  discretion  in  not  giving  it  up.  I  do 
not  say  that  it  was  insisted  on,  but  it  was  not  aban- 
doned. It  appears  to  me  therefore,  that  with  respect  to 
that  item,  and  that  only,  the  master  ought  to  review  his 
taxation,  and  if  the  declaration  shall  turn  out  to  be 
short  of  forty  folios,  then  the  defendant  will  be  entitled 
to  llie  costs  of  this  application. 

HoLROYD  J.  It  appears  to  me  that  none  of  the 
objections  which  have  been  taken  in  support  of  this 
motion  are  well  founded,  except  the  one  which 
relates  to  the  overcharge  of  the  declaration.  The  rea- 
sons shewing  that  none  of  the  objections  can  be  sup- 
ported, except  that,  have  been  so  fully  entered  into 
and  so  ably  stated  by  my  brother  Bayley,  that  I  think 
it  not  requisite  to  say  any  thing  further  with  respect  to 
them,  than  to  express  my  entire  concurrence.  With 
respect  to  the  overcharge  of  the  declaration,  whatever 
may  be  the  present  usage  in  the  master's  office  with  a 
view  to  save  trouble,  it  is  incumbent  on  the  person 
who  makes  the  charge  to  ascertain  the  quantity  of 
pleading  before  the  charge  is  made,  more  especially,  as 
any  error  in  that  particular  is  multiplied  by  the  snbse^ 
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quent  copies   of  those  pleadings,  and  the  different        1819. 
records  that  are  made  of  them.  The  plaintiff's  attorney  "    mokris 
not  having  done  that,  it  appears  to  me  that  he  was  in        g^ 
fault,  in  not  having  abandoned  the  overcharge  after 
it  was  discovered.     I  am  of  opinion  that  this  rule  must 
be  made  absolute,  he  paying  the  costs  which  have 
been  incurred  on  that  ground.     My  mind  has  certainly 
fluctuated  on  that  point;  for  if^  when  he  was  served 
with  a  rule,  the  attorney  had  expressed  an  intention  of 
giving  up  that  item,  and  of  resisting  the  rule  on  the 
other  grounds  only,  I  should  have  thought  that  no  costs 
ought  to  have  followed.    At  present,  however,  I  think 
that  the  defendant  being  brought  here  under  the  cir- 
cumstances stated,  he  is  entitled  to  the  costs  of  this 
application. 

Best  J.  I  agree  with  my  brothers  in  the  opinion 
they  have  expressed  upon  this  subject.  There  have 
been  five  objections  raised  to  the  master's  taxation. 
First,  as  to  the  writs ;  secondly,  as  to  the  service  of 
notice  of  declaration ;  thirdly,  as  to  the  fees  allow- 
ed to  counsel ;  fourthly,  as  to  the  allowance  of  a 
guinea  each  to  eight  talesmen ;  and  fifthly,  as  to 
the  length  of  the  declaration.  [The  language  of  the 
aflidavit  of  the  defendant,  as  it  related  to  the  sup- 
posed vexation  in  issuing  two  writs,  was  observed 
upon,  and  the  learned  Judge  then  proceeded.]— 
As  to  the  objection  that  the  declaration  was  not  served 
in  the  countv  of  Hants,  but  in  the  countv  of  Middlesex 
only,  if  there  was  any  thing  in  it  he  might  have  made 
an  application  to  the  Court  to  set  aside  the  proceed- 
ings for  irregularity.  At  to  the  other  points,  I  agree 
with  the  rest  of  the  Court,  that  the  objection  made  as 
to  the  length  of  the  declaration  ought  to  go  before  the 
master,  and  that  the  persons  who  made  the  mistake 
ought  to  pay  the  costs.     With  respect  to  the  money 
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1819*  paid  to  the  talesmen,  I  am  rath^  surprised  to  hear  any 
jyi^^mg  objection  made  on  that  ground.  I  am  quite  clear  that 
'p^^  we  are  authorized  under  the  24  Geo.  2.  c.  18.  s.  2.  in 
allowing  the  talesmen  a  guinea  each,  when  called  upon 
to  serve  with  special  jurymen ;  and  when  we  recolfeet 
the  trouble  and  inconvenience  to  which  common  jurors 
are  put  in  attending  to  their  pnbtic  duty  in  Ixmdon 
and  Middlesex f  no  man  can  reasonably  object  to  their 
receiving  a  guinea  each  when  called  upon  to  serve  as 
special  jurors.  As  to  the  objection  to  the  allowance  of 
fees  paid  to  counsel,  it  is  said  that  counsel  are  to  lend 
their  assistance  gratuitously  for  the  suitor's  benefit. 
Their  assistance  is  rendered  necessary  to  the  plaintiff, 
in  consequence  of  the  defendant  having  neglected  to 
observe  his  engagements.  But  it  has  been  said,  that 
inasmuch  as  counsel  could  not  recover  their  ftes  from 
the  plaintiff,  therefore  the  plaintiff  could  not  recover 
them  from  the  defendant.  The  defendant  mistakes  the 
principle  upon  which  he  is  called  upon  to  pay  these 
fees.  His  liability  is  founded  upon  the  principle 
stated  by  my  brother  Bayley.  Nothing  can  be  more 
reasonable,  than  that  counsel  should  be  rendered  inde- 
pendent of  the  event  of  the  cause,  in  order  that  no  temp- 
tation may  induce  them  to  endeavour  to  get  a  verdict, 
which  in  their  consciences  they  think  they  are  not  en- 
titled to  have.  Counsel  should  be  rendered  as  inde- 
pendent as  the  Judge  or  the  jury  who  try  the  cause, 
when  called  upon  to  do  their  duty.  Was  it  ever  un- 
derstood by  any  man,  that  gentlemen  who  are  put  to 
the  most  enormous  expence  in  rendering  themselves 
competent  to  appear  in  a  Court  of  Justice  as  advo- 
cates, are  to  act  for  nothing  ?  No  man  is  so  ignorant 
or  so  stupid  as  to  suppose  that  this  can  be  the  case. 
If  this  were  the  principle  upon  which  we  were  to 
act,  no  man  of  integrity  or  honour  would  appear  at 
the  Bar ;  or,  at  least,  no  man  duly  qualified  for  the 
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.  discharge  of  his  duty  would  venture  to  appear:  and  I        1819* 
will  venture  to  say,  that  it  will  be  one  of  the  greatest       u^rms 
misfortunes  that  can  happen  to  this  country,  if  such  a        g'***"' 
notion  is  to  prevail.     There  is  nothing  which  has  so 
great  a  tendency  to  secure  the  due  administration  of 
justice,  as  having  the  Courts  of  the  country  frequented 
by  gentlemen  so  eminently  qualified  by  their  education 
and  principles  of  honour,  as  at  this  time  appear  to  dis- 
charge  the  duties  which  they  are  called  upon  to  fulfil. 
If,  under  such  circumstances,  there  could  possibly  be  a 
disposition  to  do  injustice  to  such  men,  the  greatest 
injury  would  be  done  to  the  public.     No  man  would 
attempt  to  qualify  himself  for  the  profession,  and  the 
greatest  disorder  and  inconvenience  would  exist  in  the 
Courts,  if  we  were  to  act  upon  the  absurd  principle 
contended  for.    It  never  entered  into  any  man's  con- 
templation, as  a  sound  principle,  that  counsel  are  not 
to  be  paid  their  fees  in  the  first  instance,  but  that  pay- 
ment must  depend  upon  the  event.     The  argument 
now  used  in  favour  of  the  defendant,  that  a  counsel 
cannot  recover  his  fees  at  law,    is  answered  by  the 
usage  which  has  for  a  great  length  of  time  prevailed, 
of  allowing  the  fees  of  counsel  on  the  taxation  of 
costs.     I  believe  it  will  be  difiicult  to  find  the  time 
when  this  practice  commenced ;  but  from  the  earliest 
time  of  which  we  have  anv  trace,  it  has  always  been 
the  practice  in  the  different  Courts  of  Westminster  Hall 
to  allow  such  fees  on  the  taxation  of  costs  :   I  there- 
fore  think  this  may  be  taken  to  be  the  law  of  the  land. 
It  stands  upon  as  ancient  an  usage,  and  as  sound  a 
principle,  as  any  other  doctrine  of  the  law  of  England ; 
and  certainly  it  never  can  be  reasonably  disputed  by   - 
any  man  capable  of  thinking.     I  felt  it  my  duty  to 
make  these  observations,  because  it  appears  to  me, 
that  if  the  defendant  could  succeed  in  the  objection  he 
has  taken,  it  would  be  doing  the  greatest  mischief  to 
the  administration  of  justice  that  ever  was  done.    It 
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1819.  is  not  necessary  for  me  to  make  any  farther  observa- 
MoRmu  tions^  but  I  felt  myself  bomid^  as  a  Judge  of  this  Courty 
§^*        to  enter  my  protest  against  these  doctrines. 

Rule  absolute  with  costs. 


/^a^lS^  Exparte  Stokbs. 

'Where  an  at-  FEU'S  DAL  moved  to  admit  this  gentleman  as  an 

has  seryed  part  attorney  of  the  Court,  on  an  affidavit  stating  that 

o^^!rtfa^e^*  he  had  regularly  served  his  clerkship  about  three  years 


and  part  witti  another  to  whom  the  ailiclet  were  assigned,  the  name  of  the  assignee  most  he 
inserted  in  the  notice  of  intention  to  apply  for  admission.  («) 

(«)  By  stot  22  Geo.  2.  c.  46. «.  9.  it  is  provided,  that  if  any  attorney  or 
solicitor  to  or  with  whom  any  such  person  shall  be  so  bound,  shall  hap- 
pen to  dit  before  the  expiration  of  snch  term,  or  shall  ifiaeontiniie  or 
leoM  q^such  his  practice  as  aforesaid,  or  if  snch  contract  shall  by  mntnal 
consent  of  the  parties  be  eoMxiledj  or  in  case  snch  deilc  shall  be  legally 
ditckargtd  by  amf  rule  or  order  of  the  Gnirt  wherein  snch  attorney  or  so- 
licitor shaD  practice,  before  the  expiration  of  such  term,  and  soch  deifc 
shall  in  any  of  the  sud  cases  be  boond  by  another  contract  or  other  oon- 
tncts  in  writing,  to  serve,  and  shall  accordingly  serve,  in  manner  therein 
before  mentioned,  as  clerk  to  any  other  such  practifflng  attorney  or  attor- 
neys, solicitor  or  solidtors  as  aforesud  respecCxvdy,  daring  the  residiie  of 
the  said  term  of  5  years,  then  soch  service  shall  be  deemed  and  taken  to 
be  as  good,  efficctnal,  and  available,  as  if  snch  derk  had  continued  to 
serve  as  a  derk  for  the  sidd  term  to  the  same  person  to  whom  he  was 
originally  bound,  so  as  an  affidavit  be  duly  made  and  filed  of  the  ezem- 
tion  of  snch  second  or  other  contract  or  cunlracts  within  the  time,  and  in 
like  manner  as  is  therdn  before  directed  concerning  such  original  con- 
tract.   By  mle  of  Court  7Vm.  31  Geo,  3.  it  is  ordered  that  no  peraon  who 
shall  enter  into  artides  with  an  attorney  or  attorneys,  shall  be  at  libeity 
to  serve  the  agent  or  agents  of  such  attorneys  for  a  longer  time  than  one 
year  of  his  deikship,  and  that  any  such  service  to  an  agent  or  agents  be- 
yond that  time  shall  not  be  deemed  good  sernce ;  and  it  is  forther  order- 
ed, that  every  person  who  shall  intend  to  apply  for  admission  as  an  attor- 
ney in  this  Court,  and  who  shall  not  have  been  admitted  an  attoniey  or 
sofidtor  of  any  other  Court,  shall,  for  the  space  of  one  foil  Term  pievious 
to  the  Term  in  which  sndi  person  shall  apply  to  be  admitted,  canse  his 
name  and  place  of  abode,  mtd  ain  the  name  or  namet^  andpimteer  flmem  ef 
abode  of  the  ottormey  to  whom  he  $haU  have  been  artidedy  written  in  kgibk 
characters,  to  he  affited  on  the  oatside  of  the  Coart  of  King's  Benehy  in  soch 
place  as  puMic  notices  are  usually  affixed  in  the  King's  Bench  Office. 
4  T.  R.  379.    He  shall  also,  for  tike  space  of  one  foil  Term  previous  to 
the  Term  in  which  he  shall  apply  to  be  admitted,  enter  or  cause  to  be  en- 
tered, in  a  book  kept  for  that  purpose  at  each  of  the  Judges'  chamben. 
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since,  part  of  his  time  being  served  with  one  attorney^         1819- 
and  the  remainder  with  another,  to  whom  the  articles        E^^^e 

his  name  and  pUKje  of  abode,  and  also  the  name  and  place  of  abode  of  the 
attorney  or  attorneys  to  whom  he  shall  have  been  articled.  5  T.  R.  368. 
The  notice  most  be  put  np  for  the  Term  immediately  precoting  the  Term 
in  which  the  application  for  admission  is  made.  2  Marth.  48.  As  doubts 
sometimes  arise  respecting  the  rule  by  which  the  Court  is  governed  in 
the  exerdse  of  a  summary  jurisdiction  orer  its  ofl&cers,  the  following  cases 
are  subjoined  for  the  guidance  of  the  practitioner:-^ 

EsparU  Mr. ,  gentieman,  one,  &c.    SahwHajf^  28th  Nov,  1818.    y^^  attorney 

Mamning  oioyed  on  the  last  day  of  the  Term,  tiiat  a  gentieman  might  be    may  be  read- 
readmitted  an  attorney  of  this  Court    Notice  of  the  appUcanf  s  intention    mitted  on  tiie 
to  apply  for  readmission  had  been  affixed  in  the  month  of  October  on  the    ]^  ^>'  ^^^^ 
outside  of  the  Court  of  King's  Bench  and  at  the  other  usual  places.    J3ay>    qq^i^'  iing  i,^^!! 
Icy  J.  ^  comformity  with  the  suggestion  of  the  officer  of  Court)  held,    up  all  the  Term, 
that  an  attorney  might  be  readmitted  on  the  last  day  of  the  Term,  notice 
liaying  been  stuck  up  all  this  Term.  Motion  granted.  See  TVdtf,  6th  ed.  67. 
2  Marsh,  123.  The  Court  will  not  interfere  summarily  against  an  attorney, 
except  for  misconduct  in  his  capacity  of  attorney ;  and  then  only  in  a  case 
of  delinquency,  and  not  where  the  charge  is  in  effect  merely  the  ground  of 
a  dril  action,  or  where  it  is  not  connected  with  the  office  of  attorney. 
Farmer  ▼.  TWncr,  Mich,  T.  1815.  Noo.  7th.  MSS ;  Sedgwarth  r.  Spicer,  4 
EoMt,  570 ;  Greggem  v.  White^  4  Tauni,  881.    Bac,  Abr.  Attorney,  H. 

An  attorney  cannot  be  struck  off  the  roll  on  his  own  motion,  although    Attorney  can* 

he  has  nerer  practised,  without  an  affidavit  that  no  procee^ngs  are  pending    not  be  struck 

against  lum  for  misconduct    Anonymous,   Trm.  T.  1815,  Maa  26tii.    jfftiieroUon 
«-  m  »  •^^  .  /-*!...    his  own  mo- 

Moore  moved  for  a  rule  to  shew  cause  why  an  attorney  (who  was  about    h^q  though  he 

to  enter  into  holy  orders)  should  not  be  struck  off  the  roll ;  and  he  ground-  has  never  prac- 

ed  his  motion  on  an  affidavit  that  he  had  never  practised  as  an  attorney,  tised,  without 

which  it  was  contended  was  sufficient,  without  the  usual  clause  that  no  pro-  ^'^  ^meediMB 

ceedings  were  pen^ng  against  him  for  misconduct.    Danger  J.    The  i^^^  pending 

usual  form  must  be  adhered  to,  and  unless  there  is  an  affidavit  that  no  against  him  for 

proceedings  are  depencBng  against  the  attorney  for  misconduct,  the  rule  misconduct, 
cannot  be  granted.    Rule  refused  accordingly.    Vide  THddy  6th  ed.  80. 

An  attorney  will  be  struck  off  the  roU  after  conviction  for  a  conspiracy.  Attorney  struck 

Anon.  Mich,  T.  1813,  Nov,  8th.     PuUer  moved  for  a  rule  to  shew  cause  off  the  roll 

why  tiie  defendant  should  not  be  struck  off  tiie  loU  of  attorneys.   He  had    if^' ^°!lf*^'^ 
'  ^  for  a  conspi- 

been  eonricted  at  the  Gloucestershire  Sununer  Assises,  before  Dampier  J.  y^^. 
of  a  conspiracy.  The  motion  was  grounded  upon  an  examined  copy  of 
the  conviction,  and  an  affidavit  of  the  defendant's  having  practised  since 
the  conviction,  and  of  his  identity.  The  Court  granted  the  rule  msL-'''So 
where  an  attorney  had  been  convicted  on  an  indictment,  for  threatening 
to  put  in  motion  a  prosecution  by  a  public  officer  to  recover  penalties  for 
selling  unstamped  medicines,  for  the  purpose  of  obtaining  money  to  qjtay 
the  prosecution,  and  the  Court,  on  a  motion  in  srrest  of  judgment,  thought 
that  the  offence  charged  was  not  indictable;  it  was  nevertheless  held,  that 
the  attorney  ought  to  be  struck  off  the  roll.  The  King  v.  Southettom, 
6  East,  126.  The  striking  off  an  attorney  for  an  offence  committed,  is  not 
done  with  a  view  of  punishiDg  the  indiridual,  but  on  the  ground  that  the 
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I819. 

Esparte 
Stokes. 


of  clerkship  were  assigned.  He  had  stuck  up  in  West* 
minster  Hall,  and  had  entered  in  the  books  at  the 
Judge's  chambers,  the  usual  notices  of  his  intention 
to  apply  to  the  Court  for  admission,  but  from  accident 
he  omitted  to  insert  in  the  notices  the  name  of  the  as- 
signee of  his  articles.  It  was  submitted,  however,  that 
this  was  not  a  sufficient  objection  to  his  admission,  it 
being  a  mere  mistake,  and  not  arising  from  anj  inten- 
tional omission. 


Attorney  who 
had  been  struck 
off  the  rolls  on 
conviction  for 
seditious  prac- 
tices, and  was 
afterwards  par- 
doned, not  al- 
lowed to  be 
restored  to  the 
roll  on  ground 
of  want  of  ex- 
perience. 


Rule  m'ti  grant- 
ed to  discharge 
articled  clerk 
when  the  attor- 
ney to  whom 
he  was  bound 
had  become  a 
bankrupt  and 
absconded. 
Rule  directed 
to  be  serFcd  at 
the  last  place 
of  abode  of  the 
attorney,  on  the 
Bench  Office. 


The  Court,  upon  reference  to  the  Master,  said, 
that  if  they  were  to  suffer  the  admission  of  the  appU- 

111  r— I  -~n — -  ■    - 

delinquent  is  not  a  proper  person  to  be  continued  an  attorney :  and  where 
an  attorney  had  been  convicted  of  felony  fire  years  before  the  application, 
and  had  been  burned  in  the  hand,  it  was  held  that  he  could  not  be  conti- 
nued on  the  roll.     Exparte  Browual,  Cowp,  829. 

Under  such  circumstances,  if  the  attorney  apply  for  readmlsaioa,  he 
must  satisfy  the  Court  that  he  ought  to  be  restored.  Exparte  Frott,  ff^ed- 
netday,  Feb.  8th.  Hil.  T.  1815.  Adolphu  moved  to  restore  an  attorney 
who  had  been  struck  off  the  roll  on  conviction  for  seditions  practioesy 
and  had  afterwards  recdved  a  pardon.  It  was  contended,  that  the  offence 
was  cleared,  and  consequently  the  party  was  entitled  to  be  readmitted ; 
but  the  Cknert  rejected  the  applicatiotf.  They  said  they  could  discover  no 
reason  for  reinstating  this  gentleman  in  the  office  of  attorney ;  and  the 
want  of  experience  arising  from  his  having  discontinued  practioe,  wis, 
independently  of  the  other  circumstances,  a  sufficient  ground  for  not  ac- 
ceding to  the  motion.  Per  Curiam,  Rule  refused.  See  also  Tidd^  6th 
ed.  80.     1  CAt»y,  C.L.  811. 

The  Court  have  granted  a  rule  to  discharge  an  articled  clerk,  where 
the  attorney  to  whom  he  was  bound  had  become  a  bankrupt,  and  had  ab- 
sconded. The  rule  was  directed  to  be  served  at  the  last  place  of  abode  of 
the  attorney,  on  the  clerk  to  the  commission  of  bankruptcy,  and  also  to  be 
stuck  up  at  the  King's  Bench  Office.  Anom.  Mich.  T.  1815.  Abo.  7tfa. 
A.  Moore  moved  that  the  clerk  of  an  attorney  might  be  discharged  horn 
his  articles  of  clerkship,  on  an  affidavit  that  his  master,  the  attorney,  had 
become  a  bankrupt  and  absconded  to  foreign  parts,  and  had  failed  to  sur- 
render himself  under  the  commission  of  bankruptcy  issued  against  him. 
LeBUmc  J.  said  that  it  must  be  a  rule  mn  only,  in  order  to  give  (he  other 
party  an  opportunity  of  answering  the  affidavit ;  and  doubts  being  raised 
as  to  where  the  rule  should  be  served,  he  directed  it  to  be  served  at  the 
last  place  of  abode  of  the  attorney,  and  on  tiie  derk  to  the  commission  of 
bankruptcy,  and  that  it  should  also  be  stuck  up  in  the  King's  Bench  Office. 
Rule  nin  granted,  and  directed  to  be  served  as  above-mentioned. 

clerk  to  the  commission  of  bankruptcy,  and  alu>  be  atudc  up  in  tha  King's 
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cant  under  the  circumstances  stated,  it  would  be  in         18 19. 
effect  annulling  the  rule,  which  required  the  notices  to        Eapttne 
state  with  whom  the  party  had  served  his  clerkship.       Stokes. 
In  this  particular  case  it  was  the  more  requisite  that 
the  applicant  should  have  inserted  in  his  notices  the 
name  of  the  assignee  of  his  articles,  because  the  latter 
part  of  his  time,  which  was  the  most  important,  would 
have  been  Served  with  the  assignee.     Admission  re- 
fused until  the  rule  of  Court  should  have  been  com- 
plied with. 


Johnson  against  Closs.  f^^ogt} 


H 


UTCHINSON  on  a  former  day  obtained  a  rule,  Where  a  rule 

calling  upon  the  plaintiff  to  shew  cause  "  why  I^SS^ 

the  master  should  not  be  at  liberty  to  review  his  taxa-  to  coats,  and 

•^     ^  ODBhowing 

tion  of  the  costs  on  the  postea  in  this  cause,  and  why  cause  the  oppo. 

the  costs  of  two  discharged  niles,  which  had  been  al-  piiea  ito^e^ 

lowed  on  such  taxation,  should  not  be  deducted  :  and  ^?'?  ^^^  ^^^ 

'  '  which  are  re- 

why,  in  the  mean  time,  proceedings  on  the  execution  fased,  andthe 

should  not  be  stayed.''    It  appeared  from  the  affida-  chiu^d  with- 

vits,  that  two  rules  nisi  had  been  obtained  by  the  de-  tion  o?cOTte"' 

fendant  in  the  course  of  the  cause,  by  one  of  which  *°**  the  oppo- 

*^  site  party  aiter- 

the  plaintiff  was  called  upon  to  shew  cause  why  the  wards  obtuns  a 

defendant   should   not   be   discharged  on  entering  a  costs  of  the 

common  appearance.     The  other  rule  was  obtained  for  ^''^^^P  "* 

the  purpose  of  staying  proceedings  in  the  cause,  and  cause,  to  which 

procuring  the  undertaking  on  which  the  action  was  tied.  («) 
brought  to  be  delivered  up  to  be  cancelled,  on  the  de- 
fendant's paying  the  money  alleged  to  be  due  thereon 
into  Court,  to  abide  the  event  of  any  issue  which  the 
Court  might  direct.  The  rules  nisi  were  not  moved 
for  with  costs,  nor  was  any  mention  made  of  costs  in. 
the  rules  by  which  the  same  were  discharged.  How- 
ever, when  the  rules  nisi  were  discharged,  the  plaintifTs 

(a)  See  Tidd^  6th  ed.  528,  antey  399,  and  notes. 

2  P^2 
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1819. 
J0RN8OV 

agmmi 
CX.OM. 


counsel  applied  to  the  Court  for  costs ;  but  the  Comt 
rejected  the  applicatioUy  and  observed,  that  the  plain-' 
tiff  had  no  reason  to  be  dissatisfied.  Under  these 
circumstances,  the  plaintiff  having  afterwards  obtained 
a  verdict,  the  costs  of  opposing  the  two  rules  were 
allowed  by  the  master  on  taxation  as  costs  in  the 
cause ;  and  it  was  now  contended  on  the  part  of  the 
defendant,  that  these  costs  had  been  improperly  al- 
lowed, and  that  as  the  Court  had  expressly  refused  to 
accede  to  the  plaintiffs  application  for  costs  when  the 
rules  were  discharged,  the  costs  of  opposing  the  two 
rules  obtained  by  the  defendant  ought  not  to  be  al^ 
lowed  as  costs  in  the  cause.     But 


The  Court  held  that  there  was  no  ground  for  re- 
viewing the  master's  taxation^  and  as  the  rules  had 
been  discharged  without  any  mention  of  costs,  the 
costs  incurred  by  the  plaintiff  in  opposing  the  rules 
had  been  properly  allowed  as  costs  in  the  cause.  Rule 
for  reviewing  the  taxation  discharged,  but  without 
costs. 

Gumey  and  PulUr  shewed  cause. 


frtdMtitm,        In  the  matter  of  J oifES,  an  Insolvent  JDebtor. 

Notice  under      ^I^HIS  defendant  came  up  to  be  discharged  under 
St^ttwinjrit^  ^^^  Lords'  act,  having  given  notice  to  his  detain- 

with  ngent  of     ing  creditor,  who  resided  at  Nottingham,  by  serving  it 

the  plaintiiPt  o  ./  o 

attorney,  and  with  a  shopmaA  at  plaintUTs  warehooae  in  town  when  he  rendea  in  the  oountry, 
held  samdent,  the  agent  having  appeared  according  to  the  noUoe,  and  oppoaed  dBscharge.  («} 


(a)  The  Lorda'  act»  32  Gio.  2.  c.28.  #.  13.  directly  that  before  the 
tion  shall  be  recdved  by  the  Coort,  every  such  priaoner  or  priaonen 
give  or  teave,  or  cause  to  be  given  or  left  unto  or  far  all  and  cyeij  ike 
ditor  or  crediton,  at  whose  suit  any  snch  prisoner  or  prisoners  shall 
charged  in  ezecniion  as  aforesaid,  or  his  her  or  their  executors  or 
traiartf  amdat  kit  bet  or  their  tuualphctof^t^dt  (or  to  or  for  his  her  or 


«.'. 
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upon  a  shopman  of  the  plaintiff  carrying  on  the  plain-  18 19. 

tifPs  business  at  his  warehouse  in  London,  and  also  /„  the  matter  m 

serving  a  similar  notice  upon  the  agent  of  the  plain-  '^^''^* 
tiffs  attorney. 

D.  Pollock  objected  that  this  notice  was  not  suffi- 
cient, contending  that  it  should  have  been  served  upon 
the  plaintiff  at  Nottingham,  where  he  resided.  He  had 
been  instructed  in  consequence  of  the  notice  having 
been  served  upon  the  agent  of  the  plaintiffs  attorney, 
but  it  did  not  follow  that  the  plauitiff  had  had  notice. 

Comyn,  on  behalf  of  the  prisoner,  contended  that 
the  appearance  of  the  agent  of  the  plaintiffs  attorney 
cured  the  objection ;  besides  which,  the  notice  had  been 
served  upon  the  plaintiffs  shopman,  who  appeared  to 
act  in  the  management  of  his  business  in  London. 

attorney  or  agent  ]jwt  employed  in  any  8U(4  action,  aoit,  cause  or  causes,  in 
case  any  such  creditor  or  creditors,  his  her  or  their  executor  or  executors 
or  administrators  cannot  be  met  with,  but  not  otherwise,)  fourteen  days 
at  least  before  the  petition  shall  be  presented  and  received,  a  notice  in 
writing,  &c    The  petition,  gaoler's  certificate,  and  affidavit  of  the  service 
of  notice  b^g  left  with  the  derk  of  the  rules  in  K.  B.  he  will  draw  up  a 
rule  for  bringing  the  prisoner  into  Court  and  summoning  the  creditors  to 
appear  personally  or  by  attorney  at  some  certain  day  therein  specified.    32 
Geo.  2.  e,  28.  «.  13.  This  rule  need  not,  it  seems,  be  penonaUy  served,  7¥rfcf. 
App.  175.  Prac.  6th  ed.  379.    It  is  stated  to  have  been  holden,  that  notice 
of  a  prisoner's  intention  to  apply  for  his  discharge  in  the  Court  of  K.  B. 
instead  of  C.  P.  is  not  cured  by  the  plaintiff's  oppodng  his  discharge. 
Sehaley  v.  Manteli,  2  Tmmi.  64;  and  see  2  New  Rep.  67,  Knight  t.  Ft/wler^ 
It  has  been  determined,  however,  that  where  &  party  appears  to  a  rule 
served  upon  him,  any  irregularity  in  the  service  of  the  rule  is  cure^  JVbcf 
T.  Eyre,  Tidd,  525. 

The  notice  is  sufficient  though  it  do  no  t  specify  the  christian  and  surnames    Notice  of  oom- 
of  all  the  parties.  In  the  matter  of  Gates,  Thursday,  Nov,  27th,  1818.  Gates,    ing  up  to  take 
an  insolvent,  was  brought  up  to  take  Uie  benefit  oftheLords'  act.  His  notice    ^^  ^^^f  ?^ 
of  ooming  up  was  entitled  "  Doe  on  the  demise  of  Gosling  and  others  against    entitled  "  Doe 
Gates,*'  Espbuuse  objected,  that  the  rule  of  Court  required  that  the  christian    dem.  A.  B,  and 
names  of  the  parties  should  be  inserted  in  the  titie  of  all  affidavits  or  pro-    others  against 
ceedings  in  Court,  and  that  it  was  therefore  insufficient  to  aay  **  Gof  ling  snd    ^^  without 
otheriy"  without  specifying  their  names.  Le  Blanc  J.  held,  that  it  was  not    chrkuan^and^ 
neoessary  to  entitle  the  notice  with  the  christian  and  surname  at  length ;    surnames  of  att 
and  the  master,  on  being  referred  to,  said  that  it  was  not  usual  so  to    the  parties,  held 
entitie  the  notices.  Qlgection  o^-erruled.    See  Tidd^s  App.  eh.  Ifi.  *.  49.         efficient. 
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I8I9.  HoLROYD  J.  was  of  opinion,  that  inasmuch  as  the 

In  the  matter  0/  ^?>^^^  ^^  ^^^  plaintiff's  attomcj  appeared  in  conse- 

J0KE8.        (juence  of  the  notice  served  apon  him,  there  was  no 

defect  in  the  proceedings.     And  the  prisoner  obtained 

his  discharge  under  the  notice. 


ff'ednetdny 
ytfiir30th. 


Bromley  against  Foster. 


Tbe  rule  for        ^yOMYN  on  a  former  day  obtained  a  rule  calling  on 
piresinfour  the  plaintiff  to  shew  cause  why  the  writ  of  fieri 

eSrivdy  o^  f^^^^^  ^^  t^**  <^^^t  and  all  subsequent  proceedings, 
tbe  first  andUst  should  not  be  set  aside  for  irregularity,  with  costs. 

o{  Sunday  ^i^  ^  ^^ 

Midawmmerday , 

and  other  dies  r-f         l  ii  j    ^        i^  j        l 

non.  Clerical  er-         LampoeU  now  appeared  to  shew  cause,  and  sub- 
rors  and  bad       mitted,  that  in  all  events  the  plaintiff  was  not  entitled 

spelling  are  not  '  * 

a  sufficient  f^und  for  rejecting  an  affidavit ;  but  although  the  Court  set  aside  the  pro- 
ceedings, and  the  proceedings  ha^  been  before  set  aade,  yet  they  imposed  the  terms  that  no 
action  should  be  brought,  (a) 


Clerical  errors 
fnich  as  "  de- 
fendant" in- 
stead of  "  de- 
ponent," 
*' court"  instead 
of  **  office," 
held  immate- 
rial in  an  affi- 
davit where  the 


(a)  The  object  of  the  role  is,  that  the  defendant  may  have  an  opporto- 
tonity  of  moving  the  Conrt  in  arrest  of  judgment,  &c.  and  therefore  Smt^ 
dayy  or  a  day  on  which  the  Court  does  not  sit,  is  not  oi)e  of  the  foor  days 
which  the  rule  contemplates.  Res  v.  Elkim^  4  Burr.  2130 ;  Roberts  t. 
Stacey,  13  East,  21 ;  11  East.  272,  note  (&)  ;  6  Mod.  241 ;  Tidd,  6th  cd. 
925. 

Clerical  errors,  and  mistakes  in  spelling,  are  not  oonadered  a  sufficient 
gronnd  for  rejecting  an  affidavit,  where  the  meaning  is  dear.  Anomymamt, 
Easter  T.  ISlh,  May  8th.  Wa^ord  took  an  olgection  to  an  affidavit,  that 
in  one  part  it  ran,  and  '*  this  defendant,"  instead  of  «  this  deponent." 
Sedper  Curiam,  It  b  immaterial,  we  shall  read  it  according  to  its  sense. 
Wa^ord  then  objected,  that  it  swore  the  dedaration  was  taken  out  **  of 
the  Court,"  instead  of  out  "  of  the  office."  And  the  Cota-t  immediately 
overruled  that  objection  also. 


meaning  was  clear ;  aHter  where  the  mistakp  leaves  the  meaning  doubtliil. 

An  affidavit  Anonymous,  Easter  T.  1813,  May  31.  Jones  moved  for  judgment 
stating  that  the  against  the  casual  ejector,  on  an  affidavit  that  the  deponent  had  served  the 
deponent  scry-  defendant  with  a  **  true,"  omitting  tiie  word  «  copy,"  of  the  dedaration. 
a "  tail!c^oi^\^  ^^^  C«r«rm.  This  affidavit  will  not  do ;  it  might  have  been  a  true  ac- 
ting the' word  count.  Rule  refused.  See  Rex  v.  Taylor y  I  Campb,  4(M;  Re*  v.  Ik^e^ 
"  copy,"  of  the  2  Camph.  140,  1. 
declaration  in 
ejectment,  is  bad. 
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to  sustain  his  rule,  inasmuch  as  the   affidavit  upon         18 19. 
which  it  had  been  obtained  was  full  of  clerical  errors      beomley 

and  orthoCTaphical  mistakes.  agmmi 

o     *^  Foster. 

The  Court  however  said,  that  there  being  enough 
of  intelligible  matter  in  the  affidavit,  they  would  allow 
the  case  to  proceed. 

Campbell  then  shewed  cause.  From  the  affidavits 
it  appeared,  that  on  the  19th  of  June  the  plaintiff  ob- 
tained judgment  against  the  defendant  for  not  produc- 
ing the  record  of  an  action  of  debt,  as  required  by  a 
ruleof Court;  and  on  Friday  the  25th  of  the  same 
month,  he  taxed  the  costs  and  sued  out  execution. 
The  irregularity,  he  understood,  which  was  complained 
of  in  this  proceeding  was,  that  there  were  not  four 
clear  days  between  the  rule  for  judgment  and  the 
time  of  entering  it  up;  but  he  submitted,  that  this 
was  no  irregularity,  for  although  a  Sunday  had  inter- 
vened, as  well  as  the  £4th  of  June^  which  was  a  dies 
910/1,  still  those  ought  to  be  computed,  and  if  so  there 
were  four  clear  days,  exclusive  of  the  first  and  the  last, 
before  the  judgment  was  entered  up. 

Comyn,  in  support  of  the  rule,  contended,  that  the 
Sunday,  and  the  24/A  of  June,  Midsummer  d^y,  which 
intervened,  could  not  be  computed,  and  referred  to 
Roberts  v.  Stacey,  (a)  where  it  was  held,  that  the  rule 
for  judgment  must  have  four  clear  days,  exclusive 
of  the  first  and  last,  and  of  Sunday,  before  judg- 
ment is  entered.  He  submitted,  therefore,  that  in  this 
case  the  plaintiff's  proceedings  were  clearly  irregular, 
and  contended,  that  in  making  the  rule  absolute 
the  Court  ought  not  to  impose  upon  the  defendant  the 
(erm  of  bringing  no  action ;  because  it  appeared  from 
the  affidavits,  that  a  previous  judgment  had  already 

■  ■  ■!       i  I  ■  I  ■■  Am        m     t  »  •■  » 

I 

(a]  13  EatC.K,  21. 
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18J9. 

Broxlet 

FOSTE*. 


beei?  set  aside  for  irregularity,  and  that  the  defendant's 
goods  had  been  sold  under  the  execution  now  com- 
plained of. 


The  Court  said  they  would  make  the  rule  abso- 
lute upon  the  terms  of  the  defendant's  bringing  no 
action,  it  appearing  that  the  judgment  had  been  en- 
tered up  in  the  manner  complained  of,  merely  by 
mistake. 

Rule  absolute. 


9*T^J »  -■  - 

Vr^  ClOTCWNnry 

JtowSOth. 


Bones  against  Bunter. 


d^HITTY  on  a  former  day  obtained  a  rale  to  shew 
cause  why  the  plaintiff  should  not  be  at  liberty 


to  sign  judgment  as  for  want  of  a  plea,  the  defendant 


To  fupport  a 

motion  for  learc 

to  sign  judg. 

ment  for  want 

of  a  plea,  on 

ground  that  improper  false  pleas  have  been  pleaded,  there  mnst  be  an  affidaiit  of  the  imtratii 

of  the  pleas.    But  upon  shewing  cause,  leave  was  giren  to  file  such  afidavit  on  payment  of 

costs  of  opposition.    If  such  pleas  have  been  pleaded  under  a  role  to  plead  doable,  it  ii 

not  necessary  first  to  move  to  set  aside  such  rale,  (a) 


Rule  granted 
for  judgment  as 
for  want  of  a 
plea,  where  a 
sham  plea  was 
pleaded,  the 
issues  on  which 
require  two 
different  modes 
of  trial. 


(a)  See  Idle  r.  OnOch^  anU,  524.    The  following  cases  relate  to  tfas 

practice  of  setting  amde  a  sham  idea.Vmm.  HiL  T.  1815,  Feb.  lOth.  Heath 

moved  for  judgment  as  for  want  of  a  plea;  the  defendant  pleaded  s  pies  of 

set-off  on  recognizance,  as  to  part,  and  on  bond  as  to  the  remainder.   He 

contended  that  as  this  required  a  replication,  on  which  there  would  be  two 

issues,  one  to  be  tried  by  the  record,  and  the  other  by  the  country;  and 

as  an  affidavit  was  made  of  its  being  a  sham  plea,  the  Court  would  gruit 

this  motion  as  a  matter  of  course.    Rule  niti  granted.    zT.  MMee  shevcd 

cause.    Although  the  plaintiff  had  filed  an  affidavit  denying  the  plea,  yet 

he  had  not  called  upon  the  defendant  to  verify  the  plea.    This  is  dirtin- 

guishable  from  BlewUi  v.  Ufareden,  10  Eaet,  237.  where  the  ddicBdint 

pleaded  a  judgment  recovered  in  the  PSepoodre  Court.    Here  the  plaintiff 

might  have  replied  iiWfiel  recognisance,  and  mom  eet/mdmm.  SedperleBleft 

J.  that  ii  just  what  the  defendant  wished.    The  only  cause  to  be  shewn 

against  this  application  is  to  verify  the  plea.    The  Court  will  not  sappot 

these  sham  pleas ;  they  are  novel  devices.    Rule  absolute. 

So  in  AfuntoH  Bxtris,  v.  itfbcAell,  MidL  T.  1816,  25th  Abv.  Mertwdher 
obtained  a  rule  mei  for  judgment  as  for  want  of  a  plea,  where  the  defeo4« 
ant  had  craved  oyer  of  the  bond  and  condition  on  which  the  action  «a» 
brought,  and  of  tiie  letters  testamentary,  the  action  being  by  an  eieoi* 
trix.  The  date  of  the  letters  testamentary  was  8th  of  April  1815,  sod 
the  plea  of  set-off,  of  a  recognizance  in  Common  Fleas,  and  a  judgment 
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having  pleaded  false  pleas,  tending  issues  requiring  18 19- 
different  modes  of  trial,  and  why  the  defendant  should  ho^tb 
not  pay  the  costs  of  the  application.     The  action  was         agatmt 

in  Irdamd,  were  both  pleaded  aa  of  TWnAy  Ten&  1815.  He  obtained  a 
TTule  mti  on  the  gronnd  that  thia  would  require  a  double  replication,  and 
on  the  authority  of  Sohmoiu  r.  Lyon,  1  SaH^  369  i  Bkuriit  t.  Mafdeny 
lOJSwf,  237;  Hvfgondy.Wrigkty  2NewRep.l8e;  Pet^oU r.  Hawkim, 
2M.  &L  S,  606.  He  observed,  that  an  Irith  judgment  may  be  pleaded 
as  a  reeord,  but  the  replication  must  conclude  to  the  country.  (kUina  r. 
Lord  Mathewy  5  East,  473.  On  30th  Noo,  <he  rule  was  made  absolute 
without  opposition. 

It  has  been  held,  that  where  the  defendant  has  been  ruled  to  abide    g^^  ^^  ^^£^ 
by  his  plea,  the  plaintiiT  cannot  sign  judgment  as  fiir  want  of  a  plea  with-    a  rule  to  abide 
out  an  application  to  the  Court    Draycutt  r.  PUdngUm.    Mich.  T.  1816.    ^7  f^.  P^ea,  the 
MarryaZ  shewed,  cause  against  a  rule  obtuned  by  Ckitty,  to  set  aside  a    L^^^f^' 
a  judgment,  rigned  as  for  want  of  a  plea.    The  action  was  brought  in  debt    ment  as  for 
on  bond.    Flea — set-off  of  money  due  on  bond,  recognizance,  and  simple    want  of  a  plea 
contract.    A  rule  to  abide  by  the  plea  had  been  obtuned.    He  contended    with^t  an  ap- 
that  the  rule  made  no  difference,  and  that  they  being  sham  pleas  he  was    ^^.^  ^tho«  h 
entitled  to  sign  judgment  in  the  same  manner  as  in  the  case  of  frirolous    sn^h  a  rule  will 
pleas  in  abatement ;  and  he  dted  Pen/hid  ▼.  Hawkitu,  2  il/.  &  5.  606.    not  prevent  the 
CJUity,  oonttky  distinguished  this  case  from  that  dted,  that  being  an  action    p>^  ^n>  ^- 
of  debt,  and  the  plea  framed  in  attumptit;  and  he  said  plaintiff  might    ^.v^^m  *,.  ^^^ 
reply  non  ettfaehtm^  nul  iiel  record,  and  non  oMtwnpaitf  and  referred  to  a    judgment 
precedent  in  Richardaon**  Prac.  1  vol.    He  also  relied  on  the  terms  of  the 
rule  by  which  the  defendant  was  to  abide  by  Ida  plea,  which  admitted  that 
there  was  a  plea  on  the  refcord,  which  the  plaintiff  could  not  afterwards 
treat  as  no  plea.    He  obsenred,  that  the  party  had  improperly  rigned  judg- 
ment without  applying  to  the  Court.    Lord  Ettenborat/gh  Ch.  J.  (after  con- 
ference  with  the  other  judges.)    The  Court  entertains  no  doubt  but  that 
this  is  a  sham  plea;  and  if  it  had  not  been  for  the  rule  on  the  defendant 
to  abide  by  his  plea,  we  should  haye  deemed  it  a  nullity ;  but  as  against  a 
party  who  has  treated  the  plea  as  a  valid  one,  we  are  prednded  by  the 
terms  of  the  rule  from  saying  that  it  is  no  plea.  Rule  abeokite,  without  costs. 
So  in  Duberly  v.  PMOipt.  Mich.  T.  1816.     G^ord  shewed  cause  against 
a  rule  obtained  by  Chitiy,  to  set  aside  a  judgmentsigned  as  for  want  of  a  plea. 
He  admitted  that  there  was  a  rule  to  abide  by  the  plea,  but  endeavoured  to 
distinguish  this  from  the  other  case  ruled  the  same  morning,  (a)  because 
this  was  really  no  plea.    Lord  EUenborough  Ch.  J.    The  misfortune  is, 
that  you  yourself  have  treated  it  as  a  plea  by  your  rule  to  abide  by  the 
plea,  and  therefore  the  rule  must  be  made  absolute,  but  without  costs. 
In  the  case  of  Thvmae  v.  fandermookH,  2  B.&  AUL  198.  on  an  application 
to  the  Court  for  a  rule  to  sign  judgment  as  for  want  of  a  plea,  it  was  hdd, 
that  the  plaintiff  might  be  allowed  to  sign  judgment,  although  he  had  ob- 
tained a  rule  to  abide  by  the  pita,  wluch  in  fact  puts  the  defendant  on  hia 
guardj  for  the  rule  leaves  it  to  the  party  to  abide  by  his  plea  or  not,  as  he 
thinks  proper,  and  if  he  abides  by  it  he  must  do  so  subject  to  all  its  eon- 
sequences. 
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IBI9.  upon  a  bill  of  exchange ;  and  the  defendant  pleaded  to 
^~^  the  whole  declaration,  first,  a  judgment  recovered  in 
a^nitui        the  Common  Pleas ;  and  secondly,  as  if  by  leave  of  the 

BUNTER.  1         J    1*.  /. 

Court,  the  delivery  of  a  hogshead  of  tobacco  in  satis- 
faction. 

Bingham,  on  the  26th  instant,  shewed  cause,  and 
objected  that  the  motion  could  not  be  sustained  be- 
cause there  was  no  affidavit  falsifying  the  truth  of  the 
plea,  and  insisted  that  the  Court  could  not  judicially 
take  notice  that  the  plea  was  false.  Chitty  then  sub- 
mitted, that  these  pleas,  tendering  two  different  issues, 
one  to  be  tried  by  inspection  of  the  record  and  the 
other  by  the  country,  were  obviously  false,  and  the 
Court  would  read  them  so.  But  the  Court  said  that 
they  could  not  take  judicial  notice  of  the  falsehood  of 
the  pleas,  and  that  there  ought  to  have  been  an  affida- 
vit denying  the  truth  of  the  pleas.  But  the  Court 
enlarged  the  rule  until  this  day,  in  order  that  the  plain- 
tiff might  produce  a  proper  affidavit,  upon  payment  of 
costs  to  the  defendant,  of  his  shewing  cause  on  such 
former  day.  Since  the  first  application  the  defendant 
attempted  to  abandon  his  pleas,  and  pleaded  the  ge- 
neral issue,  but  had  not  been  served  with  a  role  to 
abide  by  his  plea.  Chitty  now  produced  an  affidavit 
of  the  falsity  of  the  pleas,  and  prayed  that  the  rule 
might  be  made  absolute  for  leave  to  sign  judgment  as 
for  want  of  a  plea,  urging  that  the  defendant  could  not 
abandon  his  former  pleas  and  plead  the  goieral  issue, 
so  as  to  elude  the  effect  of  this  rule. 

Scarlett,  for  the  defendant,  admitted  that  the  pleas 
objected  to  were  sham  pleas,  but  contended  that  as  a 
rule  to  plead  double  had  been  obtained,  and  the  pleas 
were  framed  according  to  such  rule,  the  plaintiff  ought 
to  have  moved  to  discharge  such  rule  before  he  made 
the  present  application.     But 
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The  Court  said  that  the  pleas  being  now  estab-         I8I9. 
lished  to  have  been  false,  and  improperly  leading  to         bones 
two  modes  of  trial,  the  plaintiff  was  entitled  to  sign       bunter 
judgment.     That  the  rule  to  plead  double  is  obtained 
as  a  matter  of  course  in  this  Court,  and  the  Court  it- 
self had  not  in  fact  given  leave  to  plead  th€se  pleas. 
The  rule  to  plead  them  had  been  improperly  obtained, 
and  the  present  motion  was  in  effect  for  leave  to  sign 
judgment  notwithstanding  such  rule. 

Rule  absolute. 


Thb  King  against  The  Sheriffs  of  London.        j^3^ 

ril  HIS  was  a  motion  to  set  aside  an   attachment  Where  defen- 

issued  against  the  sheriffs,  with  costs,  for  irregu-  dcmiTAerthe 

larity  ;  the  irregularity  complained  of  being,  that  the  ^mc for  putting 

attachment  issued  after  the  render  of  the  defendant  in  pired,  bnt  with- 

the  original  action.  '^.^^J^ 

him  for  that  purpose  by  the  Court,  Held,  that  an  attachment  issued  after  notice  of  such 
render  was  regular  and  could  not  be  set  aside  without  analBdavit  of  merits,  especially  as  no 
bail-bond  had  been  taken,  (a) 

I  ■        _    _   - rum-  ■'    '  "■"!  ■"■     ■  r  w      I      ■   ■  ■  »- 

(a)  SeealBoAnot^mous.  Mich,  T.  1815.  Nov,  23d.    Adolplm$  moved  for  Attachment 

a  rule  to  shew  cause  why  an  attachment  issued  against  the  sheriff  should  "ff^i^ist  Sheriff 

not  be  set  ande,  and  why  the  plaintifT  should  not  pay  the  costs  of  this  ap-  i^.  ^  ^    bodv 

plication.    The  circumstances  were  as  follow : — ^Two  days  further  time  will  not  be  set 

bad  in  the  first  instance  been  allowed  the  defendant  to  justify  his  bail,  and  aside  with  co6ts> 

erentnally  the  bail  were  rejected ;  but  the  defendant  had  rendered  at  ten  "^^^  render 

was  too  late 

o'clock  on  the  same  day.    Therefore  as  the  defendant  had  rendered,  it  fh^^  must 'be 

was  contended  that  the  Court  would  grant  a  rule  for  setting  aside  the  at-  an  affidavit  of 

tachment    Bayley  J.    You  were  too  late  with  the  render,  and  therefore  merits,  or  that 

it  is  impossible  that  this  rule  can  be  granted  with  costs.    Besides,  it  does  ^^^^^^^'^ 

not  appear  that  there  is  an  affidavit  of  merits,  or  tiiat  the  application  is  injf  of  the  bail 

made  on  behalf  of  the  bail  or  of  the  sheriff ;  and  without  one  or  other  of  or  of  the  she- 

these  fieu:ts  being  sworn  to,  you  cannot  have  the  rule  for  setting  aside  the  riff,  in  order  to 

attachment    The  rule  was  accordingly  refused.    See  Reg,  Gen,  2  Bam,  ***  ^^  ^* 

Sc^ld,  240.  Where  tike  sheriff  has  been  guUty  of  a  breach  of  duty  in  dis.  »^*»<^'»°*«'»*- (*) 
dun^ng  the  defendant  out  of  custody  without  the  plaintiff's  assent,  upon 
his  own  undertaking  to  appear  and  put  in  bail,  instead  of  taking  a  bail- 
bond,  the  Court  will  not  assist  him  by  staying  the  proceedings  in  an  ac- 
tkm  for  an  escape,  or  by  setting  aside  the  attachment.  Fuller  v.  Pr^et,  7  T. 
R.  109  ;  The  King  v.  The  Sherif  of  Surrey,  id,  239 ;  6  Taunt,  554 ;  2 
MartA,  261 ;  Tidd,  6th  ed.  307.    Sec  Brown  v.  Gillies  ante,  496. 

(«)  See  Reg,  Gen,  2  Bam.  &  Jld,  240. 
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^^^9*  Comyn  now  shewed  cause  upon  an  affidavit ;  and 

THE  Kivo      in  the  first  place,  stated,  that  the  sheriffs  had  takea 
THB?HB]um   ^^  bail-bond,  nor  did  the  affidavit  upon  which  the 
OF  LowDOK.     motion  was  made  swear  to  merits ;— that  the  time  for 
putting  in  bail  in  the  original  action  had  expired  on 
a  Monday,  but  upon  application  to  the  Court ;  further 
time  was  given  until  the  Tuesday,  as  a  matter  of  in- 
dulgence, but  on  that  day  the  bail  did  not  justify  ;*- 
that  the  render  was  made  about  ten  o'clock  on  the 
morning  of  that  day,  and  that  notice  of  render  was 
served  upon  the  plaintiff's  attorney  about  half  past 
twelve  o'clock,  but  after  that  notice  the  attachment 
was  issued.     Under  these  circumstances,  it  was  sub- 
mitted that  the  attachment  was  perfectly  regular,  and 
could  only  be  set  aside  as  matter  of  favour ;  but  that 
here  the  sheriff  was  not  in  a  condition  even  to  ask  this 
favour,  because  the  affidavit  did  not  swear  to  merits, 
nor  had  the  sheriff  taken  any  bail-bond.     The  rule  for 
putting  in  and  justifying  bail  had  expired  on  the  Mon- 
day, and  the  defendant  was  only  rendered  on  the  Tties- 
day,  on  the  morning  of  which  day  the  bail  might  have 
justified,  if  they  were  in  a  condition  so  to  do ;  but 
having  neglected  to  avail  themselves  of  the  indulgence 
granted  by  the  Court,   the  plaintiff  was  entitled  to 
move  for  an  attachment  on  that  morning,  and  the  no- 
tice of  render  was  then  too  late.     In  a  case  of  Calvert 
V.  Munroe,  Mich.  T.  1818,  which  was  precisely  under 
similar  circumstances,  the  Court  held  that  the  attach- 
ment was  regular.     In  that  case,  the  bail  did  not  jus- 
tify in  time,  and  the  defendant  being  rendered  on  the 
following  day,  notice  was  served  of  the  render  on  that 
day ;  but  the  Cotut  said  that  the  plaintiff  ought  not  to 
be  delayed  in  his  proceedings,  and  was  entitled  to  his 
security  by  attachment  against  the  sheriff,  because  the 
party  did  not  put  in  bail  in  time.     It  was  true,  that 
the  practice  of  the  Court  had  been,  that  if  a  party 
had  been  rendered  the  day  after  the  time  for  putting  in 
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bail  had  expired,  they  would,  on  payment  of  costs  and        18  ig, 
sweariifg  to  merits,  set  aside  the  attachment  against      th«  Kiko 
the  sheriff;  but  here  there  was  no  affidavit  of  merits.        ^«ji#/ 

'     THE  SHEHirrS 

and,  in  point  of  fact,  the  sheri^  had  taken  no  bail-     of  London. 
bond.     It  was  clear,  therefore,  that  there  was  no  irre- 
gularity, and  consequently  the  rule  must  be  discharged 
with  costs.    He  referred  to  Howe  v.  Lacey.  {a) 

Campbell,  in  support  of  the  rule,  contended  that 
upon  the  facts  stated  in  the  affidavits  produced  on 
both  sides,  the  attachment  was  irregular.  It  was  true, 
the  time  for  justifying  bail  was  out  on  the  Monday, 
and  on  that  day  the  defendant  was  actually  present  in 
the  Bail  Court,  ready  to  have  rendered,  and  would 
have  rendered  if  the  Court  had  not  granted  time  until 
the  following  day  to  justify  his  bail,  for  which  pur- 
pose a  rule  had  been  drawn  up  and  regularly  served 
upon  the  plaintiff's  attorney.  The  effect  of  that  rule, 
he  submitted,  was  to  give  the  defendant  the  whole  of 
Tuesday  to  render  or  justify  his  bail.  It  happened  that 
the  bail  could  not  justify  on  that  day,  and  conse- 
quently the  defendant  rendered,  notice  of  which  fact 
was  served  upon  the  plaintiff's  attorney ;  and,  imder 
these  circumstances,  he  contended  that  the  attachment 
issued  on  the  afternoon  of  that  day,  subsequent  to  no- 
tice of  render,  was  irregular ;  and  he  referred  to  The 
ISng  V.  The  Sheriff  of  Middlesex,  (b)  where  it  was  held, 
that  an  attachment  against  the  sheriff  for  not  bring- 
ing in  the  body,  after  the  defendant  has  surrendered,  is 
irregular,  though  the  surrender  be  not  made  until  after 
the  rule  for  bringing  in  the  body  has  expired. 

Abbott  C.  J.  If  there  had  been  no  time  given 
on  the  Monday  for  the  bail  to  justify  on  the  Tuesday, 
the  plaintiff  might  have  moved  for  an  attachment 


(a)  1  Tmmt.  119.  C^]  2  M.  Sl  S,  562. 
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18 19.  early  in  the  morning  of  Monday.  The  object  of  giving 
The  Kivo  time  is,  that  the  plaintiff  may  know  whether  the  bail 
the'^seriffs  ^^  whom  notice  has  been  given  are  fit  persons  to  jus- 
QF  LoKDox.  tify.  In  this  case  it  appears  that  the  sheriff  has  in 
effect,  in  the  first  instance,  discharged  his  prisoner  by 
not  having  taken  a  bail-bond ;  and  the  question  is, 
whether  he  is  entitled  to  any  favour  after  that  fact  is 
disclosed.  It  seems  to  me  that  that  is  a  very  unfa- 
vourable circumstance  in  the  case,  and  entitles  him  to 
no  indulgence.  Time  is  frequently  given  as  a  matter 
of  favour  to  a  defendant,  in  order  to  enable  him  to 
perfect  his  bail  on  the  one  hand,  and  to  the  plaintiff, 
to  inquire  into  the  sufiiciency  of  the  bail  on  the  other. 
Whatever  may  be  the  effect  of  a  rule  for  allowing  fur- 
ther time  to  put  in  bail  in  general,  I  do  not  consider  it 
tantamount  to  the  putting  in  of  bail,  so  as  to  entitle 
the  bail  to  render  the  principal.  The  bail  in  this  case 
were  not  put  in  in  time,  and  the  rule  for  allowing  fur- 
ther time  is  not  to  be  considered  of  any  operation, 
until  they  are  put  in  at  the  proper  time.  Here  they 
were  not  put  in  in  proper  time,  and  I  think  the  plain- 
.  tiff  was  regular  in  moving  for  the  attachment ;  and, 
though  the  render  might  be  regular  in  the  mean  time, 
yet  the  motion  for  the  attachment  might  be  made 
early  in  the  nrst  day,  if  further  time  had  not  been 
given 

Bayley  J.  As  no  bail-bond  was  taken  bv  the 
sheriff,  and  as  the  defendant  was  bound  to  put  in  bail 
on  the  Monday^  the  render  was  out  of  time  on  the 
Tuesday,  and  therefore  I  think  the  attachment  was  re- 
gular. 

HoLROYD  J.  and  Best  J.  concurred. 

Rule  discharged  with  costs. 
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1819. 
The  King  against  Harrison.  Ti^'aoth.' 

rilHISwasan  indictment  found  at  the  Lancashire  The  Court  will 

Sessions  against  the  defendant,  for  disobeying  an   ^^^Jon 
order  of  maintenance ;  and  ^"^^^^ 

remoye  an  indictment  i]X>m  the  tessbos,  on  an  affidavit  that  he  was  ad^sed  that  difficult 
points  of  law  might  arise,  (a)  Butleaye  was  given  to  renew  the  motion  at  chamhers,  if  abetter 
affidavit  could  be  obtained. 


(a)  It  seems  that  at  least  the  points  of  law  which  it  was  conceived 
might  arise  should  have  been  stated,  so  that  the  Court  might  have  been 
enabled  to  judge  of  the  reasonableness  of  the  defendant's  prayer.  In 
Nehufs  ca^e,  I  Smlk,  151.  where  a  certiorari  was  sought  for  to  remove 
an  indictment  at  the  Old  Bailey  for  a  cheat,  and  the  case  was  that  the 
defendant  borrowed  600/.  of  a  feme  covert,  and  promised  to  send  her 
fine  doth  and  gold  dust  as  a  pledge,  and  sent  no  gold  but  some  coarse 
cloth  worth  little  or  nothing,  and  the  defendant  offered  to  try  the  in- 
dictment the  same  Term,  which  would  be  a  benefit  to  the  prosecutor, 
who  by  the  course  of  proceedings  at  the  Old  Bailey  could  not  try  it  so  soon, 
the  Court  granted  a  certiorari  because  there  was  no  criminal  offence 
but  only  a  breach  of  confidence  on  the  part  of  the  defendant,  and  the 
defendant  was  thcrt- fore  entitled  to  the  certiorari  because  it  was  an  ab- 
surd prosecution  and  the  defendant  offered  to  try  it  in  that  Term. 

The  Court  have  granted  a  certiorari  to  remove  an  indictment  from 
the  Old  Bailey  where  the  defendant  was  a  public  officer  whose  duties  re- 
qcured  his  attendance  at  a  great  distance  firom  the  metropolis,     -rfiwi. 
East,  T.  1815.  May  3d.     Gumey  moved  for  a  cer/twori  to  remove  an  in-    Certiorari 
dictmcnt  from  the  OM  iJct&y,  in  order  that  the  defendant  nught  be  tried    8«n^^^^_ 
at  Gloucester,  whei«  he  resided,  and  where  he  held  the  office  of  Deputy    ^^^^^^^ 
Register  of  the  division  of  Gloucester,    The  defendant  was  indicted  for     ^^  fiotfcy 
using  improper  influence  with  the  jury  in  order  to  promote  an  action    where  the  de- 
for  his  fees.    This  motion  was  made  on  the  ground  of  the  distance  at    ^^?"J?"  * 
which  the  defendant  lived  from  London,  where  the  indictment  was  in-    ^  Jf,^^*^ 
tended  to  be  tried ;  the  hardship  wluch  was  imposed  on  the  defendant  in    Qif^cster. 
bla  being  obliged  to  come  up  twice,  once  for  pleading  and  another  time 
for  trial*  and  the  inconvenience  which  would  result  therefrx>m  on  ac- 
count of  the  defendant  being  a  public  officer.    The  Court  said  they  were 
afraid  that  this  would  lead  to  a  precedent  for  removing  every  indictment 
from  the  Old  Bailey,  where  the  party  resided  more  than  a  hundred  miles 
from  London,    But  on  the  ground  of  his  being  a  public  officer,  and  such 
an  officer  as  a  deputy  r^ter,  whose  personal  attendance  is  daily  neces- 
aary  for  the  purpose  of  granting  probates,  &c.  the  certiorari  was  granted. 
See  1  Chitty*s  Cr.  L.  3/5. 

It  is  not  a  sufficient  ground  for  the  issuing  of  a  certiorari,  that  pr^u- 
dices  existed  against  the  defendant,  unless  there  was  some  prejudice  in 
tbe  Court  below.     Rex  v.  Matthews,  East,  T.  1815.  ^pril  27th.    lUadet* 
moved  for  a  certiorari  to  remove  an  indictment  for  compounding  an  action 


£7^ 
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1819. 

Tbe  Kino 

ogaintt 
Huuuioir. 


Starkie  moved  for  a  certiorari  to  remove  the  pro- 
ceedings into  this  Court,  upon  an  affidavit  of  the  de- 
fendant, stating  that  this  was  an  unusual  proceeding, 
that  he  was  advised  that  several  matters  of  law  of  the 
greatest  importance  would  arise  upon  the  trial  of  the 
indictment,  and  that  it  was  fit  and  proper  it  should  be 
tried  before  persons  learned  in  the  law. 


HoLROvn  J.  (a)  You  must  have  a  stronger  affidavit 
than  this  to  entitle  the  defendant  to  a  certiorari;  and 
if  one  can  be  obtained,  the  motion  may  be  renewed  at 
chambers. 

Rule  refused. 

for  penalties  for  curying  too  many  paasengen  by  a  coach,  on  the  ground 
of  prejudice  against  the  defendant  lord  EBenbcrtmgk  Ch.  J.  It  is  not 
a  soAdent  ground,  unless  you  state  that  some  prejudice  existed  In  the 
Court  bdow ;  and  as  no  such  grovnd  is  shewn,  the  rule  must  be  re- 
fased. 

(a)   The  only  Judge  in  court. 


m 


Mie30th. 


Bell  against  Taylor. 

On  motion  toset    ^^OMYN  moved  to  set  aside  the  proceedings  on  the 
m^  or  stay  "  bail-bond   in   this    case,  upon  an    affidavit  of 

procetMfings  on     merits, 
the  bail-bond, 

when  an  affidiaTit  of  merits  is  produced,  it  Is  not  necessary  to  state  on  whose  behalf  the  mo- 
tion ii  made.  (6) 


(b)  In  the  case  of  the  Kingy.  the  SAerifof  Middktex,  3  AT.  &  &  299. 
the  rule  laid  down  by  Xiord  EUenboramgh  and  the  Court  was,  that  whae 
an  application  is  made  to  set  aside  a  reguhur  attadiment  against  tiie 
sheriff,  the  Court  win  require  eiiher  an  affidavU  ofmnenU^  or  that  the  ap- 
pUcation  is  made  on  behalf  of  the  sheriff  or  the  bail,  without  coDndoa 
with  or  indemnity  from  the  defendant  See  also  the  King  ▼.  the  Ska^f 
of  Surrey,  7  T.  R.  239.  The  general  rule,  however,  is  drawn  up  in  the 
following  terms.  2  J9.  &  »4ld.  240.  "  It  is  ordered,  that  firom  and  after 
the  last  day  of  this  present  Term,  no  rule  shall  be  drawn  up  for  setting 
aside  sn  attachment  regularly  obtained  against  a  sheriff  for  ncyt  bringii^ 
in  the  body,  or  for  staying  proceedings  regnlariy  oommenoed,  on  theas- 
rignment  of  sny  bail-bond,  unless  the  application  for  such  rule  shall,  if  made 
on  die  part  of  the  original  defendant,  be  grounded  upon  an  affidavit  of  merits  ; 
or  (if  made  on  the  part  of  the  sheriff,  or  bul,  or  any  officer  of  the  aheriiff ) 
he  grounded  upon  an  affidavit  showing  that  such  appfication  is  really 
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Hutchinson  shewed  cause  against  the  rule,  and  con- 
tended that  the  rule  could  not  be  made  absolute  inas- 
much as  the  affidavit  did  not  state  on  whose  behalf 
the  motion  was  made. 

Per  Curiam.  It  is  immaterial  on  whose  behalf  the 
application  is  made  to  set  aside  an  attachment,  or  pro- 
ceedings on  the  bail-bond,  if  an  affidavit  of  merits  is 
produced. 

Rule  absolute. 

and  truly  made  on  the  part  of  the  sheriff,  or  bail,  or  officer  of  the  sheriff, 
(as  the  case  may  be]  at  his  or  their  own  ezpenca,  and  for  his  or  their  only 
indemnity,  and  without  collusion  with  the  original  defendant  By  the 
Court." 


573 
I8I9. 


Bell 

agniiust 
Tayloii. 


Doe  on  the  Demise  of against  Roe. 


Wednesdttift 
June  30M. 


A  DOLPHUS  moved    for  judgment   against  the  The  notice  to 
casual  ejector,  on  an  affidavit,  stating  that  the  mai?mMr^ " 


COU' 


deponent  had  served  Mrs.  Hicks,  the  tenant  in  posses-  ^"  ^^®  ^*'"/- 

*  '  ^  tian  name  of 

the  tenant  in  order  to  ground  the  rule  for  judgment,  and  it  is  not  sufficient  to  swear  to  the 
identity  of  the  person  serred.  (a) 


(a)  Se^  Doe  dem.  Beme  ▼.  Htartt,  ante,  162.  But  a  rule  for  judgment 
has  been  granted  where  the  defendant's  name  was  abbreriated,  as  where 
the  name  in  the  notice  was  written  John  B.  Jones  instead  of  John  Ben- 
jamin  Jones.  Anon,  Trin,  T.  1818.  June  4th.  A/mee  moved  for  judg- 
ment against  the  casual  ejector,  the  second  name  of  the  tenant  in  posses- 
sion in  the  declaration  and  notice  being  in  initials,  as  John  B,  Jones,  for 
John  Benjamin  Jones.  Sedper  Abbott  J.  I  think  it  is  sufficient.  Rule  for 
judgment  accordingly. 

The  Court  will  grant  a  rule  for  judgment  against  the  casual  ejector, 
although  the  defendant's  name  is  inserted  in  the  commencement  of  the 
declaration  instead  of  that  of  Richard  Roe;  but  it  seems  expedient  to 
amend.  Anon,  Trin,  T.  1816.  June  20th.  Adams  moyed  for  judgment 
against  the  casual  qector,  on  the  usual  affidavit  of  service.  The  declara- 
tion commenced  by  stating  that  J.  MUb  (the  real  defendant)  was  at- 
tached to  answer,  &c.  and  afterwards  used  the  name  of  the  casual  ejector 
(7Zo<?)  throughout  the  reminder  of  the  declaration.  Hobroyd  J.  You 
may  have  your  judgment ;  but  it  is  worth  your  consideration  whether  it 
will  not  be  adviscablc  to  amend,  for  if  the  defendant  should  think  fit  to 
move  he  may  probably  set  aside  the  proceedings.  See  Adams  on  Eject. 
2d  edit.  201. 

'i    9 


The  second 
name  of  the  te- 
nant in  posses- 
sion, both  in 
the  declaration 
and  notice,  in 
an  action  of 
ejectment,  may 
be  in  initials. 

Judgment 
granted  against 
the  casual  eject- 
or, though  the 
real  defendant's 
name  was  in- 
serted at  the 
beginning  of  the 
declaration  in- 
stead of  the  ca- 
sual ejector;  but 
it  scem»  better 
to  amend. 
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sioDy  widow  of  Jeremiah  Hieks,  by  delivering  tlie  copy 
of  the  declaration  to  her  personally :  but  the  notice  to 
appear  merely  described  her  as  Mrs.  Hicks,  without 
any  Christian  name.  He  submitted,  that  such  an  affi* 
davit  would  entitle  the  plaintiff  to  judgment,  inasmuch 
as  the  defendant's  person  was  sworn  to  as  being  the 
tenant  in  possession ;  urging,  that  as  she  was  a  widow 
and  only  known  commonly  by  the  name  of  Mrs.  Hicksj 
the  Christian  name  would  not  be  necessary  in  such  a 
case. 


HoLROYD  J.  I  do  not  think  this  sufficient  service 
of  the  ejectment.  I  am  of  opinion  that  the  Christian 
name  as  well  as  the  surname  should  be  introduced  into 
the  notice,  as  well  as  comprised  in  the  affidavit  of 
service.  It  is  suggested  that  the  service  was  made 
upon  the  tenant  in  possession,  and  that  her  person  is 
sworn  to  ;  but  I  am  inclined  to  think  that  this  is  not 
even  sufficient  for  a  rule  to  shew  cause. 

Adolphus  took  nothing  by  his  motion. 


WednetdaUf 
June  30th. 


Doe  against  Roe. 


The  affldayitto    fMlURTON  moved  for  judgment  against  the  casual 

ground  a  rule         JL  rn  ■»      »  •  i  i        i 

for  judgment  ejector,  on  an  athdavit  stating  that  the  deponent 

«Sa"4cSorr      ^^^^^  the  copy  of  the  declaration  upon  the  person 

muBt  state  that  the  person  Mired  waa  tenant  in  poBBceidon.  (a) 


When  the  te- 
nant in  posses- 
sion has  just 
died  and  a  ser- 
vant is  in  pos- 
session, the 
plaintiff  should 
endeavour  to 
get  possession, 
and  if  the  iier- 
vant  resists  he 
should  b^ 
treated  as  te- 
nant. 


(a)  See  Doe  V,  StratBiMg,  2  Stark.  187;  Doe  ▼.  Stmmtamy  amte,  118. 
See  also  Ananymoua*  Mich,  T.  1816.  Nov.  8th.  Tindal  moTed  for  jodg- 
ment  against  the  caanal  Rector  on  an  affidavit,  which  stated  in  sobataiice 
that  the  tenant  in  posseaiion  had  dSed  but  a  very  short  time  ago,  that  he 
had  no  wife,  that  no  admimstiBtion  had  been  taken  out,  and  that  his  goods 
were  in  the  house,  and  a  servant  in  posseaiion.  The  notice  at  tlie  foot  of 
the  dedaration  was  addressed  to  the  tenant  in  poesesnon,  or  hia  peraonal 
representatives,  and  the  service  thereof  was  on  the  servant  in  poswasioo. 
Sed  ffer  Holroyd  J.  I  think  it  is  insufficient ;  some  other  course  most  be 
taken.  Perhaps  the  lessor  of  the  plaintiff  had  better  endeavour  to  grc 
possession  -,  and  if  the  servant  who  is  in  possession  resists,  the  plaintifl' 
had  better  treat  him  as  tenant,  and  serve  him  with  a  declaration,  with 
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who  appeared  to  be  in  possession  of  the  premises 
therein  mentioned,  it  being  positively  sworn,  that  the 
said  person  was  the  eldest  son  and  heir  at  law  of  the 
mortgagor  of  the  premises,  but  it  omitted  to  state  that 
he  was  the  tenant  in  possession. 


575 

1819. 
Dor 

agttin&t 
KOE. 


Abbott  Ch.  J.  This  is  not  sufficient.  There  is  a 
certain  form  prescribed  by  the  Court  for  affidavits  in 
these  cases,  which  must  be  conformed  to.  If  in  this 
case  we  allow  a  departure  from  that  form,  we  shall 
have  still  greater  errors.  The  word  tenant  is  a  most  ma- 
terial expression,  and  if  we  dispense  with  its  introduction 
into  the  affidavit,  we  shall  upon  some  other  occasion 
have  the  words  '^  In  possession"  left  out.  The  long 
established  practice  of  the  Court  requires  that  it  shall 
appear  upon  the  affidavit,  that  the  party  is  the  tenant 
in  possession ;  for  otherwise  it  might  be  that  he  was 
merely  in  possession  and  not  the  tenant,  or  vice  versa, 
that  he  was  the  tenant  but  not  in  possession. 

Rule  refused. 

notice  addressed  to  him ;  and  if  he  does  not  resist,  perhaps  you  may  then 
treat  it  as  a  racant  possession.  Tindal  subQiltted,  that  senrice  on  the  so- 
Ucitor  of  the  deceased  would  be  sufficient  Sedper  Hotroifd,  I  think  not- 
Rule  refused. 


Rice  against  Chambers. 


Wedne»day, 
June  30th. 


^y  HITTY  on  a  former  day  obtained  a  rule  to  shew   Procedendo 

W^  -        -  ..       r  J     J      •  J     •       *.!_•      cannot  issue 

cause  why  the  writ  of  proceaenao  issued  in  this  ,^fter  service  of 
case  upon  a  judgment  in  the  Lord  Mayor's  Court,  ^ro^nce^'of***'' 
should  not  be  set  aside  for  irregularity,  with  costs,  and   i^ail,  on  the 

fljound  that  the 
plaintiff  was  called  by  a  wrong  name  in  the  notice  of  bail,  but  the  rule  for  the  allowance 
should  be  first  set  aside,  (a) 

(a)  An  action  against  the  sheriff  for  an  escape  may  be  defeated  by 
putting  in  bail  in  the  original  action,  of  the  Term  in  which  the  writ  was  re- 
turnable (4  Af.  &  ^.  391),  although  after  the  expiration  of  the  time  avowed 
for  putting  in  bail,  and  even  after  the  action  for  escape  is  brought;  for  the 
rule  for  the  allowance  of  bail,  while  it  remains  in  force,  imports  that  bail 
has  been  duly  put  in.  Murray  v.  Durmtd,  1  Esp.  87  ;  Pariente  v.  Phttnlf 
trey  2  Boi.  &  Pui,  35  ;   Tidd,  6th  ed.  21)9,  240. 

2^2 
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18 19.         why  in  the  mean  time  all  proceedings  should  notbe 
"^[^        stayed.  The  affidavits  in  support  of  the  motion  stated, 
agraiwi        f^at  the  action  was  commenced  and  bail  put  in,  in  the 
Mayor's  Court,  and  on  the  Uth  of  May  the  cause  was 
removed  by  habeas  corpus  into  the  Court  of  K.  B. ;  on 
the  17th  of  May  bail  was  duly  put  in  in  this  Court 
upon  the  habeas  corpus,  and  notice  was  given  thereof  to 
the  plaintiiTs  attorney,  but  there  was  a  mistake  in  the 
notice  with  respect  to  the  plaintiflPs  name,  which  was 
called  John  instead  of  Joseph.    On  the  1 8th  of  May 
the  plaintiff  gave  a  rule  for  better  bail,  in  consequence 
of  which  notice  was  given  of  added  bail,  but  the  same 
mistake  occurred  with  respect  to  the  plaintiff's  name 
as  was  committed  in  the  former  notice,  the  plaintiff 
being   again    called    John  instead    of  Joseph,      On 
the   21st  of  May  the   added  bail  justified,   and  the 
rule  for   the  allowance  of  bail   was  served  in    the 
evening  of  that  day.     Term  ended  on  the  fi4th  of 
May.    On  the  14th  of  June  the  procedendo  issued; 
and  under    these   circumstances    the   question  was, 
whether  the  plaintiff  ought  not  to  have  moved  to  set 
aside  the  allowance  of  bail  before  the  issuing  of  the 
procedendo. 

Marryat  now  shewed  cause;  and  Chitty,  in  support  of 
the  rule,  referred  to  Murray  v.  Durand,  1  Eq^.  Rep.  87. 
where  Lord  Kenyon  said, "  that  by  the  rule  for  the  allow- 
ance of  bail,  it  appeared  that  the  defendant  had  satis- 
fied th^  exigency  of  the  writ ;  bail  above  being  put  in, 
and  having  justified,  that  is  now  subsisting  bail,  and 
must  be  taken  nunc  pro  tunc.  The  plaintiff  should 
have  applied  to  set  aside  the  justification  of  bail,  as 
while  it  subsists  the  action  is  not  maintainable.''  These 
principles^  which  were  laid  down  with  respect  to  an 
action  for  an  escape,  were  contended  to  be  applicable 
lo  the  present  case,  and  shewed  that  no  procedendo 
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could  lawfully  issue  while  the  rule  for  the  allowance  of        18 19* 
bail  was  in  force.  "rIcb" 

againtt 

The  Court  held  that  the  rule  for  the  allowance  of     CHAMBE»a. 
bail  ought  to  have  been  set  aside  before  the  issuing  of 
the  procedendo,  and  therefore  the  plaintiff  had  been 
premature  in  suing  out  that  writ. 

Rule  absolute,  with  costs. 

Probinia  and  anotfier.  Assignees^  8gc.  against 

KOBBRTS.  Jum  SOth. 

nn  HIS  was  a  rule  calling  on  the  plaintiffs  to  shew  An  action  har- 

cause  why  all  proceedings  in  this  action  should  ^^Jagainat 

not  be  stayed,  until  the  sheriff  was  indemnified  to  the  thcahcriffby 

satisfaction  of  the  master.    The  case  was  this.    The  ofabankrnpt 

sheriff  of  Middlesex  had  levied  upon  the  bankrupt's  after  thc^SxS? 

goods,  after  bankruptcy,  under  a  writ  of  ^'.  fa*  in  an  rop^>o^awrit 

action  brought  in  the  Common  Pleas,  and  he  had  ap»  c.  P.,  in  which 

plied  to  that  Court  to  enlarge  the  time  for  making  his  been  given  to 

return  until  the  first  day  of  next  Michaelmas  Term,  !?!"'? ^^^^TTh 

J  *    thia  Court  ataid 

and  it  was  alleged  that  he  had  now  the  money  in  his  the  proceedinga 
hands ;  and  the  question  was,  whether  this  Court  would  nity  waa  giyen^ 
order  the  plaintiffs  in  the  present  action  to  give  him  ''"J^Jf^to^ 
an  indemnity  against  any  proceedings  that  might  be  ^^  aaaigneea 

the  money  levl- 

taken  against  him  by  the  plaintiff  in  the  cause,  in  edandthecoata 
which  the  money  was  levied.  Sj^t'Seahe- 


Comyn  now  shewed  cause,  and  urged  that  the  Court 
would  not  call  upon  the  plaintiffs  to  give  such  an  in- 
demnity. The  sheriff  had  levied  upon  the  bankrupt's 
goods  after  the  bankruptcy ;  and  having  done  so  at  his 
own  peril,  it  would  be  extremely  hard  on  the  plaintiffs, 
to  call  upon  them  to  indemnify  him  for  his  wrongful 
act.     The  money  was  now  in  the  sheriff's  hands,  and 

(a)  See  King  v.' Bridget,  7  Tamnt,  294;  Raines  r,  Neiton,  2  Bta.  Rep. 
1181 ;  SAaio  v.  TunMdge,  uL  1064 ;  3  Can^,  523 ;  1  Stark.  45 ;  7  T.  R, 
174  ;  1  Taunt.  120 ;  4  id.  585;  8  Mod.  315 ;  Tidd,  6th  ed.  1054. 


riff,  (a)  J 
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1819.        having  obtained  time  in  Cl  P.  until  next  Tenn  to  re- 

Probixia       ^^"^  *^^  ^^>  ^^^  plaintiflFs  were  at  liberty  to  proceed 
o^aifut        in  their  action,  and  the  Court  had  no  power  to  con- 

Robinson.  * 

troul  them. 


Holty  in  support  of  the  rule,  urged  the  hardship  of 
the  sheriff's  situation.  He  was  merely  a  ministerial 
officer,  and  had  done  his  duty  in  executing  the  writ. 
This  action  was  in  fact  brought  against  him  to  try  the 
bankruptcy,  and  it  ought  not  to  be  tried  at  his  ex- 
pence.  The  Court  of  Common  Pleas  had  given  him 
time  until  the  first  day  of  next  Michaelmas  Tenn  to 
return  the  writ,  and  the  principle  upon  which  that  in- 
dulgence was  granted  was  precisely  the  same  in  this 
Court,  (a)  In  all  cases,  the  Court  would  interpose  and 
prevent  a  question  of  bankruptcy  being  tried  at  the 
expence  of  the  sheriff,  particularly  when  he  was  willing 
to  pay  over  the  money  to  either  party,  upon  being  in- 
demnified. The  plaintiffs  would  not  indemnify  bim, 
and  were  determined  to  go  on  with  their  action ;  and 
therefore  he  had  no  other  remedy  than  to  apply  to  the 
Court,  and  compel  the  plaintiffs  to  give  him  an  in- 
demnitv. 

fVilde,  Amicus  CuruRy  mentioned  a  case  of  Butts 
V.  Smith,  in  which  the  party  brought  an  action  to 
recover  a  ship,  and  the  proceedings  were  suspended 
for  three  years,  until  an  indemnity  was  given  to  the 
sheriff. 

The  Court  said,  that  although  it  might  be  hard 
upon  the  plaintiffs  to  be  called  upon  to  indemnify  the 
sheriff,  yet  it  was  still  a  greater  hardship  upon  the 
sheriff  to  try.  the  question  of  bankruptcy  at  his  ex- 
pence.  The  most  reasonable  way,  however,  of  dis- 
posing of  this  rule,  was  to  make  the  rule  absolute  for 


(a)  mUi  V.  Piknum,  7  T.  R.  174. 
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indemnifying  the  sheriff,  upon  the  tenns  of  his  there-         1819. 
upon  paying  the  plaintiff  and  liis  attorney  the  costs  of      probinia 
the  action  up  to  this  time,  and  the  money  levied  under      f^^^^l^, 
the   writ;    and  the   plaintiff  paying  the    sheriff   the 
poundage  and  other  expences  incurred  in  the  execu- 
tion. 

The  rule  was  accordingly  made  absolute  in  these 
terms. 


Barklby  against  Fabbr.  j^TaoS! 

M^URWOOD  on  a  former  day  moved  to  discharge  Although  a  de- 

the  defendant  out  of  custody  on  filing  common  lodged  against 

bail,  under  the  following  circumstances.     The  defend-  J^^^^^^ 

ant  had  been  arrested  at  the  suit  of  another  plaintiff,  for  discharging 

_      ^^  «   him  out  of  cus- 

and  had  applied  to  the  Court  to  be  discharged  out  of  tody,  on  the 
custody,  on  the  ground  of  the  insufficiency  of  the  affi-   fe^"ntheaffi-^ 
davit  to  hold  to  bail,  (a)     Pending  the  discussion  of  davit  on  which 

"  he  was  onginal- 

ly  arrested,  it  was  held,  that  the  defendant  was  not  entitled  to  he  discharged  from  such  detain- 
er, there  heing  no  collusion,  and  the  plaintiff  in  the  second  action  not  being  acquainted  with 
the  drcumstanoes  of  the  original  arrest. 

(a)  Vide  Thurlt  y.  Faber,  ThMWsdetffy  June  17th,  ante.  In  Spewx  v. 
Stuart,  3  Easty  89.  the  attorney,  by  whom  the  detainer  was  lodged  in  the 
second  cause,  had  been  present  at  the  reference  at  which  the  defendant 
was  attending  to  be  examined  under  a  rule  of  Court,  and  was  the  attorney 
for  the  plaintiff  in  the  cause  which  had  been  referred,  although  it  was  sworn 
that  he  knew  nothing  of  the  sheriff's  officer's  being  about  the  house  at  the 
time  of  the  defendant's  being  examined  before  the  arbitrator  (as  the  fact 
was),  nor  was  concerned  in  the  defendant's  arrest  in  the  first  instance ;  but 
having  been  informed  by  his  client,  at  whose  suit  the  detainer  was  lodged 
of  the  arrest,  which  took  place  on  the  morning  after  the  defendant  had 
been  examined,  he  had  in  consequence  sued  out  a  writ  at  his  suit,  and  had 
lodged  a  detainer  against  the  defendant  at  the  sheriff's  office  in  the  course 
of  the  same  morning.  So  that  the  plaintiff  in  the  second  action,  and  his 
attorney,  had  not  been  instrumental  in  procuring  the  first  arrest,  but  only 
lodged  a  detainer  against  the  defendant  afterwards.  But  the  Court  said, 
that  as  the  plaintiff's  attorney  was  cognizant  of  the  occation  on  which  the  de- 
fendant was  at  the  place  where  he  was  arrested,  the  rule  must  be  made 
absolute  with  costs.  In  the  principal  case,  it  appears  from  the  argument, 
that  the  plaintiff  in  the  cause  in  which  the  detainer  was  lodged,  and  his 
attorney,  had  seen  in  the  newspapers  an  account  of  the  motion  (which  was 
ultimately  successful)  for  discharging  the  defendant  out  of  custody,  on  the 
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1819. 

Barxlet 

agcdnst 

Faber. 


that  vale  J  which  was  made  absolute,  the  plaintiff  in  this 
action  lodged  a  detainer  against  the  defendant,  with- 
out any  collusion  with  the  original  plaintiff,  and  the 
question  was,  whether  the  defendant  could  now  be 
kept  in  custody  upon  the  second  detainer. 

Ga$elee  and  WUde  shewed  cause  against  the  rule,  and 
contended  that  the  defendant  was  not  entitled  to  his 
discharge  under  the  circumstances  stated,  it  being  po- 


Defendant 
wrongfully  ar- 
rested is  not 
entitled  to  be 
discharged  from 
subsequent  de- 
tainers, unless 
there  has  been 
collusion  be- 
tween the  plain- 
tiffis  in  those 
causes  and  the 
person  by  whom 
defendant  was 
originally  ar- 
rested, (a)  The 
Sheriff,  and  not 
the  plaintiff,  is 
subject  to  the 
costs  of  illegal 
arrest,  unless 
plaintiff  is 
priry. 


ground  of  a  defect  in  the  afl&davit;  but  it  wu  nererthidess  hiftd,  that  tlie 
defendant  was  not  entitled  to  be  dSacharged  oat  of  custody  in  the  seoond 
action.    It  has  been  before  determined,  that  a  defendant  who  has  been 
wrongfully  arrested  Is  not  entitled  to  be  cEKharged  from  subsequent  de- 
tainers, where  there  has  been  no  collusion  between  the  creators  at  wliaee 
suit  the  defendant  was  detained  and  the  person  by  whom  he  was  originally 
arrested.    It  appeared,  however,  in  the  case  in  which  tins  point  was  de- 
termined, that  the  detaining  creditors  were  ignorant  of  the  drcnmBtancea 
under  which  the  original  arrest  took  place.    CaOmpmf  v.  Bo«d,    Mick.  T. 
1815,  Nov.  7th.    The  Attorney  General  moved  for  a  rule  to  shew  caose 
why  the  defendant  should  not  be  discharged  out  of  custody  in  this  action, 
on  filing  common  bail,  and  why  he  sliould  not  be  disdiaiged  from  all  otlier 
detainers,  on  the  ground  that  the  first  arrest  was  iDegal  and  malidoas. 
The  Court  asked,  if  it  could  be  proved  that  there  was  any  coUuaon  between 
the  plaintiffs  at  whose  suit  defendant  had  been  detained,  and  the  person 
at  whose  suit  he  was  originally  arrested  ?    And  on  tlie  Attorney  General 
answering  in  the  negative,  the  Court  said  they  could  only  diachaige  tlie 
defendant  out  of  custody  in  that  action  in  which  he  had  been  wrangfuDy 
arrested,  and  could  not  afford  him  relief  in  actions  at  tlie  suit  of  penons  by 
whom  he  had  been  afterwards  detained.    These  persons  found  the  defend- 
ant in  custody,  and  treated  him  (as  they  had  a  right  to  do)  as  being  pro- 
perly in  custody.    The  Attorney  General  derired  that  it  might  be  for  the 
plaintiff  to  pay  the  costs.    The  Court  said,  that  in  order  to  fix  the  phuntkT 
with  the  costs,  it  ought  to  be  shown  that  be  had  a  share  in  the  illegal  pzo- 
cecding ;  but  they  would  allow  the  Attorney  General  to  take  a  rule  to  shew 
cause  why  the  sheriff  should  not  pay  the  costs.    Rule  itm  granted  acooid- 
ingly.  Abbotty  on  a  subsequent  day,  shewed  cause  against  the  rule  obtained 
by  the  Attorney  General ;  when  the  latter,  in  support  of  his  rule,  rdied  on 
the  case  of  Spaux  v.  Stuart ^  3  Etut^  89.    But  Bayky  J.  said,  that  in  that 
case  the  attorney  who  lodged  the  detainer  knew  that  the  defendant  was 
privileged  from  arrest,  on  the  ground  of  his  being  in  attendance  on 
the  arbitrator  under  a  rule  of  Court.     The  consequence  of  holding  a 
detainer  to  be  invalid  on  the  ground  of  the  irregularity  of  the  original 
arrest  would  be,  that  if  a  defendant  was  arrested  on  a  Sunday,  for  instance, 

(a)  Ace.  in  C.  P.  Davies  v.  Chippendale,  2  Bot,  &  Pttl  282  ;  Hou^tem  v. 
Walker,  2  Bta.  Rep.  823 ;  vide  Quin  v.  Reynolds,  3  3/.  &  S.  M4 ;  Loceridge 
V.  Plahtowj  2  Hen.  Bh.  29, 
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sitively  sworn^  that  the  detainer  was  without  any  col"        1819* 
hision  with  the  plaintiff  in  the  first  action.    They  ad-      barklby 
mittedy  that  if  there  had  been  any  fraud  or  collusion       ^jjj* 
between  the  present  and  the  original  plaintiff,  the  case 
might  be  different;  but  here  it  was  sworn  that  the 
plaintiff  and  his  attorney  knew  nothing  of  the  defend- 
ant being  in  custody,  until  they  saw  an  account  of  the 
former  motion  in  the  newspapers.    The  case  of  Hooh 
son  V.  Walker^  (a)  was  a  decisive  authority  upon  this 

at  the  beginning  of  tlie  long  vacation,  when  all  the  Judges  were  out  of 
town,  he  would  be  protected  from  the  daims  of  hb  creditors  during  the 
whole  vacation.  Le  Blanc  J.  In  Spenct  v.  Sttutrt,  the  pUintiff  was 
cognizant  of  the  irregularity  of  the  original  arrest  Rule  absolute  to  dis- 
charge defendant  out  of  custody  on  the  first  arrest,  but  irithout  costs ;  rule 
discharged  as  to  the  two  subsequent  detainers. 

Third  persons,  who  find  a  defendant  in  custody,  have  a  right  to  treat 
him  as  lawfully  in  the  custody  in  which  he  is  found,  for  otherwise  they 
would  have  no  means  of  proceeding.  Where  an  attorney  of  the  C.P.  is 
in  the  actual  custody  of  the  marshal,  he  maybe  sued  in  the  K.  B.  as  a  pri- 
soner by  third  persons.  Tiddy  6th  ed.  75.  Warrants  of  attorney  given  to 
a  third  person,  at  whose  suit  the  defendant  is  not  in  custody,  are  not  within 
the  rule  of  Court,  requiring  an  attorney  to  be  present  on  behalf  of  the  pri- 
soner. Churchy  v.  Hope,  5  Mod,  144 ;  Smith  v.  Burliw,  1  Eatt,  241.  It  is 
now  the  practice  in  both  Courts  not  to  discharge  the  defendant  out  of  cus- 
tody in  a  second  action  on  the  ground  of  a  defect  in  the  original  arrest,  un- 
less there  has  been  some  collusion,  on  account  of  the  inconvenience  which 
would  ensue  if  the  plaintiff  were  obliged  to  enquire  into  the  legality  of  the 
proceedings  under  which  Uy  defendant  was  arrested.  Ikma  v.  Ch^pa^ 
Hatty  2  Boi,  &  PuL  282.  And  the  circnmstHnce  of  the  same  officer  being 
employed  on  both  arrests  is  not  evidence  of  privity  and  collusion.  Howom 
V.  Walker y  2  Bla.  Rep.  823.  So  a  creditor  may  lawfblly  enter  a  detainer 
against  his  debtor,  who  is  in  feet  resident  wiUiin  the  walls  of  the  King's 
Bench,  or  Fleet  Prison,  although  he  be  not  there  by  compulsion.  Qubi  v. 
Reynold$y  3  Af,  ic  S,  144;  WiUdtuon  v.  Jacquety  3  T.R.  392.  In  that 
case  Butter  J.  sud,  this  was  a  detainer  by  another  creator  who  found  the 
defendant  in  the  Fleet,  to  whom  it  was  indifferent  on  what  account  or  by 
what  means  he  was  there.  If  he  were  in  fact  within  the  walls  of  the  pri- 
son at  the  time,  that  is  sufficient,  for  then  he  could  not  be  arrested  in  the 
oidinMry  manner,  but  could  only  be  detained.  3  T.  R.  392 ;  1  T.  R.  592 ; 
'iiddy  6th  ed.  356.  It  is  however  true,  that  if  a  defendant  be  wrongfully 
taken  without  process,  or  after  it  is  returnable,  &c.  he  cannot  be  lawfully 
detained  in  custody  under  subsequent  process  at  the  suit  of  the  same  plain- 
tiff, although  regularly  issued.  Barhw  v.  HaUy  2  ^dnstr*  461 ;  Jjoveridgt 
V.  Plaittawy  2  Hen,  Bla.  29  •,  Birch  v.  Rodger,  1  New  Rep.  135 ;  Tidd,  6th 
ed.223. 

(a)  2  Sir  W.  Bla,  823. 
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18 19*        question ;  for  there  it  was  held,  that  a  defendant  Ule- 

Ba&klet       S^y  ^^  custody  at  the  suit  of  one  plaintiff,  is  not  pri- 

against        vile^ed  from  arrest  at  the  suit  of  another,  unless  there 

Faber*  " 

be  some  collusion. 

Curwood,  contr^,  contended,  that  the  first  arrest  was 
illegal,  and  that  the  plaintiff  in  this  action  had  no 
right  to  detain  the  defendant  in  custody  upon  a  fresh 
suit,  pending  the  discussion  as  to  the  first  arrest ;  and 
he  referred  to  Spence  v.  Stuart y  (a)  where  an  attorney 
who  had  been  arrested  while  attending  to  be  examined 
before  an  arbitrator,  to  whom  a  cause  had  been  referred 
under  a  rule  of  Court,  was  discharged  in  an  action  at 
the  suit  of  a  creditor,  by  whom  he  had  been  afterwards 
detained.  He  referred  also  to  Moiling  v.  Buck-' 
holtze.  (Jb) 

Abbott  Ch.  J.  I  am  of  opinion  that  this  detainer 
is  perfectly  legal.  The  difference  between  the  case 
cited  of  Spence  v.  Stuart^  and  the  present,  is  this — 
there  the  first  arrest  was  void,  and  the  detainer  was 
also  irregular,  because  the  parties  were  privy  to  the 
circumstances  under  which  the  arrest  was  made ;  but 
here,  the  plaintiff  by  whom  the  detainer  was  lodged 
had  no  privity  with  the  plaintiff  in  the  original  action. 
In  the  present  case,  the  first  arrest  was  founded  on  a 
defective  and  insufficient  affidavit  to  hold  to  bail,  and 
for  that  reason  the  arrest  was  set  aside.  That  makes 
the  whole  difference  ;  for  it  may  be  considered  that  the 
plaintiff  in  that  action  had  not  got  the  defendant  in 
custody.  The  plaintiff  in  this  case,  finding  that  the 
defendant  had  been  arrested,  lodges  a  detainer  against 
him,  without  knowing  under  what  circumstances  the 
arrest  took  place.  Under  these  circumstances,  I  think 
the  defendant  is  not  entitled  to  his  discharge.  If  we 
were  to  decide  otherwise,  a  person  under  an  illegal 

(a)  3  Eutt.  89.  (»)  3  if.  &  5. 153. 
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ailrest  at  the  suit  of  one  person  would  be  completely  18 19- 

protected  during  such  imprisonment  from  all  other  pro-  bIrIlkt 

cess,  which  would  be  productive  of  great  inconvenience  ogaimt 
and  suspension  of  justice. 

The  rest  of  the  Court  concurred. 

Rule  discharged. 

The  King  against  Moselby  Woolfe.  {a)  J^'^l 

jC^  POLLOCK  on  a  former  day  obtained  a  rule  to  The  sheriff  is 
shew  cause  why  the  writs  of  levari  facias^  issued  ^^  i^x^e 
for  the  purpose  of  levying  the  fine  of  10,000/.  which  this   ^^e  i™Po««d 
defendant  was  adjudged  to  pay  to  the  King  as  part  of  dant's  coniric- 
nis  sentence,  upon  a  conviction  tor  a  conspiracy,  (a)   nieanourjatall 
should  not  be  set  aside,  on  an  afiidavit  made  by  the  ^^^  *J^5  ^* 

'  ^         ^  -^  ox  levari  faciaa 

defendant  and  his  solicitor,  stating  in  substance,  that  is  regular  if  it 
these  writs  had  been  moved  for  and  obtained  entirely   cdonthepartof 

— —  ■  the  Crown,  {b) 

(a)  Vide  ante,  428. 

(6)  By  the  stat.  3  Geo,  1.  c.  15.  #.  18.  it  is  eziacted,  that,  instead 
of  the  oath  usually  administered  to  sheriA  at  the  entering  upon  their 
offices,  the  following  oath  shall  be  taken  by  each  of  them  respectiTe- 
ly,  excepting  the  sheriflb  of  the  several  counties  in  JVaksy  and  of  the 
county  palatine  of  Chester,  viz.    **l  ji,B.  do  swear,  that  I  will  well  and 

truly  serve  the  King's  Migesty  in  the  office  of  sheriff  of  the  county  of , 

and  promote  his  Majesty's  profit  in  all  things  that  belong  to  my  office,  as 
fiir  as  I  legally  can  or  may.  1  will  truly  preserve  the  King's  rights,  aad 
all  that  belongeth  to  the  Crown.  I  will  not  assent  to  decrease,  lessen,  or 
conceal  the  King's  rights,  or  the  rights  of  his  franchises ;  and  whensoever 
I  shall  have  knowledge  that  the  rights  of  the  Crown  are  concealed  or 
withdrawn,  be  it  in  lands,  rents,  franchises,  suits,  or  services,  or  in  any 
other  matter  or  thing,  I  wiU  do  my  utmost  to  make  them  be  restored  to 
the  Crown  again,  and  if  I  may  not  do  it  myself,  I  will  certify  and  inform 
the  King  thereof,  or  some  of  his  Judges.  I  will  not  respite  or  delay  to 
levy  the  King's  debts,  for  any  gift,  promise,  reward,  or  favour,  where 
I  may  raise  the  same  witliout  great  grievance  to  the  debtors,"  &c.  &c.  So 
it  is  laid  down,  that  the  ministerial  authority,  duty/ or  office  of  the  sheriff, 
consists  principally  in  these  things,  viz.  "  truly  to  keep  the  King's  rights 
of  the  Crown  within  his  county,  sc.  the  King's  lands,  franchises,  suits, 
rents,  and  all  other  things  that  belong  to  the  Crown.  2.  Truly  to  gather 
and  bring  into  the  Exchequer  the  profits  and  monies  due  to  the  King  within 
his  county  or  bailiwick,  sc.  the  King's  rents,  fieurms,  debts,  issues,  amer- 
ciaments, fines  and  forfeitures,"  &c.  &c.  Dalton,  r.  5,  ;/.  36.  Im^e^M 
Office  of  Sheriff,  33,  4.    Aide,  440. 
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18 19.        at  the  instance  of  the  Bheriffs  of  London,  without  the 

-  '        sanction  of  the  Crown,  or  any  person  representing  the 

agymi^        Crown;  and  suggesting  that  the  Corporation  of  the 

WooLFK.       city  of  London  intended  to  claim  the  money  levied 

under  the  executions,  the  proceeds  of  which  were  now 

in  the  hands  of  the  sheriffs. 

The  CouBT  then  granted  the  rule  nut,  and  directed 
it  to  be  served  on  the  sheriffs  of  London,  and  at  the 
same  time  that  notice  of  it  should  be  served  upon  the 
solicitor  for  the  Treasury,  the  solicitor  for  the  Corpora^- 
tion  of  London,  and  the  solicitor  for  the  prosecution. 

The  Solicitor-General  appeared  this  day  in  Court 
on  behalf  of  the  Crown,  and  expressed  the  concurrence 
of  the  Crown  in  the  proceedings  adopted  for  levying 
the  fine,  praying  only  that  the  sheriffs  might  be  di- 
rected to  bring  into  Court  the  money  levied  under  the 
writs,  in  order  that  it  might  abide  the  operation  of 
law. 

Gumey  and  Chiity  appeared  for  the  sheriffs 
and  the  prosecutors  respectively,  and  said  on  be- 
half of  the  former,  that  they  had  sued  out  the  writs 
in  the  exercise  of  what  they  considered  to  be  their 
duty,  for  the  purpose  of  enforcing  the  sentence  of  the 
Court,  and  were  ready  to  bring  the  money  into  Court 
when  received,  in  order  to  await  the  directions  of  the 
law.  The  sheriffs  laid  no  claim  to  the  fine  personally, 
and  their  aihdavit  stated  that  they  had  made  appli- 
cation to  the  Solicitor-General  to  know  his  pleasure 
upon  the  subject,  and  that  he  had  sanctioned  their 
proceedings. 

The  Common  Serjeant,  on  behalf  of  the  Lord  Mayor 
and  Corporation  of  the  city  of  London,  also  appeared, 
and  said  that  they  were  willing  to  acquiesce  in  the  di- 
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rection  of  the  Court  as  to  the  disposal  of  the  fine  ac-        1619- 
cording  to  law,  when  brought  in  by  the  sheriffs.  TbeKino 

agauui 
1  M0«ELBY 

The  Court  then  called  upon  Woolte. 

F.  Pollock  to  support  his  rule.     He  submitted, 
first,  that  the  acquiescence  of  the  Crown  in  the  pro- 
ceedings adopted  by  the  sheriff,  could  not  legalise  the 
process,  unless  it  had  originally  issued  under  the  im- 
mediate authority  and  direction  of  the  Attorney  or 
Solicitor-General;   and  secondly,  that  the  sheriff,  of 
his  own  mere  motion,  had  no  right  to  sue  out  the 
process.   As  to  the  first  point,  he  admitted,  that  where 
civil  process  issues  by  one  party,  it  may  be  adopted 
and  sanctioned  by  other  persons  interested  in  the  sub- 
ject matter ;  but  in  all  criminal  cases,  not  originally 
sanctioned  by  the  Crown,  the  process  could  not  be 
adopted  or  approved  by  the  Crown,  so  as  to  legalise 
the  proceedings.    Here  it  was  admitted  that  the  sanc- 
tion of  the  Crown  was  not  obtained  until  after  the 
process  had  issued,  and  consequently,  upon  principle, 
the  proceedings  could  not  be  recognized  by  the  Court 
as  being  founded  in  law.     With  respect  to  the  second 
point,  there  appeared  to  be  nothing  in  law  or  usage 
to  justify  the  sheriffs,  at  their  own  instance,  in  suing 
out  the  writs.     If  there  was  any  thing  in  the  oath 
taken  by  the  sheriff,  by  virtue  of  the  statute,  (a)  to 
sanction  him  in  suing  out  process  to  levy  the  Crown 
debt  in  such  cases  as  this,  it  was  most  extraordinary 
that  during  a  period  of  140  years  no  instance  of  the 
like  proceeding  had  occurred ;  and  if  the  oath  so  pre- 
scribed was  compulsory  upon  the  sheriff  to  take  such 
steps,  it  must  be  considered  that  during  all  that  period 
all  the  sheriffs  throughout  the  country  had  neglected 
their  duty.     The  only  instance  in  which  this  authority 
had  been  exercised  by  the  sheriff,  was  in  the  case  of 


(a)  3  0<o,  \,  c.  15.  tmie,  583|  note. 
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1B19*        the  King  v.  fVade,  (a)  but  that  was  an  authority  which 
Tbe  Kino      ^  ^^^  hecEX  before  contended  when  this  subject  was 
^««^'        under  discussion,  could  hardly  be  considered  as  binding 
WooLFE.       on  the  Court.     It  was  to  be  plainly  inferred  fipom  the 
affidavits  before  the  Court,  that  the  process  in  the  pre- 
sent case  had  not  been  sued  out  from  a  sense  of  public 
duty,  but  from  motives  of  personal  interest  on  the  part 
of  the  sheriffs,  and  therefore  the  Court  would  not  be 
disposed  to  countenance  a  proceeding  which  did  Dot 
appear  to  be  authorized  by  law. 

« 

Abbott  Ch.  J.  I  am  of  opinion  that  this  rule  ought 
to  be  discharged.  When  the  rule  nisi  was  granted, 
the  Court  acceded  to  the  motion,  upon  a  suggestion 
that  the  process  had  issued  without  the  authority  of 
the  Crown.  That  suggestion  seems  ilbw  to  be  without 
foundation ;  and  had  I  been  aware  that  the  Crown  had 
sanctioned  the  proceeding,  undoubtedly  I  should  not 
have  been  disposed  to  listen  to  the  application.  It  is 
contended,  that  the  adoption  by  the  Crown  of  the  pro- 
ceedings of  the  sheriff  will  not  legalise  these  proceed- 
ings. I  think  otherwise :  because  it  is  competent  for 
the  Crown  to  sanction,  at  any  time,  that  which  may  be 
done  by  the  sheriff  for  the  purpose  of  recovering  the 
debt  of  the  Crown.  But  it  appears  to  me,  that  the 
sanction  of  the  Crown  would  not  be  necessary  to  war- 
rant the  issuing  of  this  process,  inasmuch  as  the  she- 
riff is  bound  by  his  oath  of  office  to  take  care  that  the 
debts  of  the  Crown  shall  be  promptly  levied.  This 
application  is  made  on  behalf  of  the  defendant,  on  a 
suggestion  that  he  may  be  liable  to  double  process 
against  him  to  recover  the  fine;  one  at  the  instance  of 
the  Crown,  and  the  other  at  the  instance  of  the  sheriff. 
There  can  be  no  apprehension  of  that  kind,  because 
the  fine  can  be  levied  but  once,  and  the  proper  autho- 
rity to  levy  it  is  the  sheriff.     But  the  foundation  of 

^ ._ „ 

(a)  ^^'n.  12.  2  SAoH'.  173,  S.      7.  Jon.  185,  S.  C. 
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this  motion  completely  fails,  for  it  tmms  out  that  the        1819* 
Crown  has  sanctioned  the  writs  that  have  been  issued.      ^     „ 

'       The  Kino 

and  therefore,  without  entering  further  into  the  subject,        againtt 
I  think  this  rule  must  be  discharged.  Woolfe. 

Bayley  J.  I  am  entirely  of  the  same  opinion. 
The  money  levied  by  the  sheriff  will  be  brought  into 
Court,  to  abide  the  disposition  of  it  which  the  law 
may  direct ;  but  I  cannot  help  thinking,  that,  even  if 
the  sheriff  himself  had  a  personal  interest  in  levying 
the  fine,  he  would  be  perfectly  authorised  in  so  doing 
by  his  oath  of  office.  Without,  however,  considering 
whether  he  had  or  had  not  a  personal  interest,  I  think 
he  has  done  extremely  right  in  adopting  the  steps 
which  he  has  taken,  and  I  wish  that  before  this  appli- 
cation was  made,  the  oath  prescribed  by  the  statute  (a) 
had  been  sufficiently  considered,  as  it  must  have  satis- 
fied any  rational  mind,  that  there  was  no  pretence  for 
the  application. 

HoLKOYD  J.  The  sheriff  is  the  King's  officer,  and 
it  is  his  particular  duty  to  take  care  of  the  King's 
revenue,  and,  amongst  other  sources  of  it,  the  fines 
due  to  the  Crown.  The  sheriff,  in  this  case,  was  jus- 
tified in  suing  out  the  process  of  the  Court,  in  order 
to  enable  him  to  levy  the  fine  upon  the  property  of  the 
person  convicted. 

Best  J.  I  do  not  see  what  interest  this  defendant 
has  in  resisting  the  process ;  because,  whether  the 
writs  of  levari  facias  have  been  issued  directly  by  the: 
Crown,  or  sued  out  by  the  sheriff,  the  judgment  will 
be  satisfied  by  bringing  the  money  into  Court. 

Hule  discharged. 

The  Court,  on  the  motion  of  Gurney,  then  en- 


(a)  See  3  Geo,  \,  c.  U.  #.  18,  ani€,  583,  note. 
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18 19*        larged  the  time  for  the  sheriffs  making  their  retain  to 
Tub  Kino      ^^  vfTits  until  the  first  day  of  next  Term. 

againti 
MOSELEV 
WOOLFE. 

Thb  King  against  W.  H.  Colbridgb^  Clerk^  and 

OTHBRS. 


30th. 


Burial  in  the  d^HITTY  on  a  former  day  obtained  a  rule,  **  call- 
yiurdlBacom-  ^"6  upon  the  rector,   officiating  curate,   church- 

mon  law  right  wardens,    and  sexton  of  the  parish  of  St.  Andrew$y 

inherent  in  the  rr  ix  •       /•  j» 

perishionen,  Holoom,  to  shew  cause  why  a  writ  of  mandamus  should 

bnt  the  mcNle  of.i.<i«  i«i  i 

burial  is  of  ec-  not  issue  directed  to  them,  commanding  them  to  do 


^^^^t^'  every  act  necessary  to  be  done  in  order  to  the  burial  in 
therefore  this  the  Church-yard  or  other  usual  burial  ground  of  that 
vumdmmuto'm"  parish,  of  the  corpse  of  Mary  Gilbert  deceased,  the 
a^ariaMoE^^  late  wife  of  John  Gilbert,  a  parishioner  of  the  said  pa- 
^an  iron  oof.     nsh,"     It  appeared  from  the  affidavits  that  the  corpse 

had  been  refused  interment  on  account  of  its  being 

deposited  in  an  iron  coffin. 

Gumey  and  Campbdl  now  shewed  cause  against 
the  rule,  and  submitted,  first,  that  a  mandamus  would 
not  lie,  to  command  the  defendants  to  inter  the  body 
in  a  particular  manner ;  and  secondly,  that  supposing 
the  Court  to  have  cognizance  of  such  matters,  it  could 
not  enforce  the  right  of  interment  in  the  manner  pro- 
posed, inasmuch  as  that  right  was  incompatible  with 
the  common  rights  of  the  rest  of  the  parishioners. 
As  to  the  first  point,  they  submitted,  that  supposing 
the  conunon  law  gave  the  parishioners  of  a  parish  a 
right  of  burial  in  the  parish  church-yard,  still  the  man- 
ner of  interment  was  exclusivelv  a  matter  of  ecclesi- 
astical  cognizance,  and  over  which  this  Court  had  no 
controul.  As  to  the  second  point,  this  application 
was  made  upon  the  foundation  of  a  supposed  common 
law  right  of  intarment,  in  any  manner  that  the  friends 
of  a  deceased  parishioner  might  demise.     Admitting 
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that  the  parishioners  had  a  common  law  right  of  inter-        18 19. 
ment  in  the  parish  church-yard,  it  must  he  conceded      Thk  Kiko 
that  that  right  ought  to  be  exercised  according  to  the     coler^oe 
prescribed  mode  which  usage  and  custom  had  sane-*    ^^  others. 
tioned.    A  right  of  this  kind  could  not  be  exercised  if 
it  interfered  with  the  rights  of  the  parishioners  at  large. 
The  right  here  claimed  was  of  that  description,  be- 
cause it  would  exclude  the  rest  of  the  parishioners 
from  the  enjoyment  of  it«     It  appeared  from  the  affi" 
davits,  that  the  present  applicant  was  desirous  of  hav- 
ing the  remains  of  his  wife  interred  in  the  church-yard 
in  a  manner  contrary  to  the  usage  of  the  parish,  which 
usage  had  obtained  for  a  great  number  of  years.  It  was 
sworn,   that   the   inhabitants   of  St.  Andrews  parish 
amounted  to  30,000,  and  that  the  deaths  and  burials  were 
700  annually.     Upon  such  a  statement  of  facts  it  was 
obvious,  that  if  the  practice  became  general  of  inter- 
ring the  deceased  in  iron   coffins,    the  church-yard 
would  in  a  very  short  time  be  completely  filled,  so  as 
to  render  it  impossible  to  inter  the  bodies  of  the  inha^ 
bitants  dying  in  the  parish.     It  was  obvious  then,  that 
this  mode  of  interment  could  not  be  claimed  as  a  com- 
mon law  right,  because  in  the  enjoyment  of  it,  it  would 
be  injurious  to  the  rights  of  the  rest  of  the  parishion- 
ers.    The  short  answer  thel^fore  to  this  application 
was,  that  no  man  could  exercise  a  right  which  must 
invade  the  rights  of  others.     If  the  principle  of  the 
right  now  claimed  were  sanctioned  by"  the  Court,  it 
might  be  carried  to  an  inordinate  extent,  utterly  incon- 
sistent with  the  interests  of  the  community  at  large, 
because  the  party  might  insist  upon  having  the  body 
interred  in  an  iron  coffin  30  feet  by  20.    There  was  no 
limit  to  the  right,  if  it  existed  at  all,  and  it  might  be 
carried  to  any  extent  that  the  whimsical  imagination 
of  any  person  might  suggest.    The  Court  would  recol- 
lect, that  the  contest  here  was  not  as  to  the  common 
law  right  of  interment  simply  in  the  church-yard,  but 
whether  the  party  had  the  right  of  interment  in  a  new, 

2  R 
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1819. 

Thb  Kxvo 

agamtt 
COLERIDOX 
AND  OTtt£R8« 


extraordinary,  and  inconvenient  manner^  pregnant  with 
injury  to  the  rights  of  others,  and  eren  dangerous  to 
public  health,  it  being  sworn  that  the  patent  coffins 
were  so  constructed  as  not  to  confine  the  unhealthy 
effluvia  emitted  from  decaying  animal  matter.    As  a 
question  of  health,  independently  of  other  coosiderar 
tions  equally  important  to  the  public,  the  Court  would 
not  be  disposed  to  give  effect  to  this  application.  It 
was  to  be  observed,  that  this  motion  was  not  made  on 
behalf  of  a  person  anxious  to  pay  due  respect  to  the 
remains  of  one  dear  to  him  while  alive,  with  those  ob- 
sequies that  'were  suitable  to  the  solemnity  of  the 
occasion ;  but  it  was  made  by  a  trading  speculator  de- 
sirous of  bringing  into  general  use,  for  his  own  piivate 
advantage,  an  invention  of  which  he  claimed  to  be  the 
author.    The  affidavits  disclosed  facts  demonstrating 
that  this  was  the  object,  and  therefore  whatever  coloor 
of  right  there  might  be  to  bury  the  deceased  in  this 
manner,  the  Court  would  not  be  much  disposed  to 
sanction  a  proceeding  influenced  by  sach  motives, 
more  especially,  as  the  defendants  had  expressed  their 
willingness   to  bury  the  body  in  the  usual  and  a^ 
customed  manner,  if  brought  to  them  for  that  purpose. 
In  all  events  this  was  a  question  solely  of  ecclesiastical 
cognizance,  and  was  analogous  to  the  cases  of  the 
King  V.  the  BUhop  of  London,  (a)  the  K^g  v.  the 
Churchwardens  of  St.  Peters,  Thetford,  (b)  and  the  At^ 
V.  the  Archbishop  of  Canterbwy.  (c) 


Scarlett  and  Chitty  in  support  of  the  rule,  ft  must 
be  admitted  as  a  clear  principle  of  common  laWi 
founded  upon  ancient  usage,  and  recognized  by  vanoos 
acts  of  parliament,  that  the  inhabitants  of  a  parish 
have  a  right  to  be  buried  in  the  church-yard)  and  the 
question  in  this  case  is,  whether  the  parishioner  is  to 
be  limited  as  to  the  particular  mode  and  manner  of 


i*  »^i 


(a)  1  WUt.  11. 


(i)  5  T.  R.  364. 
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exercising  this  right.  If  it  be  admitted  that  the  pa-  1819. 
rishioners  have  a  common  law  right  of  burial,  it  is  im-  xhe  Kino 
possible  to  distinguish  the  manner  of  burial  from  the  ^  v««' 
nght^  The  right  being  conceded,  the  manner  must  and  othsrs. 
follow  of  course,  because  so  far  as  concerns  this  ques*- 
tion  it  signifies  nothing  whether  the  party  chooses  to 
have  the  body  buried  naked,  or  in  an  iron  coffin.  The 
claim  made  in  this  case  seems  to  be  resisted  on  the 
ground  of  the  established  usage  in  the  parish  of  bury- 
ing in  a  particular  manner.  No  usage  of  this  kind 
could  controul  the  common  law  right  of  the  subject, 
to  be  buried  in  whatever  manner  he  pleases,  whether 
in  a  leaden,  iron,  or  stone  coffin.  The  question  must 
be  brought  to  this— whether  the  party  having  a  com- 
mon law  right  of  burial,  has  a  right  to  be  buried  in  a 
specific  manner,  for  the  purpose  of  avoiding  those 
consequences  which  but  too  frequently  attend  the  in- 
terment of  a  body  in  the  ordinary  manner.  It  is  well 
known  that  a  practice  has  prevailed,  of  weeding  the 
church-yards  of  the  metropolis,  through  the  instrumen- 
tality of  persons  called  resurrection  men,  of  subjects 
for  the  skill  of  the  anatomist.  The  question  therefore 
is,  whether  the  subjects  of  this  country  have  a  right  to 
protect  the  remains  of  their  friends  and  relations  from 
the  unhallowed  hands  of  such  persons,  by  such  means 
as  it  may  seem  fit  to  them  to  devise.  The  question 
here  is,  not  whether  a  particular  persdn  shall  succeed 

« 

iit  his  patent,  but  whether  a  husband  has  the  right  to 
insist  upon  his  wife  being  buried  in  an  iron  coffin,  for 
the  purpose  of  protecting  her  remains  from  the  dis- 
secting knife  of  the  anatomist.  If  it  be  admitted  that 
this  is  a  legitimate  object,  there  is  no  other  mode  of 
accomplishing  it,  than  by  applying  to  this  Court  for  a 
mandamus.  This  is  the  only  specific  remedy.;  and 
there  are  a  variety  of  authorities  to  shew  that  this 
Court  will  interpose  to  enforce  a  right,  not  otherwise 
prptected  or  enforced  specifically  by  the  law  of  the 

dR2 


^9^  CASES  IN  TRINITY  TERM 

1 8 19.        land.    The  general  principles  and  grounds  upon  which 
TbeKiko      a  writ  of  mandamus  is  to  be  issued,  were  fully  estab- 

AJTD  OTHEM.    in  wluch  a  mandamus  to  trustees  of  a  meeting-house,  to 
admit  a  dissenting  teacher,  was  granted.    Lord  Mans- 

jield  there  expressed  himself  in  these  words.  "  A  man- 
damus is  a  prerogative  writ,  to  the  aid  of  which  the 
subject  is  entitled.  The  original  nature  of  the  writ, 
and  the  end  for  which  it  was  framed,  direct  upon  what 
occasions  it  should  be  used.  It  was  introduced  to 
prevent  disorder  from  a  frdlure  of  justice  and  defect  of 
police.  Therefore  it  ought  to  be  used  on  all  occasions 
where  the  law  has  established  no  specific  remedy,  and 
where  in  justice  and  good  government  there  ought  to 
be  one.  And  within  the  last  century  it  has  been  libe- 
rally interposed  for  the  benefit  of  the  subject.  The 
value  of  the  matter,  or  the  degree  of  its  importance,  to 
the  public  police,  is  not  scrupulously  weighed.  If 
there  be  a  right,  and  no  other  specific  remedy,  this 
should  not  be  denied.  Writs  of  mandamus  have  been 
granted,  to  admit  lecturers,  clerks,  sextons,  and  sca- 
vengers. Sic. ;  to  restore  an  alderman  to  precedency,  an 
attorney  to  practice  in  an  inferior  Court."  Lord  Mans- 

Jidd  then  observes,  ''  The  question  is  of  a  nature  to 
inflame  men's  passions.  Should  the  Court  deny  this 
remedy,  the  congregation  may  be  tempted  to  acts  of 
violence,  in  breach  of  public  peace,  to  the  reproach  of 
government,  and  the  scandal  of  reUgion."  Lord  EUa§- 
boroughj  in  the  case  of  the  King  v.  the  Archbishcp  of 
Canterbury ylj})  says,  "  two  things  must  concur  to  autho- 
rise the  issuing  of  a  mandamusy^s,  legal  right,  and  the 
want  of  a  specific  remedy/*  Both  these  concitf  in  the 
present  case.  There  are  cases  resembling  the  present 
in  principle  ;  in  the  case  of  Amherst^  (f)  in  93  Car.  2, 
the  Court  said,  ''  This  Court  will  interpose  when  any 

officer  will  not  do  justice,  or  will  go  out  of  his  author- 

*- 1      ■■     I  ■■  ■■     ■  — - --      . 

la)  3  Burr,  1265.  (6)  8  Eatty  219.  (c)  1  ratri^,  188. 
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ity;  for  there  is  the  same  reason  to  command  to  do  1819* 
justice,  as  to  prohibit  injustice.  The  Bishop  of  Exeter,  the  king 
in  consequence  of  disputes  with  a  town  in  Cornwall,  ^  '^^^e 
denied  them  chrism,  {a)  and  a  mandamus  was  issued  avtd  others. 
from  this  Court  to  command  him  to  give  it  them. 
The  proceedings  on  the  mandamus  were  produced 
in  Court  by  Mr.  Nay,  and  Sir  William  Jones  said, 
^^  This  Court  commands  a  Bishop  to  grant  administra- 
tion, though  it  be  in  a  matter  this  Court  has  no  cogni- 
zance of,  as  was  done  in  Sir  G.  Sandi/s  case,  after  great 
debate.''  This  case  of  the  Bishop  of  Exeter  is  more 
fdlly  stated  in  the  case  of  the  parish  of  Kent,  (ft)  in 
which  it  appears  that  the  parish  was  within  the  dio- 
cese of  the  Bishop  of  Exeter,  claimed  of  the  founda- 
tion of  King  Arthur,  and  was  therefore  exempt  from 
the  visitation  of  the  Bishop ;  and  there  being  great 
contentions  between  the  Bishop  and  the  parson,  who 
would  not  permit  the  Bishop  to  visit  the  pariah,  the 
Bishop  refused  the  holy  oil  to  baptize  the  parishioners' 
children,  and  the  mandamus  was  issued,  although  the 
Archbishop  might  have  been  appealed  to.  So  in  the 
case  of  the  King  v.  the  Dean  and  Chapter  of  Trinity 
Chapel,  Dublin,  (c)  it  was  laid  down  that  a  mandamus 
may  be  dir(scted  to  a  Bishop  to  induct  a  man  into  his 
prebendary,  and  to  give  oil  to  a  priest  in  baptism  ;  and 
the  Court  there  said  that  the  right  of  any  person  was 
not  to  be  determined  upon  a  mandamus.  It  gives  a 
remedy  where  there  is  a  seeming  probability  for  it. 
So  in  a  case  in  2  SiderfinA\4e,  where  a  man  appointed 
his  executors  in  Virginia,  and  the  next  of  kin  were  re- 
fused a  probate,  a  mandamus  was  issued,  and  the  Court 
said,  that  this  Court  has  jurisdiction  over  all  other 
Courts,  as  well  in  cases  of  misfeasance  as  of  nonfeas- 


(a)  Ckriwm  is  a  confection  of  oil  and  balsam,  consecrated  by  the  bishop^ 
and  used  in  the  Popish. ceremonies  of  baptism,  coofinnation,  and  some- 
timM  ordination.    Jacobus  Diet.  Chrism. 

(6)  Pabner,  51.  (c)  8  MtuL  28. 
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1819-  ance.  The  right  to  burial,  as  has  been  already 
The  Kiiro  ^  &  common  law  right,  recognized  and  enforced  bj  acts 
CoLERmGE  of  parliament.  In  Degg^s  Parson's  Ijaw,  part  1,  c.  12, 
AJTD  OTHEM.  and  Burn^s  Ecclesiastical  Law,  title  Burial,  237.  it  is 
thus  laid  down.  "  By  the  custom  of  Englamd^  any 
person  may  be  buried  in  the  church-yard  of  the  parish 
where  he  dies,  without  paying  any  thing  for  breaking  the 
soil,  though  by  special  custom,  triable  only  in  the  Tem- 
poral Courts,  a  fee  may  be  due.  So  in  the  CcmpleieLiatm^ 
bent,  (a)  The  church-yard  is  the  common  burial  place 
of  allthe  parishipner8.(6)  So  in  Cbnt.  Dig.  Cemetery, 
B.  Burial  is  the  usual  character  of  a  parochial  churchy 
and  therefore  evary  parson  may  have  burial  in  the 
church-yard  where  he  dies,  by  the  general  custom  of 
England.  The  case  of  the  Dean  and  Chapter  of  Exeter{c) 
is  to  the  same  effect.  There  Hooper  Serjt.  shewed 
cause  against  a  rule  for  a  prohibition  to  the  Spiritual 
Courty  to  stay  a  suit  there,  for  a  customary  fee  due  to 
to  the  Dean  and  Chapter  of  Exeter^  for  burying  in  the 
cathedral  church ;  sed  non  allocatur ^  for  no  fee  is  doe 
for  burial  of  common  right.  If  there  be  any  particular 
custom  to  be  tried,  it  must  be  at  common  law.  Bu- 
rials, at  common  law,  ought  to  be  in  the  chnrch-yard, 
and  without  fee.  {d)  Several  acts  of  parliament  recog- 
nize this  right  and  obligation.  By  3  Joe,  1.  c.  5.  s.  5. 
a  penalty  of  20/.  is  given  if  a  Papist  be  buried  out  of 
his  proper  church-yard.  The  30  Car,  2.  c.  3.  as  to 
burying  in  woollen,  requires  the  executor  or  pen<m  in- 
terfering, to  make  affidavit  in  the  proper  parish,  as  to 
the  mode  of  interment  in  woollen.  The  7th  sect,  sub- 
jects the  parson  to  a  penalty  for  not  keeping  a  due 
register  of  the  burials.  In  this  respect  the  canon  and 
civil  law  correspond.  The  6Bth  canon  directs,  **  That 
no  minister  shall  refuse  or  delay  to  bury  any  corpse 
that  is  brought  to  the  church  or  church-yard  (conve- 

(a)  381.  Ed.  1795.  {b)  Bac,  Abr.  title  Cbnrchwarden,  B. 

(c)  1  Sath,  334.  \d)  Bowrtkaua  r.  Dr.  Lanatttr,  12  Mod.  171,  % 
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nient  warning  being  given  him  thereof  before)  in  such 
manner  and  form  as  is  prescribed  in  the  Book  of  Com* 
mon  Prayer ;  and  if  he  shall  refuse  so  to  do^  except 
the  party  deceased  were  denounced  excommunicated, 
he  shall  be  suspended  by  the  bishop  of  the  diocese 
from  his  ministry,  by  the  space  of  three  months."  But 
this,  it  will  be  observed,  affords  no  specific  remedy  to 
compel  the  burial  and  performance  of  the  funeral  ce- 
remony. Mandamwt  lies  to  compel  the  repair  of  a 
bridge,  though  the  common  law  may  give  a  remedy  by 
indictment  for  the  non-repair,  (a)  It  has  been  supposed 
that  a  dead  body  may  be  detained  for  debt,  and  burial 
prevented.  This  was  the  case  with  the  body  of  Dryden 
the  poet.  But  Lord  Ellenbaroughf  in  Jones  v.  Ashbum- 
kam,  (b)  refuted  that  idea,  on  the  ground  that  it  was 
revolting  to  humanity  to  deprive  a  body  of  funereal 
rites  and  Christian  burial.  In  25  Geo.  d.  Young  and 
others  were  indicted  for  detaining  a  body  from  burial. 
In  Hil.  7  Geo.  1 .  a  rule  was  obtained,  calling  on  Mr. 
Taylor,  rector  of  Daventry  in  Northanq^tonMre,  to  shew 
cause  why  an  information  should  not  be  filed  against 
him,  for  refusing  to  bury  the  body  of  a  parishioner,  (c) 
Burial' cannot  be  denied  on  account  of  the  fee  not 
having  been  paid.  In  the  King  v.  the  Lord  of  the 
Manor  of  Hendon,  (d)  an  application  was  made  for  a 
mandamus  to  the  lord  of  the  manor  to  admit  a  copy- 
holder, and  the  application  was  resisted  on  the  ground 
that  certain  fines  ought  to  be  paid  by  the  tenant,  be- 
fore admission,  and  that  otherwise  the  lord  would  be 
cheated  of  his  fines ;  but  the  Court  said,  that  the  reason 
assigned  was  not  sufficient  to  warrant  them  in  refusing 
the  application.  That  they  had  frequently  declared  they 
would  give  no  opinion  respecting  the  lord's  fine  on 
an  application  by  a  tenant  for  a  mandamus,  to  be  admit- 


1819. 

Thz  Kino 

against 
Coleridge 
and  others. 


(a)  The  King  y.  the  ComnUuimier*  of  Dean  IncUmare,  2M.&S,  83 
and  85. 

(b)  i  EMt,  465.  (0  WUkt.  538^  in  notes.  (</)  2  T.  R.  484. 
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1819-        ted,  because  the  lord  has  no  right  to  the  fine  at  sJi 

The  Kiko      till  admittance.     In  lAttUwood  v.  fVilkams,  (a)  Gibbs 

CoLEUDos      ^^'  J'  ^^^9  '*  At  the  trial  of  this  cause,  the  plaintiff'^ 

AND  OTHSB8.    claim  was  put  on  a  strict  right  in  the  churchwardens 

to  their  fees.  The  supposed  right  is  to  a  fee  on  burial. 
At  common  law  the  churchwardens  have  no  such  right 
whatsoever ;  it  may  exist  by  custom,  but  the  custom 
must  be  immemorial  and  invariable."  These  are  au- 
thorities to  shew  that  this  Court  will  interpose  by 
mandamus,  to  enforce  the  common  law  right  of  burial 
in  the  parish  church-yard ;  and  from  these  it  must  be 
infmred  that  the  Court  cannot  make  any  distinction  as 
to  the  manner  in  which  the  right  is  to  be  exercised. 
In  the  present  case,  it  is  obvious  from  the  affidavits^ 
that  the  parish  of  St.  Andrews  is  not  so  much  dis- 
posed to  resist  the  exercise  of  this  right,  as  a  matter 
of  mere  right,  as  to  make  it  the  means  of  exacting 
larger  burial  fees  than  have  been  usually  paid  ;  because 
it  is  sworn  that  the  defendants  offered  to  inter  the 
body,  upon  payment  of  the  sum  of  10/.  Under  such  cir* 
cumstances,  the  Court  would  not  be  disposed  to  further 
their  views  of  pecuniary  advantage,  but  would  rather 
give  effect  to  the  present  application,  which  is  founded 
upon  a  common  law  right,  and  which  is  conformable 
to  the  interests  of  humanity  and  public  decency. 

Abbott  Ch.  J.  It  is  very  much  to  be  regretted 
that  circumstances  should  require  the  public  discus- 
sion of  a  matter  of  this  nature ;  and  I  think  I  may 
say  that  it  would  be  to  be  regretted  that  any  other 
mode  of  burial  of  the  bodies  of  the  deceased  than  has 
been  usual  in  the  parishes  of  this  country,  diould  be- 
come general.  The  question  now  only  is,  whether 
this  Court  can  interpose  in  this  particular  case,  by 
granting  a  mandamus;  and  I  am  of  opinion  that  it 
cannot.     It  may  be  admitted,  for  the  purpose  of  the 

(a)  6  TamU.  281. 
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present  question,  that  sepulture  in  a  parish  church-  1819* 
yard  is  a  common  law  right;  but  I  think  that  the  the Ki *a 
mode  of  burial  is  a  subject  of  ecclesiastical  coeni-  ^  ogauS^ 
zance,  and  ecclesiastical  cognizance  only.  If  a  clergy-  akd  othskis. 
man  should  obstinately  refuse  to  bury  the  body  of  a 
parishioner  brought  to  him  for  interment,  I  am  by  no 
means  prepared  to  say  that  this  Court  would  not  grant 
a  mandamus,  commanding  him  to  perform  the  obse- 
quies of  the  dead.  But  in  the  cases  cited,  in  which 
this  Court  has  interfered  by  mandamus^  the  Court  was 
only  acting  in  furtherance  and  in  aid  of  the  ecclesi- 
astical jurisdiction.  In  some  of  the  cases  cited,  appli- 
cation was  made  to  this  Court  to  attain  the  objects  in 
view  with  more  celerity  than  they  could  be  obtained 
by  the  process  of  the  ecclesiastical  jurisdiction,  the 
proceedings  of  which  were  more  slow  in  their  nature 
than  the  proceedings  of  this  Court,  by  the  writ  of  man- 
damus, to  compel  the  performance  of  that  which  was 
required  to  be  done.  This  Court  would  interpose  to 
order  that  to  be  done  which  might  lawfully  be  done ; 
but  it  would  not  require  parties  to  do  that,  which 
would  be  indecorous  in  its  nature,  or  might  become 
the  subject  of  indictment  as  a  public  nuisance.  In 
the  case  before  the  Court,  the  object  is  not  to  inter  the 
body  of  the  deceased  in  the  usual  and  ordinary  mode 
of  burial,  but  the  contest  between  the  parties  is,  whe- 
ther the  officers  of  the  parish  shall  bury  the  body  in 
an  unusual  and  extraordinary  manner.  Without  pro- 
noimcing  what  the  Ecclesiastical  Court  may  do,  I  am 
of  opinion  that  that  \%  a  question  proper  for  the  deci- 
sion of  the  Ecclesiastical  Court,  and  not  of  this  Court. 
I  need  not  observe,  that  in  matters  purely  of  ecclesi- 
astical cognizance,  this  Court  does  not  interfere.  In 
the  common  and  familiar  instance  of  the  repairs  of  a 
parish,  it  is  well  known  that  this  Court  will  not  inter- 
pose by  mandamus  to  compel  the  repairs  of  a  parish 
church.    Considering  therefore  the  mode  and  manner 
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of  burial  as  a  matter  solely  of  ecclesiastical  cogni- 
zance, I  think  we  ought  not  to  sanction  this  applica- 
tion. 

Batlet  J.  I  agree  in  the  opinion  which  my 
Lord  has  expressed,  and  I  think  we  ought  not  to  inter- 
pose the  authority  of  this  Court  for  the  purpose  in 
riew^  inasmuch  as  the  object  of  the  application  is  to 
bury  in  a  specific  manner,  and  not  to  aoforce  the  com- 
mon law  right  of  interment.  It  is  not  for  this  Court 
to  say  there  shall  be  a  particular  mode  of  burial,  be- 
cause that  is  a  matter  purely  and  exclusively  for  the 
consideration  of  the  Ecclesiastical  Court. 


HoLBOYD  J.  I  am  of  the  same  opinion.  The 
matter  in  dispute  is  merely  as  to  the  mode  of  burial, 
and  that  I  think  is  purely  of  ecclesiastical  cognizance 
as  has  been  held  by  my  Lord  Coke  in  his  Third  Insti- 
tute, 203,  where  he  says,  **  It  is  to  be  observed,  that 
in  every  sepulcher  that  hath  a  monument,  two  things 
are  to  be  considered,  viz.  the  monument  and  the  sepul- 
ture or  burial  of  the  dead.  The  burial  of  the  cadaver 
(that  is,  caro  data  vermibus,)  is  nuilius  in  bonis,  and  be^ 
longs  to  ecclesiastical  cognizance ;  but  as  to  the  mo- 
nument, action  is  given  (as  hath  been  said)  at  the  com- 
mon law  for  defacing  thereof."  The  mode  of  burial  is 
matter  entirely  of  ecclesiastical  cognizance.  So  also 
as  to  what  prayers  shall  be  read  at  the  funeral,  or 
what  ceremonies  observed,  they  must  be  solely  of 
ecclesiastical  and  not  of  temporal  cognizance.  It  ap- 
pears to  me  therefore  that  we  cannot  grant  a  mandammt 
in  this  case. 


Best  J.  This  \s  a  question  proper  for  the  considera- 
tion of  the  Ecclesiastical  Court,  and  that  is  a  sufficient 
reason  why  this  mandamus  should  not  be  granted.  But 
putting  the  Ecclesiastical  Court  entirely  out  of  the  ques* 
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tion,  I  should  not  be  disposed  to  grant  a  mandamus  in        1819* 
such  a  case  as  this.    It  is  said  that  the  inhabitants  of  a     the  Kiko 
parish  have  a  common  law  right  to  be  buried  in  the  pa-     ^  agairut 
rish  church-yard.  The  Court  undoubtedly  has  a  right  to    axd  othees. 
exercise  a  discretion  as  to  the  propriety  of  granting  or 
refusing  a  mandamus  to  enforce  that  common  law  right; 
but  it  appears  to  me,  that  if  we  were  to  grant  a  manda^ 
mus  in  the  present  case,  we  should  be  defeating  that 
common  law  right :  for  if  what  is  said  here  be  law, 
that  a  man  has  a  right  to  bury  his  relative  in  an  iron 
or  a  stone  coffin,  the  church^yard  would  soon  be  filled, 
and  the  Court  would  have  no  means  of  enforcing  the 
right  on  behalf  of  the  rest  of  the  parishioners.    The 
Court  must  be  lefl  to  a  certain  degree  to  exercise  a 
sound  discretion  in  cases  of  this  nature ;   and  one  can- 
not but  see  from  these  affidavits^  that  this  is  not  a  soli- 
tary case  in  which  a  man  is  extremely  anxious  to  have 
a  coffin  made  of  that  sort  of  material  which  may  pre- 
serve the  remains  of  a  dear  connection  from  any  im- 
proper intrusion  or  disturbance;  but  it  is  anjapplica- 
tion  made  in  the  name  of  this  person  in  order  to  carry 
Into  effect  and  bring  into  general  use  a  species  of  ma- 
nufacture, for  which   another  person  has  obtained  a 
patent.     I  think  that  is  not  such  a  case  in  which  this 
Court  would  be  disposed  to  exercise  its  authority  by 
granting  a  mandamus,  merely  to  forward  the  interests  of 
a  patentee.     It  appears  to  me,  that  if  we  were  thus  to 
interpose  we  should  improperly  deprive  the  vestry  of 
the  parish  of  that  discretion  which  they  have  a  right 
to  exercise  in  matters  of  this  nature ;  and  I  think  that 
instead  of  doing  any  good  by  issuing  this  process,  we 
should  not  only  be  doing  an  injury  to  this  parish,  but  * 
to  the  public  at  large.     It  has  been  decided  by  this 
Court,  that  they  will  enforce  the  burial  of  a  parish- 
ioner ;  but  as  to  the  manner  of  the  burial,  they  have 
no  right  to  interfere. 
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18 19.  Gumey  then  prayed  that  the  rule  might  be  di»>- 

charged  with  costs. 


Thx  KiKa 

tUFwinit 

COLSRIBOK 

AVD  OTHSmS 


Abbott  Ch.  J.  I  intimated  my  opinion  upon  this 
question  pretty  ckarly  when  the  motion  was  first  made. 
It  appealed  to  me  then,  that  it  would  be  found  to  be 
purely  matter  of  ecclesiastical  cognizance.  The  par- 
ties were  very  anxious  to  have  the  point  further  dis* 
cussedy  and  I  think  they  must  be  at  the  expence  of 
the  discussion. 

Rule  discharged,  with  costs. 


END    OP  TRINITY   TEBM. 
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CASES 


PRINCIPALLY  ,  • 


on 


I 


PRACTICE  AND  PLEADING, 

AND  RELATING  TO  THE 

OFFICE  OF  MAGISTRATES, 

■  • 

DETERMINED 

Ci)e  Cotttt  of  JEUttji'fii  3Senc|); 


IN 


Michaelmas  Term, 

In  the  Sixtieth  year  of  the  Reign  of  Geobgb  IIL 


1819. 

Jbll  og^azn^r  Douglass.  jrorowfifr 

NOTICE  was  given  of  the  justification  of  three  NoticeofjiuU- 
persons  as  bail  for  the  defendant  in  this  i^ctiop^  peTsons  as  baai, 
who  was  held  to  bail  for  the  sum  of  1536/-,  and  the  %,r«??f' 

'   ^r  and  the  bail 

bail  now  appearing  to  justify,  Justified.  («) 

,  -     -  -  _     .^ ,- 

(a)  Ace.  in  Ezcheq.  De  Taitei  v.  Kroyer,  fTightwid^t  Rep.  IIO^  in 
which  BPDomaU  Ch.  B.  said,  I  do  not  know  that  there  is  any  line  drawn 
with  respect  to  tiie  number  of  bail ;  it  most  depend  apon  the  particular 
ebcumstanoes  of  each  case ;  and  see  Z^,  26  and  252.  But  in  C.  P.  in  the 
case  otAtkn  v.  Keyty  2  Bla.  Rep.  1122,  it  is  said,  that  a  notice  £^Ten  to 
justify  three  bafl,  was  held  irregular.  The  defendant,  it  was  said,  might 
nm  well  giye  notice  of  three  score,  and  the  plaintiff  to  inquire  after  them  all 

VOL.  II.  S  S 
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1 819*  Chitty  opposed  the  justification  on  the  ground,  that 

jj][^  threi  bail,  if  objected  to,  could  not  justify,  as  it  in-' 
j^^'  cuired  the  trouble  of  inquiring,  after  their  sufficiency, 
and  multiplied  the  number  of  actions  in  case  it  should 
become  necessary  to  proceed  against  the  bail ;  and  he 
referred  to  the  case  in  C.  P*  of  Allen  v.  Kejft^  2  Bla. 
Rep.  1122,  and  in  K.  B.  LqffVt  Rep.  26;  but 

The  Court  held,  that  the  three  bail  might  justify ; 
the  first  in  3000/.,  the  second  in  \O0til^  and  the  other 
in  1500/.,  and  that  convenience  required  that  this  prac- 
tice should  prevail.  For  it  might  be  difficult  for  the 
f^  fendant,  who  was  arrested  for  a  large  sum,  to  find 
two  persons  who  were  willing  to  become  responsible 
to  the  required  amount,  and  it  appearing  that  the  bail 
who  proposed  td  justify  were  qualified  Ol  tespect  of 
their  prc^erty, 

Ptr  Curiam,  Bail  allowed^ 

over  LoDdoii.  AadinX^^lUp.  3ft2»  7W«  iVaelto^  2dA#it  is  said,  tfatf 
nodoe  that  ^,  B,  sud  C,  or  two  of  Cbem,  will  justify,  is  irregular  in  K.  B. 
but  that  it  is  otherwise  in  C.  P.;  but  the  case  there  referred  to  does  noc 
seem  to  gnpport  that  distinctioo.  Oneperson  alone  cannot  become  bail  far 
thsdetedMi.    5«NCPartfT.AWkp,BsnM9,  60r 


The  King,  an  the  prosecution  of  Hunt,  against 
j^afSSi  ^^^ Justices  of  Lancashire. 

The  modem  far  HpHIS  application  was  made  by  the  prosecutor  in 
fe^taati^  TOst  person,  for  a  rule  to  shew  cause  why  a  criminal  in- 

be  made  by  the  formation  should  not  be  filed  against  certain  magis* 

uw  officers  or 

the  Crown,  or  strates,  acting  for  the  division  of  Manchester  in  the 
not'by aprivS»  County  of  Lancaster,  for  alleged  misconduct  in  dispers- 
in^vitoL  (a)     i^g  ^  pubUo  meeting  held  within  their  jurisdtction,  on 

the  l6th  of  August  last. 


(a)  See  the  case  of  the  King  on  the  prosecutioa  of  MMi  r.  Bn*p  wU,  3^8; 
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The  CouBT^  upon  understanding  the  nature  of  the  16 19- 

motion,  immediately  interposed,  and  said  that  it  was  xhxRixo 

not  competent  for  a  private  individual  to  apply  for  a  coltajx 

criminal  information.     Such  motion  could  only  be  Maoistratm 

OF  THE 

made  by  the  law  officers  of  the  crown,  or  by  a  barrister,     couittt  or 
who  was  in  the  nature  of  a  public  officer.    They  laid  it    i*^^^""** 
down  as  ageneral  rule,  applicable  to  all  proceedings  in  the 
name  of  the  King,  that  no  private  individual  could  be 
heard  as  an  advocate  in  a  court  of  justice.  Withrespect 
to  a  case  which  had  been  cited,  of  the  King  on  the  prose- 
cution of  Charles  Pitt  against  Huskison  and  others, 
in  which  the  late  Lord  EUenborough  Ch.  J.  had  allowed 
the  prosecutor  to  address  the  jury  in  stating  the  case  for 
the  prosecution,  they  stated  that  that  decision  was  not 
sufficient  to  sustain  the  present  application ;  because  that 
noble  and  learned  judge  by  whom  it  was  decided  after- 
wards expressed  himself  to  be  in  error  in  having  per- 
mitted Charles  Pitt  to  address  the  jury,  thereby  sanc- 
tioning the  principle  upon  which  the  present  applicant 
could  not  be  heard. 

« 

The  Rule  was  accordingly  refused. 


Tbesdalb  against  CiiEment.  a^!!^'. 

nnHIS  was  an  action  against  the  proprietor  of  a  news-  Deckntion  fi>r 

paper  called  the  Observer,  for  a  libel,  imputing  to  thatpl^^,a 

the  plaintiff,  a  constable  of  the  parish  of  St.  Paneras  ^"^'^^ 

*               '                                  ^         *  apprehended 

in  the  county  of  Middlesex^  improper  conduct  respect-  persons  steal- 
ing the  disposal  of  a  dead  body  which  had  been  taken  body,  and  had 
from  the  possession  of  certain  persons  apprehended  by  j^^  §„. 
the  plaintiff,  and  brought  before  a  magistrate  on  a  ^?*'f  ^^^* 
charge  of  unlawfully  stealing  the  same,  for  the  pur-  fendant  pnb- 
pose  of  selling  it  for  surgical  dissection.  At  the  trial  of  and  concern- 
before  Abbott  Ch.  J.  at  the  Middlesex  Sittings  after  last  i°p  piaintiflr s 

°  said  conduct ; 

Term,  the  Plaintiff  was  nonsuited  on  the  ground  that  second  count, 

.                        ^       ^  that  defendant 
2  8  2 
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1819.        the  introductory  matter  set  forth  in  the  first  cotmt  of 
""■^         the  declaration,  was  not  supported  by  the  evidence. 

ageanst 

Cleicekt.  ^^  g^^  ^^^^  ^^  ^^  declaration,  after  the  usual 

publisliedaccr.  inducement  of  the  plaintiffs  good  character,  pioceed- 
trin  other  Ubei,  ^  ^    ^^^    ^^l^^  ^^  plaintiflF  being  one  of  the  consta- 

of  and  concern-    *  '  f      ^  ,      ,  .      i  *;«« 

ing  the  conduct  bles  of  the  parish  of  St.  Pancras^  had  m  the  execuUon 

IlLS^Sf/^'  of  his  office,  with  the  assistance  of  one  J.  S.  taken  into 

^a^t^^^^Jy  <^^stody  certain  persons  (named)  who  had  unlawfiiUy 

in  support  of  in   their  possession  a  dead  human  body ;  and  had 

both  counts  to  •  vr         1i/>P 

prove,  that  the  brought  the  same  persons  to  a  certam  public  pouce 
SS^th^  office,  for  the  purpose  of  being  examined  before  a  jus- 
toSurgeon's       ^j^^  ^f  ^]^q  ^ence ;  and  that  the  same  persons  having 

been  examined  before  T,  L.  Esq.  a  justice  of  the  peace, 
the  said  T.  L.  ordered  and  directed  the  said  plaintiff, 
so  being  such  constable,  to  take  and  carry  the  said 
dead  human  body  to  a  certain  public  building  called 
or  known  by  the  name  of  Surgeon's  Hall,  and  there  to 
deliver  and  leave  the  same  ;  and  the  said  plaintiff,  &c. 
had  in  pursuance  of,  and  obedience  to  such  order  and 
direction  as  aforesaid,  accordingly  taken  and  conveyed 
the  said  dead  body  to,  and  left  and  delivered  the  same 
at  Surgeon's  Hall  aforesaid.      The  declaration  then 
went  on  to  allege,  that  the  defendant,  contriving,  ^' 
falsely,  wickedly,  and  maliciously,  did  publish,  and 
cause  and  procure  to  be  published  in  a  certain  pubhc 
newspaper,  called  or  known  by  the  name  of  the  Obiff' 
rcr,  of  and  concerning  the  said  plaintiff,  and  of  and 
concerning  his  conduct  as  such  constable  aforesaid, 
»  in  the  matter  aforesaid,  a  certain  false,  &c.  libel,  con- 

taining therein  the  false,  &c.  matter  following  of  and 
concerning  the  said  plaintiff  and  his  conduct  as  aeon- 
stable  aforesaid,  (then  stating  the  libel).  Second  count 
for  publishing  a  certain  other  libel,  of  and  concerning  the 
said  plaintiff,  "  and  of  and  concerning  his  conduct  resftci' 
ing  the  said  dead  body"  containing  therein  amongst 
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other  things,  the  false,  scandalous,  and  defamatory  1819. 
matter  following  "  of  and  concerning  the  said  plaintiff,  Teesdalk 
and  of  and  concerning  his  conduct  respecting  the  said  agmmt 
dead  body,''  that  is  to  say,  &c.  The  libellous  matter 
set  forth  in  the  declaration,  charged  the  plainti£f  with 
having  grossly  misconducted  himself  in  carrying  the 
body  about  to  different  places  for  the  purpose  of  beiolg 
paid  a  price  for  it ;  but  it  did  not  state  that  he  had 
taken  the  body  to  Sturgeon's  Hall,  and  on  examin- 
ing the  witnesses,  it  appeared  that  the  body  never  was 
in  fact  carried  to  that  place.  An  objection  was  there- 
fore taken  at  the  trial,  on  the  ground  that  the  plaintiff 
had  failed  in  proving  the  introductory  matter  of  the 
declaration,  because  in  the  first  count  it  was  averred, 
that  the  plaintiff  had  carried  the  dead  body  to  Sur^ 
geon's  Hall,  and  therefore  he  was  bound  to  prove  that 
fact ;  and  the  second  count  was  connected  with  the 
first,  the  libel  being  stated  to  have  been  published  of 
and  concerning  the  plaintiff's  conduct  respecting  "  the 
said  dead  body",  which  necessarily  meant  the  dead 
body  alluded  to  in  the  first  count,  and  included  all  the 
descriptive  matter  with  reference  to  the  carrying  of 
the  body  to  Surgeon* s  HalL  Abbott  Ch.  J.  was  of  opi- 
nion that  the  plaintiff  was  in  support  of  both  counts 
bound  to  prove  the  introductory  allegation  in  the  first 
count,  that  the  dead  body  was  carried  to-  Surgeons 
Hall;  and  having  failed  to  prove  that  fact,  he  mast  b« 
nonsuited. 

Gurney  (with  whom  wa&  Chitiy)  now  moved  for  a  * 

rule  to  shew  cause  why  the  nonsuit  should  not  be  set 
aside  and  a  new  trial  granted ;  contending  that  the  se- 
cond cpunt  was  sufficiently  unconnected  with  the  first 
to  entitle  the  plaintiff  to  recover  upon  the  evidence  ad- 
duced, because  that  count  did  not  necessarily  include 
the  whole  introductory  matter  in  the  first,  as  to  carry^- 
ing  the  body  to  Surgeon'l  Hall.    The  second  count 
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18 19.        merely  meant  to  allude  to  the  dead  body  before  spoken 

-^~'  ^      of,  without  comprehending  the  descriptive  matter  with 

agauui        respect  to  the  manner  of  disposing  of  the  'body,  and 

therefore  he  contended  that  the  nonsuit  ought  to  be 

set  aside. 

Sed  pkb  Curiam.  The  second  count  of  the  decls- 
ration  upon  which  this   objection   arises,  does  not 
speak  merely  of  the  dead  body,  but  the  plaintiflTs  conduct 
with  respect  to  the  dead  body ;  and  part  of  the  conduct 
stated  in  the  first  count  was  that  of  carrying  the  body  to 
Surgeon's  Hall.    It  may  be  true  that  the  second  count 
alludes  to  the  dead  body  before  spoken  of  in  the  first 
count,  but  the  gist  of  the  allegation  is,  that  the  libel 
was  published  of  and  concerning  the  plaintifi'^s  conAut 
with  respect  to  the  dead  body ;  that  conduct  being  such 
as  is  set  out  in  the  introductory  part  of  the  first  count. 
The  dead  body  alluded  to  in  the  second  count,  mesns 
the  same  dead  body  in  the  first,  with  all  the  circumstances 
relating  thereto.     The  mere  identity  of  the  body,  with- 
out taking  in  all  the  facts,  is  not  sufficient ;  because  if 
one  fact  may  be  taken  away,  sereral  may,  and  the  conse- 
quence would  be,  to  do  away  the  necessity  of  proving 
any  part  of  the  introductory  matter  alleged.     The  feet 
which  has  failed  in  proof,  is  yery  material  to  the  libel 
itself;  for  the  libel  is  with  respect  to  the  plaintiff's 
conduct  as  to  this  dead  body ;  and  if  the  constable  is 
charged  with  carrying  this  body  amongst  other  places 
to  Surgeon's  Hall,  it  certainly  is  most  important  to 
prove  that  part  of  the  conduct.    Therefore  when  the 
second  count  speaks  of"  the  said  dead  body,"  it  must 
mean  the  dead  body  before  spoken  of;  and  unless  it  in-' 
corporates  all  the  descriptive  circumstances  then  in- 
troduced, it  is  difficult  to  say  what  it  does  not  incor- 
porate, for  it  is  impossible  to  separate  the  one  from 
the  other,  and  that  was  the  opinion  expressed  at  the 
triah    In  framing  such  a  declaration  as  this,  a  much 
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greater  burthen  is  cast  upon  a  plaintiff  than  is  neces-  18 19. 

•ary.    This  difficulty  might  have  easily  been  aVoided,  tWxaDjIx 

but  as  it  was  not,  this  rule  must  be  refused.  Gtir*EKT 

Rule  refused. 


A 


HsBoiiW  agmnsi  Hsntbt.  no^.h. 

CTION  of  debt  on  statute  5  Ann,  c.  14.  against  lii^ccioofor 

an  unqualified  person,  to  recover  penalties  for  using  g^Tjnn. 

a  gun  to  kill  and  destroy  game.    At  the  trial  before  ^  ">  ^  kSf^ 

Holroffd  J.  at  the  last  Assizes  for  the  county  of  HunU  and  destroy 

ingdon,  it  appeared  in  evidence  that  the  defendant  was  sufficient  to 

the  game-keeper  of  a  manor,  adjoining  to  that  in  which  S^f^iSTwa/ 

the  offence  was  alleged  to  have  been  committed.    The  beating  about 

^  tot  game^  and 

defendant  had  gone  into  the  latter  manor,  with  a  gun  pointed  his  gun, 
and  dog,  and  appeared  to  be  beating  about  for  game,  not^ataay 
The  dog  had  snapped  at  a  hare,  and  there  was  a  count  «•»••  (*X 
in  the  declaration  for  destroying  that  hare,  the  de> 
fendant  being  charged  with  having  used  the  dog  for  that 
purpose.    A  covey  of  birds  was  put  up,  and  the  de- 

»■■!  ■.■.!■  I.I  ^u^m     mtym  >     m       i     p win ■■■     umiw        i      ■■  ■ 

(a)  See  Aery.  Damiy  6  7*.  it.  177.  Bat  some  eTidencemustbe  given  of 
the  defendant's  vsiag  the  gun  for  the  unlawfulpurpose.  The  King  r.  Oard' 
«er,  Andrewi,  5ft  ;  2Stra,  1098,  S.  C. ;  3  Sess.  Gas.  389,  S.'C.  The  decla- 
ration upon  this  statute  most  state,  that  the  defendant  was  nnquali- 
fled,  and  the  omission  to  make  that  aTerment  will  not  be  remedied  bf  the 
insextion  of  the  word  *  vzikwfiilfy.'  Htbdm  qui  tarn  v.  Bktfff  before 
Jkboit  J.  at  Her^ord. 

Mich,  Term,  1&16,  Nouk  6th.    Information   on  statute  5  Anne,  c.  14,    An  informatioa 
for  keeping  a  net,  and  a  Terdict  was  given  for  the  plaintiff  on  the    on  the  5  Anne, 
second  dnmt.    The  declai^tiondid  not  negative  the  defendant's  being    fli^'^l^^^ 
qualified  to  kill  .game,   but  the  word    '  unlawfiiUy '    was  introduced.    Q^tive  the 
Camphdl  moved  in  airest  of  judgment,  on  account  of  the  omission  to  ne-    Qualification,  or 
gative  the  qualification,  and  referred  to  the  statute  5  Afme,  c.  14.    Bmftey    it  will  be  insuf- 
J.  asked,  ifthe  defendant  was  not  qualified  whether  he  could  have  kept  the    ^^!/^ 
net  lawfiilly.    And  the  cases  of  Spien  v.  Porker y  1  r.iZ.  141  ;  Res  v.  SUme^    though  the 
1  Ecuty  639 ;  2  Bku  Com.  395 ;  1  Seatnd.  Rep.  228,  were  referred  to.  Lord    word  '  nnlaw- 
BUenbortmgh  Ch.  J.  asked  if  there  was  any  case  which  shewed  whether  the    fiiUy*  is  inserted 
general  averment, '  tmlawfuUy,'  was  suffident  to  negative  the  qualification.    "^  ^^  count. 
The  Court  granted  a  rule  sun,  and  cause  being  shown  at  Sergeanfs  Inn  on. 
22d  Januartf,  1817,  it  was  held,  that  the  insertion  of  the  word  '  unlawfully* 
ocdy  was  not  suffidenty  and  that  the  piaintilF  must  negativt  the  qualifica- 
tion.   Rule  absolute. 
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1819-        fendant  pointed  his  gun  at  them,  but  he  did  not  fire. 
^joBjy^^      Under  these  circumstances  the  jury    found  for  the 

Blosseit  Serjeant,  now  moved  for  a  rule  mit  to  set 
aside  the  verdict  and  enter  a  nonsuit ;  contending  that 
the  evidence  in  the  cause  did  not  satisfy  the  aTerment 
in  the  declaration,  that  the  defendant  ''had  used  a  gun 
to  kill  and  destroy  game,''  because  for  any  thitog  that 
appeared,  the  circumstance  of  the  defendant  haTing 
pointed  his  gun,  was  no  more  than  if  he  had  pointed 
a  stick  at  the  game. 

Abbott  Ch.  J.— As  this  question  was  left  to  the 
jury,  I  do  not  see  how  we  can  disturb  the  verdict;  and 
certainly  there  was  evidence  sufficient  to  go  to  them, 
upon  the  question  whether  the  defendant  had  used  the 
gun  to  kill  and  destroy  game.  The  generality  of  that 
allegation  must  be  coupled  with  the  circunislances 
proved,  and  no  doubt  the  learned  Judge  left  the  case 
entirely  for  the  consideration  of  the  jury  ;  and  as  I  think 
he  was  right  in  so  doing,  I  am  of  opinion  that  we 
ought  to  leave  the  verdict  where  it  is. 

Bayley  J. — I  am  of  the  same  opinion.  There  was 
evidence  sufficient  to  go  to  the  jury,  whether  in  fact 
the  defendant  was  not  beating  about  for  game  for  the 
purpose  of  driving  it  into  his  own  manor,  and  thereby 
having  it  within  his  reach*  There  are  cases  which  have 
decided,  that  it  is  not  necessary  to  prove  that  the  man 
actually  shot  the  game,  but  if  he  is  beating  about  for 
game,  so  as  to  shew  an  intention  on  his  part  to  shoot 
it  if  he  has  the  opportunity,  that  is  a  sufficient  using 
of  the  gun  to  support  an  action  upon  the  statute  of  ^* 
In  the  case  of  King  Y.King,  (a)  Pabker  Ch.  J.  held, 

(a)  1  Sess.  Gas.  93;  and  see  the  Jjn^  t.  Gardiner,  Andravt,  255,$.C4 
2  Strm,  1098 ;  3  Seas.  Cm.  385. 
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that  walking  about  with  intent  to  kill  game,  is  evi-         1819* 

dence  of  using  the  instrument  for  that  purpose.    In       ^^^ 

this  case  there  was  eyidence  sufficient  to  shew  that  the        agmmt 

Hentet. 

defendant  was  beating  about  in  the  field  where  he  was 
seen,  and  using  his  gun  for  that  purpose. 

A 

HoLBOTO  J.  and  Bbst  J.  were  of  the  same  opinion. 

Rule  refused. 


Campbell  against  Sewbll.  ^itS! 

/t  SSUMPSIT  for  goods  sold  and  delivered.  After  defend- 
Pleas  : — First,  non-assumpsit ;  second,  the  statute  JSijl^d^. 
of  limitations ;  and  third,  discharge  under  an  Insol-  der  •»  ip«ol- 

^  Tent  Debtoiv 

Act,  he  agreed  to  pay  a  preexisting  debt  for  goods  Bold,  part  in  cash  and  part  by  biUs  of 
exchange.  This  agreement  not  having  been  peribrmed.  luld,  that  plaintiff  could  not  de- 
clare in  imdeb-ataumpui  for  goods  sold,  at  least  before  the  ezi^ration  of  the  time  at  which 
the  bills  would  have  become  due,  but  should  have  dedared  specially,  (a)  Sembk,  after  a 
debtor  has  been  discharged  by  the  Insolvent  Debtors'  Court,  the  plaintiff  cannot  declare 
upon  fresh  promises  for  the  same  debt,  without  the  leave  of  that  Court. 

(a)  Thepromise,  in  order  tobe  binding,  must  be  express.    MwMmy* 
8L  George^  4  Ttamt,  613 ;  Fleming  v.  fftyne,  1  Stark,  370  ;  5  Esp,  Rep. 
198,  and  if  the  promise  be  conditional,  as  to  pay  when  ihe  debtor  is  able, 
&c.  the  happening  of  the  contingency,  on  whidi  the  performance  of  the 
promise  depends,  must  be  stated,  Pam  v.  Bennett,  4  Campb,  205 1  Beeford 
V.  Saundersy  2  Hen,  Bla.  116;  Thompton  v.  Otborne,  2  Stark,  98 ;  otherwise 
ihe  pluntiff  may  declare  for  the  original  debt,  WiUiame  v.  Dyde,  Peak^e 
Rep.  68 ;  Buttell  ?.  Hardman,  id,  69 ;  but  independentiy  of  the  peculiar  si- 
tuation of  an  insolvent  debtor,  It  seems,  that  In  the  form  in  which  the  new 
promise  was  made  in  the  present  case,  the  creditor  could  not  declare  ge- 
nerally for  goods  sold  before  the  time  for  which  the  bills  were  to  run  was 
exited.    In  the  case  of  Mnmen  v.  Price,  4  Eatt^s  Rep.  147,  where 
goods  were  sold  upon  a  contract,  that  the  vendor  should  pay  for  them  in 
tliree  months  by  a  biU  at  two  months,  it  was  held,  that  the  contract  was 
for  a  credit  at  five  months,  and  therefore  that  an  action  for  goods  sold  and 
delivered  was  not  maintainable  aC  the  end  of  the  three  months ;  but  that 
the  remedy  was  by  a  special  action  on  the  case  for  the  breach  of  contract 
in  not  giving  the  biU ;  and  see  ffoekyns  v.  Dt^teroy,  9  East,  498,  601.  But 
in  Nickton  v.  Jeaeem,  2  Stark,  227,  where  a  person  sold  goods  at  three 
months'  credit,  and  agreed  to  take  the  vendee's  bill  of  exchange  at  three 
month'sdate  at  the  end  of  the  first  three  months  if  he  wished  for  fiirther 
time,  it  was  held,  that  as  the  vendee  had  neglected  to  give  the  InU  at  the 
end  of  the  first  three  months,  the  vendor  might  bring  Ids  action  immediately 
for  goods  sold.    If  it  be  a  condition  of  pving  further  time  that  a  biU  of  ex- 
change should  be  given^  and  the  purchaser  neglect  to  ptrform  the  condition. 


610  CASES  IN  MICHAELMAS  TERM 

18 19.  vent  Debtor*  Act.  Issae  joined  on  all  the  pleas.  At 
CampbcIl      ^^  ^^  before  Abbott  Ch.  J.  at  the  London  Sittings, 

agm^  after  last  Term,  the  case  appeared  to  be  this :— The  de- 
fendasit  had  been  indebted  to  the  plaintiff  in  ti]e  sam 
of  60/.  for  goods  sold  and  deKrered,  and  having  tden 
the  benefit  of  an  Insolvtsnt  Debtors'  Act,  by  which  his 
personal  litibility  for  this  debt  was  discharged,  he  made 
a  subsequent  promise  to  pay  the  money  by  paying  20/. 
down  in  cash  and  the  remainder  by  two  bills  of  ez« 
change  at  different  dates  then  specified.  This  agiee- 
ment  not  having  been  performed,  the  present  action 
was  brought  before  the  expiration  of  the  time  at  which 
the  bills,  if  given,  would  have  become  due ;  and  the 
declaration  was  framed  in  the  common  form  of  vMr 
iatus  assumpsit,  for  goods  sold  and  delivered. 

AiTBOTT  Ch.  J.  ruled  under  these  circumstances,  that 
the  plaintiff  should  have  declared  specially,  and  there- 
fore directed  a  nonsuit,  with  liberty  to  move  to  eater  a 
verdict  for  the  plaintiff. 

Gurney  now  moved  accordingly  for  a  role  to  shew 
cause,  and  contended  that  the  declaration  in  the  present 
form  was  sufficient  to  maintain  the  action.    Sed, 

Pee  Curi  a  m.  This  appears  to  have  been  a  special 
promise  to  pay  in  a  particularmanner^  and  the  promise 
should  have  been  declared  upon  specially.  It  hasbeeo 


-r-sfc- 


he  may  be  sued  immediately.  4  East,  152.  And  in  the  ordinaiy  ct»  v  * 
saleofgoodstobe  paid  for  by  biU,  if  the  drawee  refuse  to  accept  the  UB, 
an  action  is  maintainable  for  the  price,  as  for  goods  sold  and  ddirefedi 
HichUng  ▼.  Hardeyy  1  Taunt.  312;  1  Bfoore,  61  ;  thonsh  the  pordtflff 
desire  that  the  bill  may  be  presented  again^and  the  vendor  is  not  booo^^ 
present  it  again,  nor  to  return  it  Id,  ibid.  So  when  a  Taloation  ba<l  1)^ 
made  of  certain  fixtures  at  the  sum  of  IJL,  and  after  payment  hsd  beo 
delayed,  it  was  agreed  that  the  vendee  should  accept  a  bill  at  three  monttf 
for  the  price  of  them,  but  afterwards  when  the  bill  was  presented,  ke  it- 
fused  to  accept  it ;  it  was  held,  that  he  might  be  sued  for  the  price  origi- 
nally payable.    Let  v.  Riadon,  6  Taunt,  188 ;  2  Manh.  Rep.  495,  S.  C. 


IN  TUB  Sixtieth  Yeah  of  GEORGE  III. 

held,  that  in  an  action  for  goods  sold  and  delivered, 
which  are  to  be  paid  for,  part  in  money  and  part  in 
other  goods,  the  plaintiff  must  declare  upon  the  special 
contract  {a) ;  because  he  cannot  separate  the  one  from 
the  other  and  go  for  the  value  of  the  goods  generally. 

Rule  refused. 
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1819. 

Gampbeli. 

against 

Sewell. 


The  Court,  in  the  course  of  the  argument  upon  this 
case,  seemed  to  doubt  whether  this  action  could  in  any 
point  of  view  be  sustained,  under  the  circumstances  stat- 
ed, without  the  leave  of  the  Insolvent  Debtors'  Court, 
inasmuch  as  a  discharge  from  that  Court  from  this  debt 
was  a  discharge  generally  as  to  the  defendant's  person. 
But  ibis  point  was  not  argued,  as  the  case  was  deter- 
mined upon  the  ground  already  mentioned. 

{a)  Harr%t\.  Ftwk,  Mich.  T.  1787,  before  BuUer  J.  dted  1  Hen.  Bio. 
2H7,  fte. ;  Jiandt  r,  BwrUm,  9  JBatf,  349 ;  Brwm  r.  Fry,  SOw.  N.  P.  630. 


WllXIAMS  AND  OTHERS   agoiflSt  LeWIS. 


FHdaVf 
Ntm,  12di. 


M^URWOOD  moved  for  a  rule  to  shew  cause  why  A  defendant » 

^^  not  enlitlod  to 

the  defendant  should  not  be  discharged  out  of  to  be  diMharg- 
custody  on  filing  common  bail,  upon  an  affidavit,  tody^on^thT" 
which  stated  that  on  the  12th  of  AugiMt  last  he  was  gnwadofhis 

bftTinff  been 

arrested  by  one  of  the  officers  of  the  Sheriff  of  Mid^  erreeted  upon 

dlesex,  upon  a  warrant  which  required  him  to  answer  wu!^^e  "^ 

William  Williams  and  two  others.    On  searching  the  "J^^^J^® 

office  no  writ  was  to  be  found  to  authorize  the  issuing  not  conform- 
able to  the  writ, 

if  the  defendant  be  not  ndsled  by  the  mistake ;  and  therefore  where  the  arrest  took  place 
on  a  warrant  which  reqniivd  defendant  to  answer  A,  B.  and  two  others.  Held,  that  he  was 
not  entitled  to  be  discharged,  (a) 


•  m    t      Mi  i»i»i 


(a)  So  bj  the  itat.  12  Qeo,  2,  e.  13,  «.  4,  the  omission  to  indorse  the 
attorney's  name  on  the  warrant  to  arrest  does  not  vitiate  it,  provided  the 
proper  indorsement  be  made  on  the  writ ;  because  the  warrant  is  the  act 
of  the  sheriff,  Gine  v.'  AiUn,  Barnes,  414 ;  and  it  seems  that  in  a  case  of 
this  nature,  the  Court  will  allow  the  warrant  to  be  amended  if  necessary. 
Cant  V.  Shaw  and  others,  7  T,  R,  299 ;  Dmns  v.  Owen,  1  Bos,  &  Put, 
342,  id.  482 ;  2  Bos.  8l  Put,  109  ;  Baker  v.  Daniel,  6  Tauni.  193.  But  the 
warrant  cannot  be  filled  up  or  altered  after  it  has  been  signed  and  sealed. 
2  WiU.  Rep.  47,  6  T.  R.  236 ;  Tidd,  220. 


6ld  CASES  IN  EASTER  TERM 

1819*        of  such  a  warrant  as  that  upon  which  the  defendant 
Williams      was  arrested.    There  was  a  writ  sued  oat  in  the  name 
^^""    of  William  Williams,  Robert  Hughes  and  G.  B.  Brandm. 
Lewis.         The  warrant  upon  which  the  defendant  was  airested  did 
not  contain  the  names  of  the  last-mentioned  two  per- 
sons ;  and  he  submitted  that  the  defendant  was  entitled 
to  be  discharged  out  of  custody,  there  being  no  suffi- 
cient warrant  for  his  detention.    It  was  true  there  was 
a  writ  in  the  office  which  would  authorize  the  defend* 
ant's  person  to  be  taken,  but  the  Sheriff  had  granted 
a  warrant  to  answer  the  suit  of  other  and  different 
persons,  in  which  suit  there  was  no  authority  to  take 
him. 

Per  Curiam.  There  may  be  an  inaccuracy  in  the 
warrant,  but  if  the  right  person  is  taken,  does  it  follow 
that  he  is  to  be  discharged  i  If  the  defendant  looks  at 
the  writ  he  will  find  the  suit  in  which  he  had  been  ar- 
rested. We  cannot  look  to  the  warrant  for  the  purpose 
now  desired.  The  writ  is  directed  to  the  Sheriff  to 
arrest  a  certain  party  named ;  under  that  writ  he  has 
been  arrested,  and  there  is  a  mistake  in  the  name  of 
the  plaintiffs  in  the  Sheriff's  warrant.  If  the  defendant 
is  unlawfully  arrested  he  may  bring  an  action  against 
the  Sheriff,  but  that  is  a  very  different  consideration 
from  calling  upon  us  to  discharge  him.  It  is  not  sug- 
gested that  the  writ  in  the  Sheriff's  office  is  not  a  valid 
writ.  The  party  is  in  custody,  and  we  must  consider 
that  he  is  in  custody  under  a  valid  writ  of  this  Court, 
although  the  Sheriff's  officer  may  have  made  a  mistake 
in  the  execution  of  it.  The  defendant  does  not  state 
that  he  has  in  any  degree  been  misled  by  the  waffant. 

Rule  refused. 


^ 
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The  Kino  against  the  late  Sheriff  of  London^       

in  a  cause  of  Rustin  against  Hatfield.  nw.  rith. 

np  H I S  was  a  rale  calling  on  the  plain  tifF  to  shew  cause  The  Courtviii 
why  the  writ  of  di«/r»i?ga5  issued  against  the  late  irte^a«  issued 
Sheriff  of  London  in  this  case,  should  not  be  set  aside  ^^s;  where 

the  officer  has  giren  time  to  the  defendant,  and  the  phdntiff  has  aoqnieaoed  in  the  arrange- 
ment, and  recdved  part  of  the  money  withoat  the  privity  of  the  sheriff,  (a) 

(a)  In  Porter  r.  Vimert  Esq.  Sheriff.    Mick,  Term,  1815,  Nov,  9,  it  was    Appointing  a 
held,  that  appointing  a  special  bailiff,  or  giringspedal  directions  to  the  of-    "'^^l^^' 
ficer  with  regard  to  the  receiving  the  money  on  an  execution,  discharges    ^igfd^^tioM 
the  Sheriff,  and  that  if  the  Sheriff  afterwards  return  that  he  has  paid  over  the    to  a  particular 
money  to  the  plaintiff,  he  is  not  liable  to  an  action  for  a  false  return.  This    bailiff,  dis- 
was  an  action  against  the  Sheriff  for  falsely  returning  to  a  writ  of  cofioi    ^^f^  ^^ 
ad  taiUfationem  sued  out  by  the  plaintiff,  in  a  cause  of  Porter  T.  Abhott^ 
that  he  had  received  the  execution  money,  and  paid  it  over.  At  the  tri^ 
the  plaintiff  was  nonsuited,  and  Copleff  now  moved  to  set  aside  the  non- 
suit   He  observed  the  defendant  had  attempted  to  establish,  that  the  sum 
was  paid  over  to  the  plaintiff,  but  had  fidled  in  doing  so.    And  the  only 
ground  of  defence  was,  that  a  letter  had  been  written  by  the  plaintiff's 
agent  to  the  bailiff,  deriring  him  to  arrest  and  pay  the  sum  when  reoo- 
rered  to  him.    The  bailiff,  in  fact,  had  never  paid  over  tiie  money,  or  ac- 
counted for  i      It  was  contended  that  this  letter  m  ade  the  officer  agent  for 
theparty.    The  Sheriff  madearetum,  that  he  had  paid  over  the  money 
to  the  pluntiff 's  attorney ;  and  it  was  contended,  1st  that  this  letter  was 
n9  fischaige  of  the  officer.    2nd.  That  it  was  not  evidence  at  aU  on  this 
issue ;  for  the  return  admitted  that  the  money  was  paid  over  to  the  She- 
riff, and  stated  that  the  Sheriff  had  actnaDy  paid  it  to  the  plaintiff 's  attor- 
ney.   The  instructions  to  the  bailiff  were  instructions  to  him  to  use  his 
discretion.    Sedper  Lord  EOenbonrngk  Ch.  J.  This  point  has  been  repeat- 
edly discussed  on  questions  from  one  of  the  northern  counties,  where  it 
had  been  usual  to  appcnnt  spedal  bailifb,  and  it  was  held,  that  by  such  an 
act  the  Sheriff  was  discharged.  Dampier  J.  The  bailiff  received  the  money 
as  agent  to  the  party.    Ccpiey  then  further  insisted  onthe  second  point, 
that  the  return  was  a  record,  and  estopped  the  officer  fh>m  setting  up  a 
defence  contradictory  to  it    Sedper  Cwriam,     Tbh  is  an  interference  of 
an  attorney  with  the  execution  of  the  process  which  ^Bschaiges  the  Sheriff. 
And  per  Le  Btanc  J.  and  that  takes  away  the  ground  you  would  otherwise 
have  as  to  the  return.    Coplejf  then  further  submittedy  that  the  Sheriff 
had  returned  that  he  had  received  the  money,  and  if  the  bailiff  was  a  spe- 
cial bailiff,  theSheriff  was  not  called  upon  to  return  the  writ;  orif  he 
was  he  should  have  returned,  that  he  was  discharged  by  the  consent  of 
the  plaintiff.    lord  BOeHbcrougk  C.  J.  Hemigfat  have  so  returned.    But 
the  question  is,  whetiier  on  this  return  Im  is  borne  out  by  the  fiMls.    ^<y- 
ilciy  J.  The  letter  mentioned  that  he  had  sent  the  writ  to  the  Unde    Sheriff, 
aad  then  difvcts  wliat  the  bailiff  slionld  do.  In  consequence  of  those  direc- 
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18ig.        with  costs.    It  appeared  upon  the  affidayiU^  that  be- 

tween  the  time  for  rettumiiig  the  writ  in  this  cause,  and 

agnhiH        the  issuing  of  the  distringas  against  the  Sheriff,  there 

Shxeift  or    had  been  some  collusion  between  the  officer  and  the 

l^^Aure*  or    d«fei»dattt,  to  whom  time  was  given  by  the  former  to 

RusTTK  V.     pay  the  debt ;  and  it  was  also  sworn  that  the  plamtiff*» 

attorney  had  received  352.  being  part  of  the  debt,  before 

pioceedmgs  were  taken  against  the  Sheriff ;  and  the  sin^ 


tions  the  money  remained  in  the  handsoC  tiie  bail^    Now  if  tht  ptaior 
tiff's  attorney  choaes  to  corre^ond  with  the  baiUff  In  the  way,  be  iiit» 
cepts  the  respoDubiHty  of  the  Sheriff^  tad  oonetittttes the  bailiff  InsagCBt 
RoleRefiised. 
The  sheriff  is  So  in  PaUitter  v.  PaBitter^    HiL  T.  1816,  F<A.  Id,  where  tiie  phintf 

discharged  appointed  a  special  bailiff  and  agent  to  manage  the  sale  of  goods  mder 

by  the  plain-  tiJSeri  facias,  it  was  held  that  the  aheriff  was  diachafged,  ahfaoogh  Qaboog 
^Yspcl  ruled  to  return  the  writ,  he  returned  that  he  hadaoId,andtfaatheW 

cial  bailiff  and  n^de  deductions  which  it  is  dear  a  sheriff  has  no  light  to  make  in  point  of 
agent  to  ma-  Uw.  Merewetker  shewed  cause  against  amis  obtabed  by  TWi^  ^^ 
"k^  ^V"^^'  constable  of  2>0Mr  CasUe  to  go  before  the  master,  to  aceoaBtfinrtbesaM 
s^riff  retarned  be  had lened  upon  a/cH  /ncutf.  The  ^aintirf  atSowy  hKkMed  the 
that  he  had  writ  in  a  letter  to  the  register  at  2>90fr,  ^yaectiog  him  tognatawunslto 
sold,  and  that  the  officer  usually  employed  by  some  profes^nal  gentfemen  st  A^ftft* 
^^m^^l^^  to  whom  he  also  wrote  by  the  same  post,  dixecUng  them  to  see  ^Ae 
de^ct^for  ^ings  were  made  Uie  most  of,  aad  they  in  fiMt  dBreotad  the  ssle,  sppoist- 
the  auction,  &c.    ed  the  anctioneer,  &c.  &c     The  regisilrhig  oifioer  coodaned  in  posMmoe 

only  a  few  hours,  when  a  servant  of  the  aactionser  took  possurioO}  te 
The  register  or  his  officen  inteilered  no  flirtiien  TkeanettoBseriAerAe 
sale  paid  the  poundage  to  the  register.  The  plaintiff's  attorney  beisg  di»' 
satisfied  with  the  aocomt  of  the  levy  and  diabnnemcnlB  given  to  him  bf 
the  solicitors  at  Margate,  ruled  the  sheriff  to  ratnn  the  writ  He  retaned, 
that  he  levied  a  certain  sum,  and  then  dedncted  from  it  the  IsnOovf  ' 
rent,  the  church  rate,  highway  rate,  all  which  he  stated  he  had  ^tai,  vA 
the  expencQs  of  the  auction  and  posecasion  money  for  flfty-4wo  dsyi.  tte 
illegality  of  this  return  was  insiated  npon  in  support  of  the  nrievbidt  hid 
been  obtained  for  the  shexiff  to  aocoont;  bat  on  the  fools  of  the  ose  dis- 
closed by  the  register's  affidavit  on  shewii^  oaime,  Le  BUmc  J.  heU,  IM 
the  rule  must  be  discharged  with  costs. 

The  proper  course  seenu^  to  be  foe  the  shcriffinsnch^  esse,  iitftci^^ 
making  the  return,  to  more  to  set  aridetbe  role  to  rekim  thewritjforittf 
clear  the  Court  will  not  compel  him  to  do  so,  when  thebailiffhas  sctednodo' 
the  authority,  or  by  the  direction  of  the  plaintiff.  De  Mora»da  v.  Z^oi** 
4  T.  A.  119;  B^ordy.Welby,2JSep.Baj^b9l\Hamaitmr,IkM^ 
Bio.  Rep.  952  ;  but  though  a  speeml  bailiff  la  appointed  to  makesa  axM 
the  sheriff  is  responsible  for  the  custody  of  the  defendant  after  Ae  sneit  is 
made  and  the  ^vrit  returned.  Tartar  r,  BMarAmh  ST.IL^',^ 
219, 220,  296. 
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gle  question  was,  whether  the  Sheriff  could  be  identi- 
fied with  and  liable  for  the  officer :  but  the  fact  being 
negatived  by  the  affidavits, 

The  Court  said  that  they  would  not  make  the  Sh^ 
riff  responsible  upon  any  pretence  where  there  had 
been  any  private  collusion  or  arrangement  between  the 
Sheriff's  officer,  an^  the  plaintiff  or  his  attorney  has  ac* 
quiesced  therein. 

Rule  absolute,  without  costs. 


1819. 

Th£  Kino 

agmmti 
THE  LATB 

Sheriff  or 
LovDov,  nr 
A  CAUSE  or 

RUSTIK  V, 

Hatfieu>. 


BollandvfdA  for  the  Sheriff,  and  Nolan  and  Abraham 
for  the  plaintiff,  (a) 

(  a)  Vido  R.  V.  (ha  Sheriff  of  Lonimy  1  Tamd,  111 ;  /t.  T.  the  SAertfof 
Sttrrey,9£ati.  R.567;  aiid.&Biif  v.  Smm:,  7  T,JLAb2. 


Abraham  against  Noakes. 

rriHIS  defendant  was  served  with  process  returnable 
on  the  first  day  of  Term,  but  the  notice  subscribed 
at  the  foot  directed  him  to  appear  on  Friday  the  sixth 
of  Noremier,  instead  of  Saturday,  on  which  day,  in  point 
of  fact,  the  sixth  of  November  fell.  On  Saturday  morn- 
ing, after  the  defendant  had  been  served,  his  son  called 
upon  the  plaintiff  and  said,  "  I  believe  your  demand  is 
£0Z.  6s.  6dy    The  plaintiff  replied  that  it  was,  and  ex- 

(a)  Vide  Eldony.Haig^anU  II,  In /SlTee/ v.  Caiiip6e^  1  rotcn^.  424,  tlie 
Court  heldy  that  the  drcamstance  of  an  imposBible  year  bdng  mentioned 
in  the  notice^  as  to  the  2Mi  oiJmmary  I8O89  instead  of  1809,  was  not  a 
sufficient  ground  for  setting  aride  the  piooeedkigB.  But  the  statute  does  not 
require  the  year  to  be  inserted,  but  only  ttfe  day  of  the  month,  which  must 
be  set  forth  in  words  at  length.  Howervr,  if  it  had  not  been  for  the  ded- 
non  of  the  Court  in  Ahrahmm  y,  AbaAo,  Mpra,  it  might  have  been  ques- 
tioned whether,  as  the  stat.  does  not  require  the  day  of  the  week  to  be 
inserted,  the  words  of  the  stat.  bdng,  **  appear  in  his  Majesty's  Court  at 

y  at  the  return  thereof,  being  the       day  of       ,"    the  day  of  the 

week  might  not  liavebeen  rejected  as  surplusage.  5  Cfeo,  2,  r.  17,  #.  4.  In 
Harden  v.  Wood,  ante,  500,  the  serrice  of  the  writ  was  set  aside,  because 
the  defendant  was  called  Jamet  in  the  notice,  when  he  was  named  WUUam 
in  the  former  part  of  the  copy  of  the  writ 


Notice  at  the 
foot  of  common 
process,  direct- 
ing the  defend- 
ant to  appear 
on  '  FHiay  the 
sixth  of  No- 
vember,'mBtead 
of  Sahtrday  tho 
6th  of  Naoem- 
her,  held  irre- 
gular; but  the 
proceedings 
were  set  aade 
inthout 
costs,  (a) 
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1819*  pressed  an  unwillingness  to  take  it,  but  he  was  at  length 
Alkaham  prevailed  upon  to  take  the  money,  observing  at  the 
N<m!]^.  ^^^  ^  ^^  young  man  (who  acknowledged  that  his 
father  had  received  the  writ,)  ''  you  will  pay  Mr.  Pear- 
son the  attorney  his  expences/'  However,  without 
making  any  answer  to  this  observation,  the  young  man 
paid  the  money  and  took  a  written  receipt  for  it,  but 
did  not  at  that  time  state  that  there  was  any  objection 
to  the  process  in  point  of  regularity.  E^naste  on  a 
former  day  moved  to  set  aside  the  writ  (a)  for  the  irre- 
gularity above  stated;  and 

Comyti  now  shewed  cause  on  an  affidavit  stating  the 
above  mentioned  facts,  and  in  addition  thereto,  that  the 
attorney's  clerk  had  been  misled  by  Win^s  almanack 
when  he  inserted  "  Friday  as  the  sixth  of  November/' 
instead  of  Saturday •  Otherwise,  he  contended  that  the 
writ  waslregular,  the  defendant  being  required  in  the 
body  of  the  writ  to  appear  at  the  return  thereof,  which 
in  point  of  fact  was  the  sixth  of  November.  He  sub- 
mitted however,  that  the  facts  contained  in  his  affidavit 
were  sufficient  to  discharge  the  rule  with  costs. 

The  Court  said  that  the  writ  was  clearly  irregular, 
and  therefore  that  the  rule  must  be  made  absolute,  but 
without  costs ;  for  though  there  were  two  inconsistent 
parts  in  the  writ,  yet  perhaps  they  might  amend  one  by 
the  other. 

Rule  absolute  without  costs. 

(a)  But  quere  if  tlie  role  ahoiild  not  hsre  been  to  set  ande  the  senrioe 
of  the  writ,  and  not  the  writ  itself,  for  this  iiregolarity,  Groyn  ▼.  Lte, 

Uoy  T.  Mmrice,  9  Eatt,  528. 


IN  rnE  Sixtieth  Year  of  GEORGE  llf.  CJi? 

1819. 

Juliet  against  Harper.  xot^^^kni. 

J^^LAWES  moved  to  enter  up  judgment  upon   J^*;:;^^'*]!^^? 
an  old  warrant  of  attorney,  on  an  affidavit  statins    n»e»^  ""  «"  old 

1.  .  warrant  of  at- 

that  the  defendant  was  alive  on  the  5th  instant,  and   torney  must 
that  the  deponent  verily  believed  him  to  be  now  alive,     t^ia  defendant 

was  alive  at  some  time  within  the  Term.  Stating  that  he  was  seen  alive  on  the  5th  Not^mber^ 
and  that  deponent    '*  verily  believes  him  to  be  now  living,"  is  not  sufficient  {a). 

—■ !■- r  ■-       -i  ,         X       — Ji    Til  I-  ■■  --  -  -         -  _■ 

(a)  ^^de v.  Hob$ony  anU  314  ;  Harru  v.  ff^ade  and  Stone^  ante  322. 

So  an  affidavit  made  in  HU,  T.  stating,  that  the  defendant  was  alive  on  &>- 

tttrdayf  the  22d  Jeawaryy  the  23d  being  Sunday ^  is  not    sufficient.    Wnon. 

lliL  1814,  Jtau  24.    Twiss  moved  for  judgment  on  an  old  warrant  of  attor-     ^"  affidavit  for 

c'litcniig  up 
ney,  on  an  affidavit  stating,  that  the  party  was  alive  on  Saturday  the  22d    judgnient  on  an 

Jamtary  ;  the  first  day  of  the  Term  (the  23d  of  Jmmary  being  Sunday,)     old  warrant  of 

and  suggested  that  there  was  a  case  in  Tid£a  Prac.  where  it  was  so  held,    attorney,  that 

Sedy  pa'  iotam  Curiam,      That  case   had  been  overruled  (see  Tidd,  6th     **l^  P'^'^^X  ^^. 
'  ^^  ^  alive  on  the  22d 

ed.  580,)  andLord  EUetibormfgh  Ch.  J.  said,  that  the  affidavit  in  the  pre-    j^,^^^  ^^  23d 

sent  form  was  not  sufficient,  and  directed  that  it  might  be  amended,  and    the  first  day 

the  matter  moved  again.    Rule  refused.  of  the  Term 

So  in  Mich.  T.  1814,  Aw.  8th.    Best  moved  to  enter  up  judgment  on     ^^^'J^  Sunday^ 

«,.,,,,,,.  IS  not  sufiicient. 

an  old  warrant  of  attorney,  on  an  affidavit  that  the  defendant  was  alive  on    ^^  affidavit  for 

the  5th  of  Xovetnber ;  and  Taddy  on  the  same  day  made  a  similar  motion,  judgment  on  an 

on  an  affidavit,  stating  that  the  party  waB  alive  on  the  Ist ;  but  in  each  of  ^^^  warrant  of 

these  iasUnces  the  Coitrt  refused  the  rule,  and  Le  Blanc  J.  said  it  was  gh^™t^tftt"*the 

never  done ;  defendant  must  be  alive  in  full  Term,    Eyles  v.  fyarretif  party  was  alive 

4  M.  &  .9.  174,  MSS.  j  Tidd,  580,  S.  P.  ^  in  full  Term. 

In  HawkiM  V.  Purnat,  Trin,  T.  1814,  June  25,  an  affidaidt  staUng,  An  affidavit  for 

that  the  party  was  alive  about  ten  days  ago  (which  by  computation  would  entering  up 

be  within  the  Term),  was  held  insufficient  for  the  uncertainty.    Harria  Qid^^irantof 

coved  for  judgment  on  an  old  warrant  of  attorney,  on  an  affidavit  sworn  attorney,    stat- 

at  AxnUntter  on  the  23d  June^  stating,  that  the  party  was  alive  about  ing  that  the 

ten  days  ago,    the  Term  having  begun  on  the  10th  of  June,   Sed  per    PJ^  ^**  ^.^"'® 

^     .        1*^       *     «  .     *     u  1       r      1  *bout  ten  days 

Curtam,  It  is  not  sufficient.    Rule  refused.  t^y^^    ^^ 

fidavit  being  sworn  on  the  23d  of  y«n«and  the  Term  began  on  the  10th)  is  insufficient. 

So  in  Anon.  Trin.  T.  1814,  Jnne  22d.    Heath  moved  for  judgment  on    An  affidavit 
an  old  warrant  of  attorney,  on  an  affidavit  made  the  18th  of  June,  that  the     fo'f  entering  up 
party  was  alive  about  seven  days  ago.    The  Term  began  on  the   10th    Qiri  \B'arrant  of 
oiJune.  Sed  per  Bailey  J.     It  will  not  do.     Rule  refused.  attomev.  that 

the  party  was  alive  about  seven  days  ago  (the  affidavit  being  made  on  the  16th  of  June  and 
the  Term  beginning  on  tlie  10th,)  b  not  sufficient. 

But  an  affidavit  that  a  letter  has  been  received,  dated  within  the  Term,    Judgment  en- 

by   a  person  acquainted  with  the  defendant's  hand  writing,  is  sufficient,    tared  up  on  an 

^non,  Ilil.  T.  1814,  January  31.     CampbeU  moved  to  enter  up  judgment    °|?  warrant  of 

/  \«. ,     .      .  ,         .       ,       attorney  on  an 

on  an  old  warrant  of  attorney,  upon  an  affidavit,  that  a  person  knowmg  the    affidavit  that  a 

handwriting  of  the  party,  had  recdved  a  letter  from  him  on  the  subject  of  letter  had  been 

hs8  debt,  dated  the  2f>th  of  January,  (a  day  in  Term)  and  that  he  believed  received  from 

it  waa  his  handwriting.  AxiAperLe  Blanc  J.    The  affidavit  is  sufficient  fn^thc'^nn*'** 
In  Anon.  HU.  T.  1818,  Feb.  11th.  An  affidavit  stating  that  the  party  was 

VOL.  H.  ^  T 
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Juliet 
against 

Harper. 


Pek  Curiam.  This  is  an  insufficient  affidavit.  The 
party  must  be  sworn  to  be  alive  within  the  Term.  The 
deponent  here  swears  that  he  saw  the  defendant  ali?e 
on  the  5th  instant ;  but  he  may  have  since  died ;  and 
his  belief  that  the  defendant  is  now  Uviog,  may  be 
founded  upon  the  information  of  somebody  else,  which 

is  not  enough. 

Rule  lefosed. 


On  motion  in 
IJiiary  Term 
to  enter  np 
joogment  on 
old  warrant  of 
attorney,  where 
the  party  is 
abroad  and 
there  is  onlv  an 
affidavit  that  be 
was  alire  np  to  a 


Amlemn'only 
is  granted  in  the 
ftnt  instance  on 
a  motion  for 
entering  up 
judgment  on 
warrant  of  at* 
tomey  23 
yean  old. 

Rnle  for  enter- 
ing up  judg- 
ment on  an  ol4 
warrant  of  at- 
torney absoluta 
In  the  tint  in- 
Unnct,  though 
given  to  se- 
cure payment 
after  the  death 
of  the  defend- 
ant's father, 
niia  bcing.dif. 
terent  iiom  a 
pott  obit  Mcu- 
rity* 


abroad,  but  was  seen  alive  in  TWitt^  Term  last,  was  held  soflkiciit  to  intbo. 
rise  judgment  to  be  entered  up  as  of  that  Term.  .^MemoN  DKrredtoattrvp 
judgment  on  an  old  warrant  of  attorney.  The  defendant  fived  it  //MoW) 
and  of  course  no  affidavit  could  be  made  of  his  being  afive  vitiun  tfaeTemf 
but  the  affldarit  stated  him  to  be  alive  up  to  a  certsin  time  in  7Vm^ 
Term  last.  The  Court  said,  all  they  conld  do  was,  to  give  judgmnt  tt  of 
Trinily  Term  last,  otherwise  they  might  be  giving  jndfOMOt  sg^ltftt  |9- 
son  after  1u8  death.  J^uie  to  granted, 
certain  time  in  Vnnity  Term,  judgment  granted  as  of  ^BUX  T^nn* 

In  order  to  enter  up  judgment  on  a  warrant  of  attOfHiey  above  tveotf 
years  old,  a  rule  to  shew  cause  only  is  granted  in  tiie  first  iartuce.  Jtt^ 
I/il.  T.  1816,  Jan.  2:M.  BoUand  moved  for  leave  to  enter  up  jadgn^ 
on  a  warrant  of  attorney  given  in  1792,  on  the  nsoal  siBdstii  P9 
Barley  J.     It  most  only  be  a  rule  niH, 

But  if  the  warrant  of  attorney  bears  date  within  twenty  yesn,  the  com' 
mon  affidavit  of  the  due  execution  of  the  warrant  of  attor  ney,  that  tto 
debt  is  unpaid,  and  that  the  parties  are  alive,  is  sufficient  to  tndnce  tk 
Court  to  grant  a  rule  absolute.  By  all  the  Judges  in  At  Treanrf 
Chamber,  AW.  16th,  1750,  Barnes^  47 ;  Tidd,  579.  And  a  wtrnnt  of 
attorney  to  secure  the  payment  of  money  on  the  death  of  the  dpfendaofi 
lather,  is  uriUdn  the  meaning  of  the  nile.  ^wm.  IHL  T.  1816,  Jot,  24tb. 
Oatelee  moved  for  judgment  on  a  warrant  of  attorney  above  ten  and  under 
twenty  years  old.  He  doubted  wlieiher  the  rule  should  be  absdlnte 
in  the  first  instance,  the  money  which  the  warrant  of  attorney  waa  inteaded 
to  secure,  bdng  payable  after  the  death  of  the  defendant's  fiither.  Aad 
he  mentioned  the  case  of  Z«»AiV<»iv./iFUfer.  JlficA.  T.  29  (»».  3, 1 /^ 
BUi.  Rep.  94,  in  C.  P.  that  where  judgment  had  not  been  entered  vitkiB  a 
year  and  a  dny,  on  a  warrant  of  attorney  given  with  a^afl  M  boiid,F»T- 
able  on  the  death  of  the  defendant's  father  in  caae  the  defendant  ahofdd  fff' 
vive,  and  the  obligee  did  not  apply  to  the  Coort  for  leave  to  enter  itIiB  t^Bt 
the  death  of  the  defendant's  father,  the  Conit  of  C.  P*  won^  ^ 
grant  a  rule  to  shew  cause.  Sedper  Curi4im.  Apctt  obit  bond  is  aieci- 
rity  of  a  different  nature.  There  is  something  uncertain  in  the  inrtaoce  of 
Kpott  obii  bond»  but  here  there  is  nothing  of  the  kind.  The  wairaflto^ 
attorney  in  the  present  case  is  for  the  payment  of  money  absdlntelv,  iod>< 
'  all  events^  though  payment  is  postponed  till  after  the  death  of  the  iatbcr. 
Per  Curimn,    Rule  absolute. 
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1819, 

Brill,  Gent.  One,  &c.  against  Neele.  twZ^, 

Nooeniber  16th. 

j^CTIO  N  by  an  attorney  for  his  bill  of  costs,   a  declaration 
The    declaration   commenced    as    usual    in   an   ^§j°"^^  ^q. 
action  of  debt :  First  count,  that  whereas  the   said   taining  some 

counts,  stating, 
that  the  defendant  being  indebted,  undertook  and  promised  to  pay,  &c.  whereby  actio  accre- 
viiy  and  other  counts  framed  in  debt,  stating  that  defendant  was  indebted  in  a  certain  sum  to 
be  paid  to  plaintiff,  whereby,  &c.  is  bad  for  the  misjoinder.  "  A  count  charging  that  dc- 
fendant  undertook  and  prmtused  to  pay  is  in  assumpsit  and  not  in  debt,  although  it  conclude, 
whereby  an  action  hath  accrued."  The  form  in  debt  is,  that  the  defendant  agreed  to  pay.  (a) 
Scmb.  That  in  an  action  of  debt  on  simple  contract,  a  writ  of  enquiry  cannot  always  be  dis- 
pensed with  ;  for  instance,  in  debt  for  the  value  of  foreign  money,  and  other  cases,  in  which  a 
judgment  by  defaidt  is  an  admission  of  the  contract  stated  in  the  declaration,  but  not  of  the 
exact  sum  mentioned  in  it.  (6). 

II  I      I...I   .■■        .Ill  I        —^—1^^———^—      ■  a—— ^11^— .— .  I 

(a)  DaUon  v.  Smith,  2  SmitA^t  Rep.  618,  s.  8.  The  word  "  promise" 
does  not  seem  to  be  absolutely  necessary,  even  in  an  action  of  asswnpnt. 
For  in  Mounl/ortv.  Norton,  2  New  Rep.  62,  where  the  first  count  of  the 
declaration,  which  was  joined  with  other  counts  framed  in  the  usual  form 
in  assumpsit,  omitted  the  mutual  promises,  and  only  stated  an  agreement 
between  Uie  plaintiff  and  defendant,  and  an  objection  was  made  that  the 
first  count  was  not  properly  joined  with  the  otliers,  because  the  word  agreed 
was  not  equivalent  to  promised,  but  was  a  mode  of  declaring,  proper  only 
for  an  action  of  debt ;  the  objection  did  not  prevail,  and  the  Court  said, 
that  an  agreement  to  pay  money  was  a  promise  to  pay  money,  and  that 
the  agreement  on  wluch  the  action  of  debt  is  founded,  is  itself  a  promise. 
2  New  Rep.  62.  Motion  in  arrest  of  judgment  after  non-assumpsit  pleaded. 
And  in  Starkej/ r*  Cheesman,  1  Salk,  128;  Cart  hew,  510,  a  declaration 
against  the  drawer  of  a  bill  of  exchange,  without  alleging  any  promise, 
was  held  good,  because  it  was  ssdd  that  the  drawing  of  a  bill  was  of  itself 
a  prom»e.  These  determinations  upon  the  action  of  assusnpsit  do  not 
strictly  apply  to  debt,  if  the  objection  in  the  latter  case  be,  that  the  promise 
is  only  ground  of  an  action  for  unliquidated  damages  ;  and  there  are 
ftome  decisions  opposed  to  them,  for  in  Bac,  Abt.  tit.  Assumpsit  a 
case  is  cited^  in  which  stsper  se-assmnpsit  on  an  insimul  computasset  Avas 
loft  out,  and  a  distinction  was  endeavoured  to  be  taken  between  a  case 
where  the  law  raises  the  promise,  and  a  case  where  the  promise  i&jspcdal. 
But  the  Court  held,  that  it  was  necessary  in  every  instance  to  allege  a  pro- 
mise, for  the  law  docs  not  in  any  case  create  a  promise  in  pleading,  but 
gives  sufficient  evidence  to  a  jury  to  find  a  promise.  Sid.  306 ;  2  Keb.  97 ; 
6  Mod,  131,  S.  P.;  and  see  Morris  v.  Norfolk,  1  Taunt,  217,  ^,  Onn,  Dig. 
Assumpsit,  //.  3.  In  Comy»*s  Digest,  title  Debt,  A.  8,  it  is  laid  down,  that 
debt  lies  upon  every  express  contract  to  pay  a  sum  certain ;  and  after 
enumerating  other  instances,  the  author  adds,  so  debt  lies,  though  the 
contract  be  by  way  of  promise,  1  Rob,  Ab.  .593,  c.  10,  15,  17  ;  Yearbook, 
37  Hen.  6,  9,  a;  17  £duf,  4,  .5,  a ;  AUryu,  6,  &c.  But  these  pontions  do 
not  relate  particularly  to  the  form  of  the  count.  In  the  same  book,  tit. 
pleader,  2  W,\\,  it  is  said,  if  the  pUintiff  declares  in  debt  upon  a  con- 
tracts  he  ought  to  show  the  certain  contract  where  the  contract  is  express, 

i  .  '2   T   ^ 


G^ 


CASES  IN  MICHAELMAS  TERM 


1819. 

BftlLL,   ftFNT. 

One,  &c. 
Nezle. 


defendant  heretofore,  to  wit,   on,  &c.  at  &.c.  was  in- 
debted to  the  said  plaiutiiT  in  the  sum  of  — /.  for  the 

as  upon  a  vuihtatus,  &c.  Upon  a  sale  or  other  agreement  executory, 
1  Bro.  Ent  160, 165 ;  for  a  salary  upon  a  retainery  I  Bra,  Ent  176  ^  £or 
feet,  I  Bro.  Ent  172 ;  and  see  the  form  of  debt,  on  an  awmrd,  CappU  r, 
Uwrwardy  2  Saunii,  127  (e) ;  and  the  other  instances  are  stated  of  debt  on 
contract,  impKed  by  Uw.  A  decLiration  therefore,  framed  like  the  fint 
counts  in  BriU  and  Aeoilr,  and  stating,  that  defendant  was  indebted  fior 
money  due  to  the  plaintiff  as  an  attorney,  for  work  and  labour  and  fees  oo 
the  retainer  of  the  defendant,  would  be  sufficient,  without  farther  aUeging 
that  the  defendant  undertook  or  agreed  to  pay  or  alleging,  **  whereby,*'  Ac 
see  Emeryy.  Fe/f,2T.  R.  28;  Palmer  v.  Stavefy,  12  A/«/.  510;  and  several 
forms,  referred  to  in  2  Ckiity  on  Pleading,  3d  ed.  180,  n.  (I.)  The  begin- 
ning  of  the  .count,  that  the  defendant  became  indebted,  is  the  material  part, 
and  must  contun  a  sufficient  ground  of  action ;  and  the  allegation,  that 
the  defendant  undertook  and  promised,  is  introduced,  though  unnecessarily, 
to  point  out  thecoma  of  action,  that  the  defendant  may  know  how  to  plead, 
and  the  Court  how  to  give  judgment.  For  instance,  the  omission  of  the 
promise  in  actions  of  auumpsit  on  bills  of  exchange,  &c.  (see  the  cases 
supra),  if  it  would  be  sustainable  on  special  demurrer,  seems  to  throw  some 
embarrassment  in  the  way  of  the  defendant,  for  the  plea  of  nom-asna^tU 
would  hardly  be  adapted  to  a  declaration  in  this  form,  and  yet  the  plaintiff 
cannot  certainly  by  this  mode  of  declaring  deprive  the  defendant  of  the 
benefit  of  pleading  the  general  issue.  The  conclusion,  whereby  an  actioo 
hath  accnied,  &c.  would  not  either  aid  or  prejudice  tiic  previous  statement 
of  the  liability,  even  after  the  verdict,  according  to  the  cases  of  Jaeksm  v. 
PtiAett,  1  ^f.  8LS.23A'y  Le  Brett  v.  PajriUon,  4  East,  509 ;  5  Easiy  270, 
1  I  3  L«v.  235-6. 

(&)  In  Com,  Dig.  Pleader,  2  W.  7,  it  is  laid  down,  that  if  there  be  a  sale 
goods  for  two  jewels,  &c.  in  certain,  the  declaration  may  demand  tfae 
jewels,  &c.  Andr,  118.  And  if  debt  be  brought  for  so  much  Flemish 
money,  of  the  value  of  so  much  in  English  money,  it'is  well ;  but  then  the 
jury  ought  to  inquire  of  the  value,  or  a  writ  of  enquiry  must  issue  before 
Judgment,  PlaineY.  Bagshaw,  Moore  704,  Cro.  El.  536,  7'tW593,  S.C.That 
ease  was  debt  on  bond,  and  the  plaintiff  demanded  47/.  dd.  flewusk  money, 
amounting  in  value  to  40/.  2s.  6d, ;  and  after  verdict  for  the  plaintiff  on 
pkne  adndMist/enity  and  judgment  qttod  recuperet  debitum  prasdtetwn;  and  <n 
error,  in  the  Exchequp  Chamber,  the  Judges  held  that  it  was  a  gnwad 
of  error,  that  the  jury  had  not  enquired  of  the  value,  and  no  writ  of  enqdiy 
had  been  awarded  ;  they  said  the  judgment  should  have  been  quod  recupe- 
ret, the  47/.  8«.  8<f.  Flemish  money,  and  a  writ  should  have  been  awarded  to 
enquire  of  the  value.  But  it  is  said,  that  at  the  present  day  a  writ  of  enor 
could  not  be  brought  on  that  ground,  4  Taunt.  148 ;  2  Str.  878.  In  Rai^ 
r.  Beck,  Cro.  Jac.  617,  where  debt  was  brought  in  the  detinet,  on  a  bill 
obligatory  to  recover  600  gilders  of  PoUsh  money,  of  the  vahie  of  220/.  of 
lawfol  money  of  England,  and  it  was  objected  that  the  action  should  not 
have  been  brought  in  the  detinet  only  because  it  was  on  a  contract,  the 
Court  held  the  declaration  was  right,  because  the  plaintiff  was  not  to  recover 
the  gilders,  but  the  value  of  them  found  by  the  juiy ;  and  It  was  said  tic 
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work,  labour,  care,  diligence  and  attendance  of  the         1819« 

said  IV.  by  him  the  said  IV.  before  that  time  done,  per-   bwll,  Gsitt. 

formed,  bestowed,  as  the  attorney  and  solicitor  of  and       OifE,&c. 

for  the  said  /.  and  upon  his  retainer  in  and  about  the        Neelb. 

prosecuting,  defending,  and  soliciting  of  divers  causes, 

suits,  and  businesses  for  the  said  J.  and  for  certain  fees 

due  and  of  right  payable  to  the  said  W,  in  respect 

thereof;  and  also  for  other  the  (a)  work  and  labour, 

8cc.  in  drawing  deeds,  &c. ;  and  being  so  indebted,  he  the 

said  J.  defendant,  in  consideration  thereof  afterwards,  to 

wit,  on  &c.  aforesaid,  at  8cc.  aforesaid,  undertook  and 


same  reason  applied  as  in  an  action  against  an  executor,  in  which  case  the 
action  must  be  in  the  detinet,  because  the  sum  is  uncertain,  and  the  plain- 
tiff can  only  recover  according  to  the  aeHcts.  Com.  Dig.  Pleader,  2  W,  7. 
In  Holdip  r.  Otway,  2  Sound,  107.  which  was  an  action  on  bond,  before 
the  Stat.  8  &  9  W,3,  r.  11.  the  Court  of  King's  Bench  on  a  writ  of  error 
being  brought,  said  that  it  was  the  practice  both  of  that  Court  and  of  the 
Common  Pleas,  on  a  judgment  by  default,  to  tax  the  damages  as  well  as 
costs  of  suit,  whether  large  or  small ;  but  if  the  plaintiff  will  not  assent 
to  it,  he  may  have  a  writ  of  inquiry  of  damages  if  he  will ;  and  in  BUtck- 
vMTe  V.  Flemyng,  7  T.  R.  446.  the  Court  held  authority  of  th^j  case  that 
the  plaintiff  might  issue  a  writ  of  inquiry  in  an  action  of  debt  on  judgment 
to  recover  interest  and  damages,  the  judgment  being  of  seventeen  years 
standing.  The  sum  recovered,  is  either  awarded  or  supposed  to  be 
awards  to  the  plaintiff  by  the  Court  or  assessed  by  the  jury ;  and  it  is 
sud  that  the  Court  may  in  all  cases  aaseaa  the  damages  ^tfaoot  a 
writ  of  inquiry,  2  Wil»,  248,  368;  4  Taunt.  148;  2  Sound.  107.  n.  2.  but 
the  Court  will  not  assess  damages,  nor  refer  them  to  be  assessed  by  the 
officer  of  the  Court,  where  the  action  is  brought  on  a  bill  of  exchange  for 
Ibrdgn  money,  or  in  other  cases  where  the  amount  is  nncertaln.  See  Mam^ 
rice  ▼.  Lord  MoMtartene^  5  T.  R.  87.  4  T.  R.  275.  8  T.  R.  648.  2  Bam. 
and  Atd.  118  |  Tidd,  6th  ed.  598.  and  the  reason  is  given  by  the  Court 
in  Cro.  EUt.  536.  Hence  it  should  seem  to  be  nece^ry  in  all  cases  where 
an  action  is  brought*  either  in  the  old  form  in  the  detinet  for  goods,  &c.  or 
in  the  deUt  and  dctbiet  on  an  agreement  to  pny  an  unascertained  sum,  that 
a  writ  of  inquiry  slionid  be  is?(ucd  to  ascertain  the  amount.  And  the  general 
doctrine  that  a  writ  of  inquiry  is  unnecessary  in  debt  because  the  judgment 
is  final,  {Tiddj  593, 599.)  must  it  seems  be  uncIerMtood  with  tiiis  qualifica- 
tion ;  indeed  as  it  is  now  conridered  nnncccssary  for  the  plaintiff  in  any 
case  to  recover  the  exact  sum  demanded  in  an  action  of  debt,  it  would 
be  more  agreeable  to  the  principles  of  justice,  if  the  same  rule  were  to 
apply  with  respect  to  the  issuing  of  writs  of  inquiry  in  an  action  of  debt 
on  simple  contract  as  in  an  action  o(  asmmpaitf  than  to  permit  a  plaintiff 
to  issue  execution  without  nscertaininp'  hy  a  jury  the  exact  nmoimt  of  his 
debt. 
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1 8 1 9.        then  and  there  faithfully  promised  the  said  plaintiff  to  pay 

BhiliT^ekt  ^^"^  ^^  ^^^  last-mentioned  sum  of  money^  when  he 
Ojte,  &c.  the  said  J.  should  be  thereunto  afterwards  requested, 
Neelk.  whereby  and  by  reason  of  the  said  sum  of  money 
being  and  remaining  wholly  unpaid,  an  action  hath 
accrued  to  the  said  plaintiff,  to  demand  and  have  of 
and  from  the  said  defendant,  the  said  last-mentioned 
sum  of  — /.  parcel  of  the  said  sum  above  demanded. 
Second  count  quantum  meruit.  In  consideration  that 
the  plaintiff  at  the  request  of  the  defendant  had  done, 
performed,  &c.  the  said  defendant  undertook  and  then 
there  faithfully  promised  the  said  plaintiff  to  pay  him 
so  much  money  as  he  therefore  reasonably  deserved  to 
have  of  the  said  defendant,  when  he  the  said  defendant 
should  thereunto  afterwards  be  requested,  8lc.  whereby 
actio  accrevity  &c.  concluding  as  in  a  count  in  debt. 
Third  count,  and  whereas  also  the  said  X  defendant 
afterwards,  to  wit  on  See.  at  &c.  aforesaid,  was  indebted 
to  the  said  plaintiff  in  the  further  sum  of  — L  for  work 
and  labour,  care  and  diligence,  before  that  time  done, 
performed,  and  bestowed,  by  the  said  plaintiff,  by  him 
and  his  servants  for  the  said  defendant,  and  at  his  like 
special  instance  and  request,  and  for  divers  jouruies  and 
attendancies  before  that  time  taken,  performed,  and 
given  by  the  said  plaintiff  for  the  said  defendant  at  his 
like  special  instance  and  request,  by  means  of  wluch 
last-mentioned  premises  and  of  the  said  last-me^tion^d 
sum  of  money,  still  remaining  unpaid,  an  action  hath 
accrued  to  the  said  plaintiff  to  demand  and  have  of 
and  from  the  said  defendant  the  said  last-mentioned 
sum  of  /.  other  parcel  of  the  sum  above  demanded. 
Fourth  count,  quantum  meruit;  and  the  fifth  and  sixth 
counts,  and  the  other  common  counts  with  which  the 
declaration  concluded,  were  framed  in  debt.  Demuner, 
assigning  for  cause  the  mis'joinder  of  counts  framed 
in  assumpsit  with  counts  in  debt.  Joinder  in  demurrer- 
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Espinasse  in  support  of  the  demurrer.  The  causes  of  1819. 
demurrer  pointed  out  are,  that  in  the  declaration  there  brull,  Gekt- 
is  a  misjoinder  of  counts,  part  being  in  assumpsit  and  part  *  ^^^^-  ^' 
in  debt.  He  observed  that  there  would  be  no  difficul-  Nbele. 
tj  in  supporting  the  general  ground  of  the  demurrer 
because  counts  in  different  forms  of  action,  cannot 
be  joined ;  and  he  contended  that  the  first  two  counts 
of  this  declaration  were  in  assumpsit  and  the  others  in 
debt.  The  Courts  have  always  been  anxious  to  preserve 
distinct,  not  the  forms  of  action  only,  but  the  forms  of 
pleading,  and  to  discourage  any  departure  from  the  an- 
cient and  established  precedents,  which  answers  nogood, 
and  is  unnecessary,  or  tends  to  make  the  records  of  the 
present  times  different  from  all  the  ancient  ones.  Forms 
of  declaration  in  debt  on  simple  contract,  as  this  is,  are 
to  be  found  in  Maltory,  Aston,  Rastell,  and  Coke's 
Entries.  They  ai*e  in  the  simple  form  used  in  the  latter 
counts  of  this  declaration,  and  nothing  like  the  first  two. 
The  language  of  those  two  counts  is  precisely  the 
language  of  the  counts  in  assumpsit  and  not  in  debt» 
until  the  word  whereby ;  and  then  what  before  was  pure 
assumpsit,  assumes  the  language  of  the  action  of 
debt  The  action  of  assumpsit  is  founded  on  promises, 
that  of  debt  on  contract:  the  declaration  in  assumpsit  - 
therefore  says,  the  defendant  undertook  and  promised. 
In  debt  it  is,  the  defendant  undertook  and  agreed, 
though  the  word  undertook  is  not  generally  used.  That 
this  is  the  sdttled  form  of  pleading  was  decided  in  the 
case  of  Daltan  v.  Smith,  2  Smith's  Rep.  618.  That 
case  in  every  respect  applies  to  this.  The  declaration 
has  precisely  the  averment  there  objecfted  to ;  and  Mr. 
Justice  Latsrence  expressly  said,  this  is  a  count  in  a«- 
sumpsit.  If  it  should  be  contended,  that  the  concluding 
words,  whereby,  and  by  reason  of  the  non-payment 
of  the  money  an  action  hath  accrued,  have  the  effect 
of  rendering  this  a  coutlt  itt  debt,  (though  it  iliay  be 


NXELX. 
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18 19.  i)e  safely  relied  upon  that  that  allegation  being  merely 
Beilx.,  Gekt.  an  inference  of  law  cannot  cure  the  antecedent  faukin 
ng^ntt  pleading,)  still  giving  it  all  the  effect  possible,  it  will 
nevertheless  be  bad.  The  word  whertbyis  arelativelerm, 
and  the  antecedent  is  the  whole  preceding  clause  '^  that 
the  defendant  undertook  and  promised.'*  If  it  contaios 
any  cause  of  action,  it  is  for  a  breach  of  that  promise 
and  undertaking ;  which  is  a  question  of  damages,  and 
therefore  improperly  stated  as  a  ground  of  the  action 
of  debt;  for  debt  cannot  be  supported  for  unliqui- 
dated damages  either  as  the  sole  or  joint  cause  of  action. 
In  debt  on  simple  contract,  it  is  peculiarly  necessary 
to  keep  distinct  the  actions  of  debt  and  assump^tf  as 
by  suing  in  debt,  the  defendant  is  deprived  of  the  be- 
nefit of  contesting  the  amount  of  the  plaintiff's  de- 
mand on  the  execution  of  a  writ  of  inquir}',  and  left  at 
the  mercy  of  the  plaintiff.  This  declaration  therefore, 
which  comprises  both,  is  in  point  of  principle  informal; 
but  tliat  such  a  joinder  is  bad  on  demurrer  has  been 
held  in  several  cases. 

The  Court  said,  he  need  not  argue  that  point. 

Tindal  contra,  contended,  that  if  there  were  any  ma- 
terial averments  in  either  of  the  first  two  counts  upon 
which  the  defendant  might  take  issue,  the  declaration 
would  be  good.  In  those  counts  the  plaintiff  alleged 
that  the  defendant  "  undertook  to  pay,"  and  therefore 
if  the  defendant  had  not  undertaken  to  pay,  there  was 
nothing  against  his  pleading  nil  debet  to  that  part  of 
the  declaration.  If  then  the  plaintiff  could  have  plead- 
ed such  a  plea  to  the  first  two  counts  of  the  declara- 
tion, there  was  no  pretence  for  this  demurrer.    The 

• 

material  allegations  were,  "  that  the  defendant  was  m- 
debted  and  undertook  to  pay  the  debt  which  he  owed 
to  the  plaintiff."  He  admitted  that  the  first  two  counU 
were  drawn  in  an  inailificial  and  careless  manner; but 
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he  also  contended  that  both  might  be  rejected  as  sur-  1819. 

plusage.      It  was  sufficient  if  he  could  sustain   the  Bbill,  okitt. 

third  count,  which  was  free  from  the  objeclion  alleged;  ^^^m^t^' 

and  he  contended  that  he  might  do  so  if  the  first  two  Neele. 
were   rejected   as   surplusage,  (a)     It  waa   true  there 


(a)  Although  some  of  the  counts  might  be  demurrable,  yet  if  they 
all  framed  substantially  in  the  same  form  of  action,  the  general  demurrer 
to  the  whole  declaration  could  not  be  supported,  but  the  plaintiff  would  have 
judgment  on  those  parts  that  arc  good.  1  Saund,  286,  n.  9  ;  2  Stntnd.  380, 
D.  1,  4.  (to,  Jac.  557  ;  U  East,  565,  Pmvdich  v,  Lyon  ;  1  WUs.  252,  Judin 
V.  Samuel;  1  Xett'  Rep.  43 ;  6  East,  333,  S.  C.  and  on  the  other  hand,  if  the 
ground  of  demurrer  be  the  misjoinder,  the  defendant  must  demur  to  the 
whole  declaration,  Kingdon  v.  NoitU^  1  M.  and  S,  355.    And  the  plaintiff 
cannot  cure  the  defect  by  entering  a  nolle  prosequi  to  a  part  of  the  declara- 
tion. Rose  V.  Bowler f  1  Hen,  Bla.  108 ;  Dnmmond  r.  Zhtrmtt,  4  T.  R.  360 ; 
Bertram  y.  Oordon^  6  Taunt.  AAA  \  1  Sound,  285,  note  5.    But  after  ver- 
dict, if  no  endence  has  been  given  on  some  of  the  counts,  and  the  verdict 
has  been  taken  generally,  it  may  be  amended  according  to  the  evidence  by 
leave  of  the  Judge  who  tried  the  cause,  and  the  objection  of  the  misjoinder 
removed.     Harris  v.  Davis,  Mich.  T.  1818,  Nov.  9,  is  to  the  same  effect. 
Tills  was  an  action  agunst  the  defendant  for  raiang  a  road,  so  as  to  occa-    "Where  there  b 
sion  an  injur}'  to  the  pluntiff 's  adjcnning  dose,  and  was  tried  before  Hoi-    a  misjoinder  of 
rot/d  J.  at  the  Summer  Assizes  at  Hereford^  when  a  general  verdict  was  ob-    counts,  and  one 
tained  for  the  plaintiff,'  and  general  damages  assessed.     Campbell   now    ^^^  '^  V^^ 
moved  for  a  rule  to  arrest  the  judgment,  or  else  to  set  ande  the  verdict    ^^  partiv  in 
and  hare  a  new  trial.    The  first  count  was  partly  in  case  and  partly  in    trespass,  and 
trespass.    The  second  count  was  entirely  in  trespass.    The  declaration    another  count 
sUted  in  the  first  count,  that  the  defendant  wrongfully  raised  the  road    ^^^"^^^ 
with  earth,  and  this  g^evance  was  in  case ;  but  the  count  proceeded  tostate    j^  evidence 
that  the  defendant  wrongfully  placed  and  laid  earth  on  the  hedge,  and  con«    was  given  as  to 
eluded  that  by  reason  thereof  cattie  strayed  into  the  plaintiff's  dose.    The    tiie  acts  of  tres- 
second  count  was  entirely  in  trespass,  for  choking  up  the  hedges.  Shl*"?*^^* 

Holroyd  J.   The  trespass  was  not  proved.    The  earth  was  only  put  on    w^c^^nXLr  may 
the  road,  not  against  the  hedge,  and  was  only  sloped  down.  be  amended  ac- 

Abbott  J.  The  second  count  is  clearly  framed  in  trespass.  However, «  cording  to  the 
no  evidence  seems  to  have  been  given  on  this  count,  and  then  the  pUintiff  cadence, 
could  prevent  you  from  deriving  any  benefit  from  this  motion  by  amend- 
ing the  verdict  and  confining  it  to  that  part  of  the  declaration  on  which 
evidence  was  given.  The  Judge  who  tried  the  cause,  directed  the  jury 
not  to  conader  the  trespass.  You  are  at  liberty  to  take  a  rule  to  arrest  the 
judgment  if  you  think  fit,  but  it  will  only  produce  a  contrary  motion  on  the 
part  of  the  plaintiff,  who  remitting  the  damages  on  the  second  count,  will 
be  intifled  to  the  verdict,  and  damages  on  that  part  of  the  declaration  on 
which  alone  any  evidence  was  given. 

Campbell  then  stated  grounds  on  which  he  moved  to  set  aside  the  ver- 
dict, and  obtain  a  new  trial.    But  the  Court  finally  granted  a  rule  nisi  for 
arresting  the  judgment.  4  T.  R.  794.  Vide  etiam,  Sutton  v.  Clarke,  6  Tauni, 
Rep.  29. 
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18 19-        had  been  words  introduced  into  those  counts  which 


BsiLL,  GBKT.  ought  not  properly  to  have  appeared,  but  being  mere 
OMS,  &c.  jjjg  j^Q^j  useless  words,  they  might  properly  be  rejected. 
Nejblk.  It  had  been  admitted  on  the  part  of  the  defendant,  that 
if  the  words iiad  been,  ''that  he  undertook  and  agreed," 
then  there  would  have  been  no  objection  to  the  decla- 
ration. That  was  a  very  nice  and  subtle  distinction, 
which  the  Court  would  hardly  adopt.  It  required  very 
nice  criticism  to  find  out  the  difference  between  '^mi- 
dertook  and  agreed  and  **  undertook  and  promised^' 
There  was  no  solid  or  substantial  difference  in  theae 
terms.  In  the  very  case  referred  to,  it  was  held  that  in 
an  action  upon  a  concessit  solvere,  the  word  agreed  was 
equivalent  to  promise.  If  then  the  word  agreed  be  equi- 
valent to  promiee,  surely  tibe  word  promise  may  be  safe- 
ly held  to  be  equivalent  to  agreed,  8cc.  What  then 
became  of  the  difference  between  tbese  two  words  in  a 
concessit  solvere.  Debt  will  lie  upon  a  promissory  note 
Bishop  V.  Young,  {a)  There  can  be  no  inconvenience 
in  stating  in  the  present  declaration  an  actual  positive 
existing  promise,  and  there  is  a  class  of  actions,  it  is 
well  known,  of  debt  on  promise.  It  is  clear  that  the 
penott  who  drew  these  counts,  thought  it  necessary  to 
put  in  the  word  promise ;  but  as  that  word  was  merely 
idle  and  uselessy  it  might  be  rejected  as  surplusage. 

Abbott  Ch.  J.  I  think  the  case  cited  in  support 
of  the  demurrer  is  directly  in  point*  l€  is  oor  duty  to 
discourage  all  innovations  in  the  forms  of  plea£ngs, 
wher^  there  i»  no  occasion  for  way  alteration  (b)  The 
difXerenee  between  actions  of  assumpsit  and  actions  of 
debt  is,  that  in  the  latter  execution  is  immediately 

{a)2Bo$.uidPua,7S. 

{b)  This  ifl  the  true  gnftlificatien  of  alterations  in  ancient  fomu :  aee 
Xktg  T.  Frmter,  6  Eatt,  3^1, 2.  Where  an  improrement  can  maaifieatlj  he 
introduced  with  advantage,  there  is  no  reason  why  pleading^  like  other  arts 
and  sciences,  should  not  ameliorate;  Sod  accordingly  many  material  aMera- 
t?oins  hare  of  late  been  introduced.  See  the  abore  caae^and  1  Smmd,  lOS-^ 


IN  TUB  Sixtieth  Yrar  or  GEORGE  III.  6«7 

taken  out.     I  do  not  mean  to  say  that  there  are  no  ex-        1819. 
ceptions  where  objection  might  be  made  to  that  course  bhill  oekt. 
of  proceeding,  but  that  is  generally  the  practice  in  ac^      ^^*'  ^^• 
tions  of  debt.  I  am  of  opinion  in  the  present  case,  that       Ncelb. 
the  demurrer  is  well  founded,  and  that  judgment  must 
be  given  for  the  defendant. 

Bayley  J.  was  of  the  same  opinion ;  and  intimated, 
that  if  in  debt  on  a  quantum  meruit ^  or  in  other  cases 
where  a  sum  certain  wa;s  not  declared  for,  execution 
were  issued  without  first  executipg  a  writ  of  inquiry,  it 
might  be  ground  of  error,  or  at  least  would  be  irre- 
gular. 

» 

HoLROYD  J.  There  are  several  cases  of  actions  of 
debt,  in  which  a  ^vrit  of  inquiry  would  be  requisite 
where  there  is  judgment  by  default,  as  in  debt  for  fo- 
reign money.  Then  there  must  be  a  writ  of  inquiry  to 
ascertain  the  value  of  the  money  in  English  money. 
Mapy  other  instances  may  be  put,  in  which,  though  by 
letting  judgment  go  by  default  the  defendant  may  ad- 
mit a  contract  in  substance,  as  stated,  yet  he  does 
not  necessarily  admit  that  the  exact  sum  of  money 
is  due.  I  agree  with  the  rest  of  th^  Court  in  thinking 
that  this  declaration  is  bad,  and  that  the  case  referred 
to  i§  precisely  in  point. 

Judgment  for  the  dofendani  (a)w 

(a)  BettJ,  was  Absent. 

lu^the  Matter  of one.  of  the  Justickr  of 

the  V^Kczfor  the  County  o/'3»i>ford.  AiTISE 

jO  LOS  SETT  Serjeant,  move4  for,  a  rule  to  sji^w  K^'^f^^ 
cause  why  a  writ  of  mandanms.  should  not  be  compd  a  ma^ 
issued,    directed  to  a  magistrajbe  for  the  county  of  |^^  d<^S-^ 

tions  taken  before  him  on  a  charge  of  felony,  for  the  purpose  of  foun^ng  an  indictment  qf 
peijury  apdnst  the  deponents :  the  magistrate  mnst  be  subposnaed  tq  prodqce  the  deposit 
tions,  which  may  be  read  in  evidence  be^r^  t^e  grand  jury,  (a) 

(a)  B^i^  in  tl^e  case  of  the  Kit^  v.  i^mith,  Stftu  126,  a  rule  wa»  ^jnnM 
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I819: 

ex-paxite  a 
Justice  07 
THE  Peace 

FOR  THE 

coukty  of 
Bedforo. 


IMford,  commanding  him  to  produce  certain  deposi- 
tions taken  before  him,  on  a  charge  of  felony,  in  order 
to  enable  the  party  against  whom  the  complaint  was 
made  to  institute  a  prosecution  against  the  deponents 
for  perjury. 

Abbott  Ch.  J.  This  is  an  application  completclj 
without  precedent ;  and  as  no  case  is  cited  in  support 
of  it,  I  see  no  reason  why  we  should  assume  a  power 
which  it  does  not  appear  the  law  has  afforded  us.  I 
am  not  aware  of  any  thing  at  all  analogous  to  such  a 
motion.  We  have  no  power  to  issue  a  mandavm  to  a 
magistrate  for  any  such  purpose  as  that  stated  at  the 
bar* 

Bayley  J.  You  may  subpoena  the  magistrate 
before  the  grand  jury,  and  from  hearing  the  depositions 
taken  before  him  read,  the  grand  jury  may  make  a  pre- 
sentment. 

Rule  refused. 

after  time  had  been  taken  to  deliberate,  to  compel  a  justice  of  tlie  poee  ^ 
canse  an  examination  taken  before  him  to  be  produced  at  the  ttid,  iw 
to  gire  the  party  a  copy  in  the  mean  time :  and  in  Wdek  v.  iBcl«*i 
Barnes,  468.  in  an  action  for  a  maliciooa  prosecution,  a  mk  was  (Mdm 
for  the  committing  magistrate  to  shew  canse  why  he  should  not  pen* 
the  plaintiff  to  inspect  and  take  a  copy  of  the  infonnatkm  at  hisovsa- 
pence,  and  cause  the  original  information  to  be  produced  at  the  trial;  iv 
after  cause  shown,  the  rule  was  made  absolute  on  the  anthoritf  of  ^ 
case  in  1  Stra.  The  practice  and  authorities  are  stated  in  ClUMy'f  CriaL 
Law,  1  rol.  88-9,  577,  585. 


Barnard  and  another,  Executors  0/ Barnard  tk 

Elder,  against  Higden. 

npi  HIS  was  an  action  for  money  had  and  received  by 
the  defendant  to  the  use  of  the  plaintiff's  tcstotor 
deS^^di  ap.  ^^  *^'8  life-time.    At  the  trial,  an  account-book  was 

peared  on  the  trial  to  be  claimable  if  at  all  in  the  character  of  surriri  ng  partnerof  the  ^"^ 
and  was  nonsuited;  tiic  Court  refused  to  refer  it  to  the  master  to  tax  the  defcndinr» 
costs,  it  being  doubtful  whether  justice  would  be  done  by  such  an  order,  [(f) 

[a)  Sec  1  ^.  &  /f.  386.  and  other  cases,  ;/m/.  An  executor  is  lisU«  » 


Nov,  lilth. 


When  a  plain- 
tiff, sued  as  Ex- 
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produced,  shewing  the  state  of  the  accounts  between         18 19- 

the  parties;  by  which  it   appeared  that  the  present  against 

• Bakkardavd 

costs  on  a  judgment  of  non  pros,  and  if  these  be  any  ground  for  relieving  another, 

him  from  the  payment  of  costs,  l^c  should  apply  to  the  Court  for  leave  of^Babnajid 

to  discontinue  without  payment  of  costs,    ^non.  /Ti/.  Term,  1817.  Feb,  against 

12.    On  a  former  day  a  rule  nisi  was  obtidned,  calling  on  the  defendant  to  Uioden. 
shew  cause  why  the  master  should  not  review  his  taxation  of  costs,  on  the 

ground  that  he  had  allowed  the  defendant  the  costs  of  a  nonpros,  the  plain-  An  executor  is 

tiff  being  an  executor.  LittkdaU  shewed  cause  against  the  rule,  contend-       ^  ^^ 

®  .     ,  ^  ^       ,        costs  on  a  non 

ing  that  an  executor  u  liable  to  costs  on  a  nonpros^ ;  and  referred  to  the    j^^g  .  \i  \^^ 
cases  in  Haws  v.  Saunders,  3  Burr,  1585 ;    Higgs  v.  Worry,  6  T.  R.  654«    wishes  to  be  re- 
Tidtl,  6th  ed.  1013.  3  jBm.  &  Put,  117.  But  Lord  Eilmborough  Ch.  J.siud,    lieved  from 
that  that  point  was  too  clear  to  be  disputed.    Q\fford,  contra,  in  support    ^^  i '  *^  ^Ug 
of  the  rule,  distinguished  the  cases  referred  to  by  Littledalc,  and  observed    Oourt  for  leave 
that  in  Howes  v.  Saunders,  2  Burr,  1584.  the  nonpros,  was  signed  for  want    to  discontinue 
of  declaring  in  due  time ;  and  that  in  Higgs  ▼.  ^"aring,  6  T.  R.  654.  the    without  pay- 
defendant  demurred  to  the  plaintiff's  action,  and  the  plaintiff  not  having    ™*'*'  ^^  *^*** 
joined  in  demurrer,  the  defendant  signed  judgment  of  nonpros.  But  in 
this  case  the  action  was  brought  on  a  bond,  and  circumstances  prevented  the 
plaintiff  from  proceeding.    Those  cases  were  founded  on  the  wilfiil  laches 
of  the  plaintiff.    Boyley  J.  It  is  sctticd  that  an  executor  is  liable  to  the 
costs  of  a  nonpros.  Abbot  J.  The  plaintiff,  if  he  wished  to  have  been  re- 
lieved, should  have  applied  to  the  Court  and  endeavoured  to  obtain  leave 
to  discontinue,  and  then  he  would  have  filed  an  affidavit,  and  the  other 
party  would  have  had  an  opportunity  of  answering  it  or  not.    Rule  dis- 
charged. 

An  executor  is  liable  to  costs  on  a  disamiinMance,  if  he  hits  knowingly 
brought  a  wrong  action.  Harris  v.  Jonesy  3  Burr.  1451.  1  Sir  IT.  Bla.  R. 
451,  S.  C.  Melkuish  v.  Maunder,  2  New  Rep.  72.  Tidd,  1013.  but  other- 
wise not.     Id.  ibid.  Baynhan  v.  Matthews,  2  Strtu  871. 

An  executor  when  defendant  is  not  liable  to  costs,  de  boms  proprius  if    On  a  judgment 
he  plead  plene  adaunistramt  or  plene  admimstramt  prater,    and  the  plaintiff    of  assets  qwm- 
admitting  the  truth  of  the  plea,  takes  judgment  of  assets  tpuendo  acdderini ;         accedert    , 
but  judgment  may  nevertheless  be  given  for  costs  de  bonis  testatoris.  De    ^  executor  of 
Tastet  tLgaiDMl  Andrade,  BdmimstrtitOT,  Joa^m  Andrade,  3/tcA.  Term,  58     a  judgment  out- 
Geo,  3.  1817,  28th  of  Noc,   Assumpsit  on  ti^protsaasBTy  note  made  by  the     standing,  and 
intestate.    Plea  of  judgment  recovered  in  King's  Bench  against  the  de-    J|?'^"*^J^^  f 
ceased  by  another  creditor  to  the  amount  of  910/.  and  plejie  administravit    jg  cntitied  to 
priBter,  a  sum  insufficient  to  satisfy  that  judgment.  The  plaintiff  prayed    costs  ^ftonw 
judgment  for  assets  in yWtfro.  LUtledak  on  a  former  day  obtained  a  rule  to    testatoris, 
shew  cause  why  it  should  not  be  referred  to  the  master  to  see  what  was  due 
for  principal  and  interest  on  the  promissory  note,  and  edso  to  tax  the  pkdn- 
tiJjT  his  costs,  and  why  the  plaintilT  should  not  be  at  liberty  to  sign  final 
judgment  without  executing  a  writ  of  inquiry ;  relying  on  Deame  y.Grimp, 
2  Sir  fF,  BUickstom^s  Reports,  1275.  where  it  was  said  that  the  plaintiff  in 
a  case  of  this  nature  is  cntitied  to  have  his  costs  eventually  de  bonis  tes- 
iaioris, 

Chitty  shewed  cause,  and  sobmitted  that  the  defendant  was  not  liable  to 
costs  upon  the  plea  of  pknt  administravit ,  the  plaintiff  having  admitted  the 
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or  BA&wA&Dy 

ttgaeinH 
HlODBX. 


1819»  plaintiffs  were  partners  with  their  father  in  his  life- 
BAftVARDAKD  tiinc,  thcir  names  being  used  as  members  of  the  firm, 
ANOTHEm,  although  they  had  no  personal  interest  in  those  ac- 
counts ;  and  it  appeared  further  that  a  commission 
of  bankrupt  had  been  issued  against  the  plaintifTs  and 
their  other  partner,  and  that  the  defendant  had  settled 
and  adjusted  all  the  accounts  with  the  assignees,  and 
it  was  Strom  that  the  defendant  verily  believed  the 
plaintiffs  well  knew  the  state  of  the  accounts,  and  were 
infonned  by  defendant  that  there  was  no  claim  upon 
him.    The  plaintiffs  were  nonsuited. 

Denman  last  Term  moved  for  a  rule  to  shew  cause 
why  the  defendant  should  not  be  allowed  his  costs  in  this 
action  to  be  taxed  by  the  master,  contending  that  the 
plaintiffs  might  have  sued  in  their  own  right  as  surviv- 
ing partners  of  their  father,  and  thij,t  the  expedient  of 
suing  as  executors,  was  a  mere  fraud,  to  deprive  the 
defendant  of  his  costb. 


Reader  now  shewed  cause,  and  said  it  was  trae  that 
the  plaintiffs  i^r^e  nonsuited  at  the  trial,  on  the  pro- 
duction of  the  pass-book,  between  these  parties  and 
the  defendant ;  in  which  pass-book  the  present  plain- 
tiffs appeared  as  partners  with  their  father,  for  their 
names  were  used  as  such  ;  but  in  point  of  fact,  they  had 

truUi  of  Uie  plea  and  taken  judgmeiit  of  atteta  ia/^Oitro ;  and  bfe  rffeitd 
to  Noeli  T.  Nebon,  2SmmiL2l7.  TUkTs^ne.  6th  ed.  1014.  BJbckca 
Costs,  2d ed.  208.  and  to  the  forma  in  lALEmtr,  475.  7;<fir^Fbniis,4thcd. 
2201.  and  7UU"«  Practice,  6th  ed.  1014.  noOs  c.  The  Conrt  hdd  thai 
though  the  defendant,  the  adminietimtor,  yhs  not  peftdfiaSy  liable  to  pit 
costs,  yet  that  the  plamliff  was'entMed  to  be  paid  hU  cbsfis  oiitof  tte 
estate  of  the  deceased,  and  that  thfere  was  no'  reasodwhy  a  peHon  i^ 
had  a  lawful  daim  on  the  estate 'shoidd  be  deprif^  of  tiiecostsificiirreiiii 
recovering  his  debt  and  secmiilg  a  prefbrenee  by  piiMxedfaigim^  b^bv 
obtained  judgment  to  be  paid  out  of  futui«  aMets.  ThereRire  thoo^  th 
executor  was  not  liable  de  banik  pnprhtt,  yet*  that  jiidghiefit  vA^  ^ 
be  for  costs,  to  be  recovered  de  boms  tettatoru qwmdo  aceider»tt  aod^ 
therefore  the  rukahonld  be  absolute,  add  the  cOMS  of  the  appfieadontobe 
coetoin  the  cause,  and  not  to  afibcC  the  MeA&taatpei^Mitixif, 


HioBrsr. 
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no  interest  in  the  transaction,  and  therefore  be  contended         1819* 
that  the  ground  upon  which  this  motion  was  made   Baknard  and 
completely  failed.  ^.°J„"xoi 

OF  Barkard, 

Deuman  in  support  of  his  motion^  now  proposed  ^f^!^ 
to  shew  by  affidavits  that  this  action  might  have 
been  brought  by  the  plaintiffs  in  their  own  right; 
and  that  they  knew  that  the  debt  had  been  satis* 
fied,  and  that  they  were  proceeding  vexatiously ;  and  if 
so,  the  cases  of  Comber  v.  Hardcastle  {a)  and  Grim- 
stead  V,  Shirley  {b)  were  decisive  authorities  in  favour 
of  this  application. 

The  CouBT  was  at  first  strongly  disinclined  to  re* 
ceive  affidavits  for  this  purpose ;  but  for  the  sake  of 
the  argumenty  and  to  prevent  the  expence  of  another 
motion,  they  allowed  Denman  to  go  into  them* 

The  affidavits  stated  that  the  plaintiffs  and  their 
father,  the  testator,  were  in  partnership  together  pre- 
vious to  the  year  1814,  in  which  year  a  separate  com- 
mission of  bankruptcy  was  sued  out  against  one  of 
the  plaintiffs,  on  which  occasion  the  defendant  nnd  all 
the  partners  in  the  firm  balanced  and  settled  their  ac- 
counts respectively.  The  affidavits  went  on  to  state  as 
a  further  objection  to  the  plaintiffs*  right  to  sue  as  ex- 
ecutors, the  belief  of  the  defendant  that  the  debt 
claimed  in  this  suit,  even  supposing  it  still  existed, 
was  not  recoverable  by  the  plaintiffs  as  executors,  but 
if  recoverable  at  all  was  recoverable  by  the  assignees, 
under  the  separate  commission  So  that  the  plaintiffs 
well  knew  they  had  no  right  to  sue  at  all,  but  still 
less  in  the  character  of  executors* 

Deiisnan  therefore  contended^  that  these  circom* 

■■  ■  I     I     I         I  T  ■■  I  I  II  111! ,  ,  ,  .  I..,, 

(a)  3  Bos,  if  Put.  115. 
,    (6)  2  TVfiml..  116.  and  Bee  HoiUt  ▼«  Smiih,  10  £ast,  293;  Zachariak  r. 
Pu§$y\B9rn.ifAUU21A^ 
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1819-  stances  brought  the  care  precisely  within  the  decbion 

Ba&ka&davd  ^^   Comber  and  Hardcasile.     He  submitted  that  the 

EmcuT"^'  Court  would  hesitate  before  they  laid  down  a  rale 

OP  Barnard,  which  would  sanction  a  plaintiff  in  describing  himself 

HioDEM.  ^  executor,  in  order  to  exempt  himself  from  costs. 

Abbott  Ch.  J.     If  we  were  to  direct  a  taxation  of 
costs  for  the  defendant  in  this  case,  I  cannot  help  think- 
ing that  our  decision  would  be  erroneous ;  for  I  do  not 
think  this  is  a  case  within  the  statute  of  23  H.  8.  c.  15. 
giving  the  defendant  costs.    I  do  not  consider,  that  in 
making  an  order  such  as  that  which  wc  are  now  called 
upon  to  make,  we  should  be  acting  properly ;  for  when 
the  whole  matter  comes  to  be  discussed,  it  may  be  ex- 
tremely questionable  whether  such  an  order  would  be 
according  to  the  justice  of  the  case;  and  we  ought  to 
be  perfectly  satisfied  that  we  should  be  doing  justice 
before  we  acted  upon  the  decision  in  the  Court  of 
Common  Pleas.   In  taking  upon  ourselves  such  a  juris- 
diction, we  ought  to  be  well  assured,  that  the  defendant 
is  really  entitled  to  costs ;  but  I  do  not  think  this  a 
case  in  which  we  ought  to  be  called  upon  to  grant  this 
application. 

Bayley  J.  The  case  of  Grt»w/e//c?v.  SA/r/cjf,  is  dis- 
tinguishable from  this  ;  because  there  it  clearly  appear- 
ed that  the  plaintiff  having  sued  as  executor,  added 
a  count  stating  a  cause  of  actioo  for  which  he  might 
have  declared  in  his  own  right.     Before  the  statute  of 
Glocester  a  defendant  had  no  right  to  costs  at  common 
law.    The  statute  of  Henry  the  8th,  gives  the  defend- 
ant costs  in  cases  where  the  plaintiff  is  non-suitfid; 
but  that  statute  speaks  only  of  contracts  made  between 
the  plaintiff'  and  another  person,  and  docs  not  apply  to 
an  action  at  the  suit  of  an  executor  upon  a  supposed  con- 
tract with  the  testator;  and  this  distinction  was  hinted 
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at  by  the  Court  in  Strange  {a).     I  recollect  a  case,  in         18 19. 
which  an  action  having  been  brought  for  diverting  a   Baekardavd 
water-course,  against  a  tenant  who  was  a  very  poor     ^^c^^Ji^^ 
person ;  and   upon   an   application  to   the  Court   of  op  Baknau>, 
Common  Pleas,  the  Court  obliged  the  landlord  to  pay       Hiodex. 
the  costs,  though  he  was  no  party  to  the  suit ;  but 
there  the  costs  were  awarded  on  the  ground  that  the 
defendant  was  merely  a  nominal  party,  and  was  sued  as 
tenant,  the  landlord  defending  him  (b).     I  think  how- 
ever the  present  case  is  too  doubtful  to  call  upon  the 
Court  to  interfere. 

Ho  LEO  YD  J.  was  of  the  same  opinion. 

Rule  discharged. 

(0)  Marsh  v.  Yellowly,  2  Stra.  1107-8;  Tattcnallr.  Gro0te,  2  Bot.  ^ 
Ptf/.  255,  per  Lord  EUtm,  C.  J. 

(6)  f^ide  Doc  dcm.  Locke  v.  Franklin,  7  Taunt.  9 ;  2  Lev.  G6  ;  6  Mod. 
309;  Runn.  Eject.  417;  Mickey  v.  Buri,  7  7Vrim/.  48;  Webb  t.  ff'^ard, 
7  T.  R.  296 ;  3  M.  if  S.  283 ;  6  Taunt.  123. 


BiRKETT  and  others  against  Wilian  and  others,     jv^^lfiyth. 

jO  COMFN  moved  for  a  rule  to  shew  cause  why  the  Where  anew 

master  should  not  be  directed  to  review  his  tax-  after venS!^  for 
ation,  and  allow  the  plaintiff  the  costs  of  a  former  trial   JJi'^tJ^^Jj^^ 

of  a  misdirection  of  the  Judge,  and  such  rule  is  silent  as  to  costs,  and  the  plaintiff  svoceeds 
on  tha  second  trial  of  the  cause,  he  is  not  entitled  to  the  costs  of  the  first  tiUl.  (a) 


(a)  Where  the  rule  is  silent  as  to  eosts,  and  a  second  trial  takea  place, 
the  costs  of  the  first  trial  are  never  allowed  in  K.  B.  whichever  way  the  ver- 
diet  may  be  found  on  the  second  trial,  Jackson  v.  Halbtmy  ante,  20  and  22, 
per  Bayley  J.  and  cases  there  cited,  in  general,  where  the  plaintiff  sub- 
mits to  a  nonsuit  in  consequence  of  the  direction  of  the  Judge,  the  Court 
#ill  grant  a  rule  for  the  nonsuit  to  be  set  aside  and  a  new  trial  had,  expressly 
without  costs.  Harris  v.  Butierley,  Ctnvp.  483 ;  Pochin  v.  Pawley,  1  Bla. 
Rep.  670.  Add  the  same  has  been  done  in  other  instances.  BustaR  v. 
Hnggy  3  Wilt,  146,  G.  P.  Rackham  v.  Jesup,  3  Wik.  333.  So  in  Edis  v.  the 
East  India  Company,  Steer's  Law  of  Costs,  ed.  1768,  p.  158.  1  Bla,  Rep. 
298,  S.  C. ;  2  Burr.  ^216,  S.  C.  where  a  verdict  for  the  plaintiff  was  set 
aside,  on  the  ground  of  evidence  haTing  been  admitted  at  the  trial  of  the 
uaage  and  custom  of  merchanlS)  the  Court  set  atfde  the  verdict  without 
costs.  And  in  Howorth  v.  Samuel,  Mil.  T.  1818,  F^b.  10,  MSS.  it  was  laid 
down  by  Lord  Ellenborough  C.  J.  that  in  all  cases  where  the  jury  have 
given  a  pen'crse  verdict,  the  Court  will  grant  a  new  trial  without  costs. 

2  U 


6^4f 
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of  this  actioD,  the  verdict  obtained  by  the  defendant 
oo  that  occasion  having  been  set  aside  on  the  ground 
of  a  misdirection  of  the  learned  Jadge  by  whom  the 
cause  was  tried,  and  a  new  trial  awarded,  in  which  the 
plaintiff  succeeded,  and  obtained  a  verdict.  The  mas- 
ter in  taxing  costs  had  only  allowed  the  plaintiffs  the 
costs  of  the  second  trial.    He  admitted  that  it  was  a 
general  rule,  that  where  a  plaintiff  is  nonsuited,  or  the 
verdict  is  found  against  him,  he  is  not  entitled  to  costs; 
but  he  submitted  that  this  case  was  distinguishable  fiom 
that  general  rule,  inasmuch  as  a  new  trial  had  bea 
awarded  on  the  ground  of  a  misdirection  in  point  of 
law  by  the  learned  Judge  who  presided  at  the  first;  for 
the  plaintiff  on  that  trial  did  not  fail  in  recoyering  a 
verdict  from  any  fault  of  his  own.    No  authority  ui- 
doubtedly  was  to  be  found  in  support  of  the  motioD. 
But  suppose  instead  of  moving  for  a  new  trial,  the  piaio- 
tiffs  had  tendered  a  bill  of  exceptions  to  the  leaned 
Judge's  direction,  and  that  the  lattar  had  sealed  it; 
and  upon  a  writ  of  error  being   brought,  a  fentre  tf 
novo  was  awarded,  he  submitted  that  the  plaintiff  would 
stand  in  the  same  situation  as  if  the  juiy  had  found 
for  him  upon  the  first  trial.    It  is  said  in  a  note  to  Mr* 
Serjeant   WilliamM*  edition  of  SaunderSf  that  under 
such  circumstances  the  plaintiff  shall  be  put  io  the 
same  situation  as  if  he  had  succeeded  on  the  first  trial  I 

■    '*"■*'         *    '  '    "     ■—■■■■■■■■■  w^^.——  ■  I  " 

{PaMiV.  Pawkg^  1  Bla.  Rep.  «70|  PkSOift  y.  ^mkr,  Cmp^^ ^' 
BanaMh  IFt/fer,  4480  bntthat  where  the  ▼•rdktprocM^fimatai^ 
erftrrorinthejiiry,  the  new  trud  is  gnotod  on  ptyvent  of  ooili ;  i*^ 
taally  tbc  Court  directed  under  the  particoler  rimmetirfr  of  tfaefli^ 
IhattheeoeliihoiddabuittheeTent.— SeeelaoJMcT.  Cbvr,  lAr»(MS; 
JlecTDV  ▼.  Afl^  1  Airr.  12;  Bright  r.  Eymi^l  Bmt.^S^\  f^i*^ 
Where  the  came  waa  taken  by  mistake,  the  Conii  nfined  to  mke  ** 
pajnBent  of  coeti  a  condition  of  the  rnle  for  a  new  trial.  JSfAri^^' 
JTrnp,  JSttf.  T.  1815,  ^^  19.  /f^«/A  moved  for  a  nev  HH  ^  ^ 
haling  been  taken  aa  an  undefended  one  by  "|S«**ir^^  and  it  «m  Mt  i* 
the  paper.  The  Court  granted  a  rule  md,  which  was  aftenranb  ^ 
abeolute^  T^uic^,  contra,  endeavouredto  maiatiia  that  the  new  trialib^ 
only  be  granted  OB  payment  of  eottt;  hvt  thtCtart  did  Bol  iMrt  Ull^ 
aifiuifat* 
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and  for  this  several  authorities  are  cited.  In  a  late  case 
of  Jackson  v.  Hallam  (a)  it  was  held,  that  the  defend- 
ant having  applied  for  and  obtained  a  new  trial  after 
a  verdict  against  him,  instead  of  going  down  again  to 
trial  gave  a  cognovit  confessing  the  action,  he  was 
liable  to  pay  the  costs  of  the  former  trial. 


IBI9. 

BiRKETT 

Aim  oTHxms 

againgi 

WiLLAK 

AMD  OTHXmi. 


Per  Curiam.  The  case  last  cited  is  clearly  an  au- 
thority against  this  application,  because  there  the 
plaintiff  succeeded.  In  the  present  vase,  it  is  admit- 
ted that  the  plaintiff  failed  in  the  first  action,  by  having 
a  verdict  found  against  him  ;  nothing  can  be  clearer 
than  that  he  is  not  entitled  to  the  costs  of  the  trial  in 
which  he  has  failed.  We  are  called  upon  to  suppose 
a  case  which  does  not  exist,  and  thereby  concede 
grounds  for  founding  this  motion.  The  practice  of 
the  Court  applicable  to  cases  of  this  description  has 
been  long  established,  and  we  ought  not  hastily  to 
break  in  upon  it.  The  rule  is  clearly  settled,  that 
a  plaintiff  who  fails  in  bringing  his  action  is  not  en- 
titled to  call  upon  the  defendant  to  pay  his  costs,  even 
though  he  afterwards  succeeds  upon  a  new  trial.  The 
case  of  Liekbarrow  v«  Mason  (b)  is  a  clear  authority 
upon  this  point,  for  there  it  was  held,  that  where  a 
venire  de  novo  is  awarded,  the  party  succeeding  ii 
only  entitled  to  the  costs' of  the  second  trial. 

Rule  refused. 


(a)  Antey  19. 


(A)  <iT.R.131. 


t 

Baildon  against  Pittbr. 


yov.  I9C1|. 


Tf^EADER,  in  the  course  of  last  Term,  obtained  a  A  defendant 

JTm*  11  1  ^     /-^t    .\.      residing  withitt 

rule  to  she>v  cause  why  upon  payment  or  8/.  the   the  Junsdktloa 
defendant  should  not  be  exempt  from  costs,  pursuant  S^^J^^^foTthe 

citf  of  SAtk^  u  entitled  to  be  sned  in  that  Court  for  a  debt  nnder  10/.  though  the  cause  o( 
action  accrued  and  the  plaintiff  resided  out  of  the  jurisdiction.    And  if  such  an  action  b« 
brought  clsewocre,  the  Court,  on  motion,  Vrill  deprive  the  plaintiir  of  costs.  (<f) 

•  _      

(«;  Tlie  Court  of  Requests  for  the  city  of  Lond<m  did  not  lonneriy 

O   jff  <^ 


636 


CASES  IN  MICHAELMAS  TERM 


1819. 

Baildon 

against 

PlTTER. 


Under  the 
London  Court 
of  Conscience 
act,  the  prac- 
tice u  to  stay 
proceedings,  on 
paying  the 
money  without 
costs  and  not 
to  require  a 
suggestion. 


The  defendant 
cannot  enter  a 
suggestion  on 
the  roll  under 
the  Middlesex 
Court  of  Con- 
science  act, 
wheife  a  ver- 
dict is  found  for 
\»,  damages,  on 
an  issue  taken 
upon  a  plea  in 
abatement  oi 
viisttcmer. 


to  the  45  Geo,  3.  c.  67.  "  An  act  for  the  more  speedy 
and  easy  recovery  of  small  debts  within  the  city  of 
Buth^  and  the  liberty  and  precincts  thereof/'  And  why 

hold  jurisdiction  over  causes,  unless  both  the  plaintiff  and  defeiduC  voe 
resident  in  the  city.  Brooks  v.  Aforavia,  2  Hen.  Bio,  Rep.  220.  but  onier 
the  39  and  40  Geo,  3.  c.  104,  the  jurisdiction  of  this  Court  is  exteoded 
to  debts  not  exceeding  5L  due  to  any  person  or  permns,  whether  rendiiif 
within  the  city  or  els'^where.    But  the  hardship  which  this  prtyviaion  bi 
imposed  on  plaintiffs,  has  been  the  subject  of  obserration,  tod  b  aid 
to  render  it  necessary,  that  the  Court  should  not  extend  the  methodi 
of  redress  pointed  out  by  the  statute,  beyond  what  the  terms  of  itviUstricdy 
warrant.  Board  v.  Parked,  7  East,  50.  The  Birmingkam  Courtof  Reqoc^ 
act  also,  (47  Geo.  3.  sess.  I.e.  14,  loc.  and  pers.)  does  not  reqaifc  tk 
pUintiflfis  to  reside  within  the  jurisdiction,  or  the  cause  of  sctioa  to  lone 
there,  in  order  that  the  jurisdiction  of  the  Court  may  attach;  and  nopff- 
son  to  whom  a  debt,  or  cause  of  action  of  a  certain  nature,  not  exceediag 
5/.  is  owing  from  a  person  re^dent  within  the  jurisdiction  of  dut  Coarti 
canrecoter  any  costs  if  he  sue  elsewhere  than  in  that  Court.  Zear  ▼•  i^*- 
gers,  4  TauHt.  150 ;  Ttdtf,  989.    The  London  Court  of  Gonadeoce  act  tf- 
tends  to  actions  brought  against  attomies,  for  debts  not  amoontiDf  to  U 
and  the  Court  in  such  a  case  will  grant  a  rule  for  staying  proceediDgs,  on 
payment  of  the  debt  without  costs,  without  obliging  the  phdntHT  to  enter 
a  suggestion  on  the  roll,  Robinson  v.  Hckers  and  another,  7ftii.T«  1816,  J«( 
29 .    Spatikit  moved  to  stay  the  proceedings  in  this  case,  on  paymeat  of  tbe 
debt  without  costs.    He  stated  that  the  ac^n  was  brought  agunst  in  at- 
torney for  less  than  5/. ;  that  the  attorney  resided  and  carried  on  bnaiw 
in  the  city  of  London,  and  within  the  jurisdiction  of  thelowbiCoaitof 
Conscience  act,  and  that  he  occupied  a  house  there  jointly  with  hb  put- 
ner.    He  contended  that  the  clause  extends  the  case  to  ^Aanaa,  ootfitn- 
standing  any  claim  of  privilege,  and  that  the  practice  was  to  stay  pneerf' 
ings  upon  paying  the  money  without  costs ;  for  there  was  notfainf  in  w 
clause  respecting  attomies,  as  to  entering  a  suggestion  on  the  roll  Ct^ 
aniats  evrietj  sud  he  had  obtained  a  rule  in  that  form  thin  Term.  Hw*p 
J.  at  first  asked  if  the  fiu^ts  should  not  be  entered  on  the  roll  by  ^7 ^ 
sugges^n,  but  afterwards'a  rule  nisi  was  granted  in  the  terms  prayed.  And 
see  Dunster v.  Day  and  Smith,  8  East,  239  ;  Fboit  v.  Coart,  iSm.^^ 
588  ;  Barney  v.  Tubb,  2  Hen.  Bla.3b\  ;  Lawson  v.  Moggridgt,  1 T^-^' 
And  a  suggestion  cannot  be  entered  under  the  statute  23  (^  ^  ^  ^ 
in  order  to  entitle  the  defendant  to  double  oosti  after  judgment  l7d^ 
fault  and  writ  of  enquiry,  but  only  where  there  has  been  a  trial.  H^^^- 
Lhyd,  4  ^.^^.171.  Tidd,^^X    The  defendant  is  not  at  liberty  to  enter  > 
suggestion  on  the  roll,  under  the  Mtddkaex  Court  of  Conndeoce  »^ 
where  averdict is  found  fqr  Is.  dtoiageson  an  lasoe  taken  on  apka  incite' 
mcnt  of  misnomer.    U^ekhen  v.  Le  Pelietier,  HH  T,  49  Geo.  3.  Am^ 
for  money  had  and  received.    The  defendant  pleaded  miiaoaicr  in  ^ 
mtnt,  and  issue  being  taken  thereon,  a  verdict  was  obtamed  ^^^ 
tiff,  with  \s.  damages.    Gtudee  moved  to  enter  4  suggestion  oB  the  roU 
under  the  Middlesex  Court  of  Conscienca  act      Omttm  |tad  ^9^ 
shewed  cause.    The  Cottrt  held  that  the  act  did  not  apply  to  iiiofi  ^  ^ 
description,  and  diicharged  the  rule. 
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the  plaintiff  should  not  be  restrained  from  suing  out  ex-        18 19. 

ecution  in  this  cause.  — 

Baildom 

The  case  disclosed  upon  the  affidavits  was  this  :«-  Pzttbr. 
The  action  was  in  assumpsit  upon  a  promissory  note 
made  by  the  defendant  in  London  for  payment  of  10/.  to 
a  tradesman  for  goods  sold  and  delivered  there^  and  there 
indorsed  to  the  plaintiff,  and  a  verdict  was  recovered  in 
this  Court  for  8/.  at  the  second  Sittings  in  last  Term. 
The  plaintiff  and  defendant  resided  in  London  when 
the  cause  of  action  arose  there,  but  the  defendant  after- 
wards removed  to  the  city  of  Bath,  and  resided  there 
at  the  time  the  action  was  commenced  ;  and  the  ques- 
tion wasy  whether  the  plaintiff  was  to  be  deprived  of 
his  costs  by  virtue  of  the  45  Geo.  6.  c.  67. 

Chitty  now  shewed  cause  against  the  rule,  and  con- 
tended that  the  action  was  well  brought  in  this  Court, 
and  that  there  was  nothing  in  the  provisions  of  the  Bath 
Small  Debt  act,  which  could  compel  the  plaintiff  to 
sue  the  defendant,  within  the  loc&l  jurisdiction.     He 
submitted  that  the  act  was  passed  solely  with  a  view 
to  the  recovery  of  small  debts  contracted  in  the  neigh- 
bourhood of  Bathf  as  appeared  from  the  preamble  of 
the  act.    The  motion  was  founded  upon  the  47th  sec- 
tion of  the  act,  which  though  general  in  its  terms,  must 
yet  be  considered  as  supposing  that  the  debt  had  been  con- 
trac  ted  within  the  jurisdiction  of  the  inferior  Court^which 
was  not  the  case  here ;  and  the  Court,  in  construing  this 
act  of  parliament,  must  look  to  the  policy  and  object 
which  the  legislature  had  in  view.    The  Court  would 
not  extend  the  operation  of  this  statute,  unless  there 
were  words  which  clearly  and  distinctly  comprehended 
this  case.  If  the  Court  were  to  consider  the  jurisdiction 
of  this  inferior  Court  as  extending  to  the  recovery  of 
debts  contracted. out  of  its  limits,  such  construction 
of  the  act  would  lead  to  the  most  mischievous  conse- 
quences.    Suppose  a  defendant  contracting  a  debt  in 
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1819-         Yorkshire,  chose  to  go  and  reside  in  Bathy  would  the 
Baildox       Court  say,  that  the  plaintiff  was  bound  to  carry  his 
l^TTiti        witnesses  from  the  former  to  the  latter,  in  order  to  re- 
cover his  debt?  and  yet  such  was  the  proposition  to  be 
contended  for  on  the  part  of  the  defendant.    The  act 
gave  the  Court  no  power  of  compelling  witnesses  out 
of  the  jurisdiction  to  attend,  so  that  the  plaintiff  might 
be  totally  unable  to  prove  his  debt.    In  Bac.  Ab.  tit. 
Courts,  D.  4.  and  in  Rol.  Ab.  545,  6,  it  is  laid  down, 
that  the  jurisdiction  of  inferior  Courts  is  to  be  construed 
strictly,  and  that  such  Courts  have  no  cognizance  over 
debts  contracted  out  of  their  limits.  S.P.  1  Leo-iO.  In 
Trevor  v.  Wall  {a)  it  was  held,  that  in  an  inferior  Court 
the  declaration  must  allege,  that  the  money  was  had 
and  received  within  the  jurisdiction,  as  well  as  that  the 
defendant  promised  to  pay  it.     In  furtherance  of  hii 
argument  he  also  cited  Rex  v.  Daruer  {h). 

Bjlyley  J.— That  was  the  case  of  a  common  law 
Court  extended  by  an  act  of  parliament,  and  conse- 
quently does  not  affect  the  present,  which  is  a  Cob^ 
entirely  new,  and  owing  its  origin  to  the  act  of  ?»• 
liament. 

Reader,  in  support  of  the  rule.  The  Court  of  Re- 
quests at  Bath  derives  it  authority  from  this  act  of 
parliament,  and  therefore  all  the  arguments  which 
might  arise  from  decisions  referable  to  inferior  Courts 
of  common  law  jurisdiction,  have  nothing  to  do  with 
the  present  case.  Where  a  new  Court  is  created  b/ 
act  of  parliament,  its  authority  must  depend  entirely 
upon  the  construction  of  the  act  which  gives  it  jn^ 
diction.  The  Court  therefore  in  deciding  the  picsen^ 
question  must  have  reference  only  to  the  act  of  parlia- 


(a)lT.R.151,  {h)  6T.R.  242. 
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ment  under  consideratiou.  Whatever  observations  1819. 
therefore  may  arise^  as  to  the  hardship  of  the  plaintiffs  baildow 
case,  cannot  be  taken  into  the  account  in  deciding  p^*^, 
this  question ;  bnt  even  such  arguments  would  be  of 
little  avail,  because  the  plaintiff  himself  might  have 
gone  to  Bath  to  prove  his  own  case,  and  therefore  he 
could  not  labour  under  the  same  difficulty  to  which 
he  would  be  subject  in  the  superior  Courts  of  JVestmiyi^ 
ter  Hall,  where  he  could  not  be  a  witness  in  his  own 
cause.  This  question  turns  upon  three  clauses  of  the 
act :  the  first,  twelfth,  and  twenty-second.  The  sim- 
ple question  is,  whether  this  was  a  debt  recoverable 
under  the  last  mentioned  clause  within  this  jurisdic- 
tion. By  that  clause  it  is  provided,  "  that  any  debt  or 
debts  due  to  any  person,  whether  such  person  shall  re- 
side within  the  jurisdiction  of  the  said  Court  or  not, 
shall  be  recoverable  against  any  debtor  resident  within 
the  said  jurisdiction.**  Upon  this  clause  therefore  the 
whole  case  depends.  As  to  the  observation  founded 
upon  5.  43,  by  which  a  power  is  given  to  the  inferior 
Court  to  summon  witnesses  resident  only  within  the 
jurisdiction,  such  observation  can  have  no  weight  in 
the  case,  because  the  same  objection  would  arise  even  ^ 

in  cases  before  the  superior  Courts,  if  a  witness  chose 
to  remove  out  of  the  reach  of  their  process.  This 
Court  has  no  power  to  compel  the  attendance  of  a 
witness  residing  out  of  its  jurisdiction^  and  therefore 
the  objection  relied  upon  would  apply  with  equal 
weight  to  the  jurisdiction  of  every  Court  in  the  king- 
dom, whether  local  or  general. 

Abbott  Ch.  J.  We  cannot  look  to  the  policy  of 
acts  of  parliament  of  this  description,  or  to  the  motives 
of  the  legislature  for  their  enactment ;  nor  can  we  at^ 
tend  to  the  particular  inconveniences  that  may  arise 
in  the  course  of  their  operation.  We  must  give  effect 
to  the  plain  language  of  the  legislature,  according  to 
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I8I9.         the  fair  interpretation  of  the  words  of  the  act.    It  seems 
Baildon      ^o  ^^>  ^^^^  ^^^  language  of  tlie  l6th  section  is  too  large 
^airui        |.Q  admit  of  any  doubt.     It  puts  the  jurisdiction  of  the 
commissioners  upon  the  residence  of  the  defendant  j  where 
the  sum  to  be  recovered  doee  not  exceed  10/.     By  this 
section,  the  commissioners   are  entitled  to  decide  be- 
tween party  and  party,  in  all  tliese  enumerated  causes, 
where  the  amount  does  not  exceed  10/.     Then  comes 
the  22d  section,  which  enacts,  "  That  from  and  afler 
the  meeting  of  the  said  commissioners,  it  shall  and  may 
be  lawful  to  and  for  any  person  or  persons  (whether 
such  person  or  persons  shall  reside  within  the  jurisdic- 
tion of  the  said  Court  or  not),  having  any  debt  or  debts 
on  the  balance  of  account  or  otherwise  howsoever, 
not  exceeding  the  value  of  10/.  due  or  owing,  or  be- 
longing to  him,  her,  or  them,  in  his,  her,  or  their  own 
right,  or  in  the  right  of  any  other  person  or  persons,  or 
as  executor  or  administrators,  guardian,  assignee,  or 
trustee  to  any  person  or  persons,  or  due  or  owing  to 
him  as  chamberlain,  town-clerk,  or  other  officer  to  any 
body  corporate,  or  collector  of  any  rates  or  taxes,  or  as 
clerk  or  other  officer  to  any  commissioners,  or  to  any 
club  or  friendly  society  duly  associated  and  constituted 
by  the  statutes  in  that  case  made  and  provided,  or  in 
any  other  manner  whatsoever,  inhabiting,  residing,  or 
being  within  the  said  city,  or  the  liberty  or  precincts 
thereof,  or  within  either  of  the  several  parishes,  &c. 
as  aforesaid,  to  apply  to  the  clerk  of  the  Court  for  the 
time  being,  &c."     This  clause  first  limits  the  jurisdic- 
tion to  10/. ;  and  next  it  provides,  that  any  person, 
whether  residing  or  not  within  the  jurisdiction,  may 
cause  a  person  residing  within  the  jurisdiction  to  ap- 
pear to  a  summons  of  the  Court  to  answer  his  plaint 
or  suit;  and  then  follows  the  prohibitory  clause,  namely, 
the  47th,  which  declares,  that  the  party  who  sues  in 
the  Courts  of  Westminster  Hall  for  a  debt  which  he 
might  have  recovered  in  that  Court,  sJball  not  be  en- 
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titled  to  his  costs.     It  is  impossible  for  us,  without         1819. 

adopting  too  narrow  an  interpretation  of  the  words  of       Baildok 

the  act,  to  say  that  this  plaintiff  might  not  have  sued       pJ^xM. 

the  defendant  in  the  Court  of  Requests  below  ;  and  if 

he  might,  I  think  he  is  not  entitled  to  costs.     It  might 

be  very  fit  for  the  legislature  to  consider  whether  the 

prohibitory  clause  ought  not  to  contain  some  proviso, 

declaring  that  it  was  not  to  be  held  to  extend  to  the    . 

case  of  a  plaintiff  who  should  reside  beyond  the  limits 

of  the  jurisdiction.    That  however  not  being  done,  we 

are  bound  by  the  language  of  the  statute  to  say,  that 

this  was  a  debt  which  might  have  been  recovered  at 

Bath,  and  consequently  that  the  plaintiff  is  not  entitled 

to  costs. 

Bay  LEY  J.  If  this  was  a  common  law  Court  which 
had  sought  to  extend  its  cognizance  to  subjects  of  a 
new  jurisdiction,  I  think  the  common  law  principle 
t^ould  apply,  and  consequently  they  could  not  extend 
it  to  any  debt  not  arising  within  the  jurisdiction.  This 
however  is  a  Court  of  Requests,  constituted  by  a  spe- 
cial act  of  parliament;  and  looking  to  the  £2d  section, 
it  appears  to  me  that  the  true  construction  of  the  act 
is,  that  it  extends  to  all  debts  under  10/.  wherever  con- 
tracted, provided  they  are  owing  from  parties  resident 
within  the  limits  of  the  commissioners'  jurisdiction. 

HoLROYD  J.  1  am  of  the  same  opinion.  If  it  was 
the  intention  of  the  legislature  to  limit  the  jurisdiction 
of  this  Court  to  causes  of  action  arising  exclusively 
within  the  city  of  Bath  and  its  precincts,  I  think  they 
would  have  used  words  to  carry  that  intention  itito 
effect.  Having  however  given  a  jurisdiction  to  the 
commissioners  over  every  cause  of  action,  provided  the 
debtor  is  resident  within  the  city  or  its  precincts,  with- 
out confining  it  merely  to  causes  of  action  arising 
within  the  jurisdiction ;  we  are  bound  to  give  effect  to 
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1819<  the  creneral  words,  unless  we  coald  see  from  other  see> 
bIiidox  ^^^  of  the  act  of  parliament  something  to  restrain 
againtt  the  jurisdiction^  and  to  shew  that  it  was  the  intention 
of  the  legislature  to  restrain  the  operation  of  the  general 
clause.  There  are,  however,  no  other  clauses  restrain- 
ing the  intention  of  the  legislature,  and  I  think  we  are 
bound  to  gire  effect  to  the  intention  as  we  find  it  ex- 
pressed. 

Bbst  J.    It  may  be  extremely  inconveoi^Qt  for  a 
creditor,  reaidi&g  at  a  distance  from  'Baihy  to  goto  that 
city  for  the  purpose  of  suing  a  defendant  there  residing ; 
but  that  is  a  matter  not  for  us  to  decide ;  for  it  appears 
to  me, -that  the  legislature  has  declared,  that  if  the  de- 
fendant be  resident  in  JBa/A,  wherever  the  cause  of 
action  arises  the  plaintiff  is  bound  to  proceed  against 
him  in  £aM,  if  the  debt  be  under  10/.    Wherever  the 
plaintiff  resides,  has  nothing  to  do  with  this  question ; 
for  if  the  defendant  resides  in  JBo^A,  and  the  debt  bt 
under  10/.  he  is  unquestionably  entitled  to  be  sued  in 
that  city.    That  may  be  attended  with  considerable 
inconvenience  to  the  plaintiff,  but  it  is  an  inconve- 
nience which  can  only  be  remedied  by  the  l^islatine. 
We  should  not  be  construing  the  act  of  parliament, 
but  legislating,  if  we  gave  it  a  different  constniclioD. 
The  objection  suggested,  thiat  this  infmor  jurisdiction 
has  no  power  to  compel  the  attendance  of  witnesses 
residing  out  of  its  jurisdictioD,  is  an  objecticMi  equally 
applicable  to  every  Court  in  the  kingdom,  where  such 
Court  has  no  power  to  enforce  the  attendance  of  wit- 
nesses.   The  debt  here  follows  the  person,  and  I  think 
we  are  bound  to  decide  in  conformity  with  the  policy  of 
the  act,  the  object  of  which  was,  to  restraiti  parties  fimm 
bringing  actions  in  Courts,  where  the  cotts  must  ex- 
ceed the  amount  of  the  debt, 

Ruk  abaokile. 
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Rex  against  The  Sheriff  of  Devon.  A^l'mL 


B 


^A  YLEY  on  a  former  day  obtamed  a  rule  to  shew  The  Court  aU 
cause  why  the  Sheriff  of  Devon  should  not  be  al-   ^^l  ^  the* 
lowed  five  days  to  make  his  return  to  a  If.  fa.  issued   ??*®"£.^  "*^* 

^  •'    -^  ha  rctam  to  a 

out  of  this  Court  on  the  26th  of  Juli/  last,  on  the  ground  /i^fadaa,  on  a 

.-  1^1*  .1.  «"i_«  i»   suggestion  of  a 

that  a  wnt  of  extent  had  been  delivered  to  mm  out  oi  difficuUyoccasU 

the  Court  of  Exchequer,  to  levy  upon  the  defendant's  ^^extcnthr^ng 

eoods  in  satisfaction  of  a  Crown  debt ;  and  as  that  writ  been  afterwards 

was  entitled  to  priority,  he  was  not  yet  in  a  condition  suit  of  the 

to  make  a  return  to  the  Ji.fa.  nSe^r  further 

~""'~~~"—~— ■~~"~— ~~~""~"'~"~~~""'"~—''"~"'"""~^      — — ,— —    ^.j^g  ,^^^ 

(a)  In  WdU  T.  Pickman,  7  T.  R.  174,  the  Court,  upon  the  application    granted  onpay- 
of  the  sheriff,  enlarged  the  time  for  his  making  a  return  to  a  writ  o^  fieri    ^^^^  ^^ 
faeiat^  upon  a  suggestion  of  a  riasonable  doubt,  whether  the  goods  seized  *  ^  * 

under  the  writ  were  aot  bound  by  an  eateniifadaa^  kfterwards  iasned'  at 
the  suit  of  the  Crown  for  malt  duties,  for  the  purpose  of  inducing  the 
plaintiff  to  resort  to  the  Court  of  Exchequer,  to  try  the  right  to  take  the 
property  in  ezecntbn«   ThurMom  v.  ThurtiUn^  1  Tmmt.  120.    So  iti  th* 
case  of  Asii^  v.  Bridget^  7  Tmrni.  294,  the  Court  of  C.  P.  sUud  the  pro- 
ceedings in  an  action  brought  by  the  assignees  of  a  bankrupt  against  the 
aheriff,  for  taking  goods  in  execution  after  notice  of  the  bankruptcy,  until 
the  aheiiff  was  indemnified  to  the  satjafartioa  of  the  prothonotary.  7  Ta»mt, 
294.    And  the  same  doctrine  aa  to  the  propriety  of  protecting  the  sheriff, 
by  granting  him  time  to  return  the  writ,  &c.  where  the  right  to  the  goods 
is  contested  between  two  parties,  is  laid  down,  1  ^  ^.  Bla,  Rep.  205-6; 
Shaw  T.  TimMdge^  2  Sir  W,  ^k. Rep.  1064;   Amietv.iVUpofi,  id.  1181; 
3  Cttmpb.  348,  523 ;  1  Stark.  45,  Bamard  t.  Leigh ;  Tidd,  6th  ed.  1065. 
So  where  it  appeared  by  affidavit,  that  a  writ  of  extent  and  a  fitrifacim 
had  been  issued  on  the  same  day,  the  Court  refused  to  allow  a  venditiam 
ri^MMM  to  be  issued,  to  compel  the  sheriff  to  sell  the  goods  under  thd  vm- 
diHotd  esfoiuu.    Attorn.  HiLj.    J^oji.  11,  1815.    /'mile  moved  £i>r  a  rule    TVhereii  writ  of 
to  shew  cause  why  a  writ  of  venditioni  enotuu  should  not  be  issued,  to  com-    •*•*■*»  •■^  •A 
pel  the  sheriffto  sell  the  goods  under  a/m/acutf.   It  appeared  that  a  writ  vJ^dnrtdie 
of  extent  had  been  issued  against  the  goods  of  the  defendant,  tested  on  the    goods  of  tiie 
same  day  as  thtfigri/acias.  Lord  EUenbcrmtgh  Ch.  J.  Should  not  this  ap-    defendant 
plication  be  made  to  the  Court  of  Exchequer  ?    The  Court  of  Revenue  is    *«**^  <>»  *^f 
the  proper  Court.  Expwrte  Calvert,  dted  in  ejcparU  Wilson,  1  .Antt.  269.  And    q^  oJk.B. 
per  leBlane  J,  If  we  ordered  a  vendltioid  exponas,  th^  sheriff  would  be  direct-    refused  to  grant 
ed  to  pay  the  money  into  the  Exchequer.    Barley  J.  Such  an  application    a  writ  otvendi- 
as  this  was  refused  by  the  Court  of  Commoa  Picas,  in  Thurston  v.  Thurs-    ^'««  ««yM» 
ion,  1  1\mnt.  120.  Per  Lord  EOenhorough,  Ch.  J.  With  respect  also  to  the    ^^  ^e  fi^ 
merits,  this  point  was  much  considered ;  and  we  gave  our  opinion  at  much 
length  hi  Thtreton^e  case,  16  Btu€,  2bi,  which  vmi  b«  still  in  recoIlecUon 
«f  many«  ^tdt  reftised. 
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18 19.  A.  Moore  now  shewed  cause  against  the  rule,  upon 

Rbx  an   affidavit  stating  that  the   Sheriff  had  notice  on 

Tn^s^TTT  ^^^  6th  of  October  from  the  plaintiffs  attorney,  that 
OF  Deyok.  the  plaintiff  would  expect  the  money  levied  under  the 
Ji.fa.  by  the  first  day  of  tliis  Tenn  ;  and  that  if  he  neg- 
lected so  to  do,  it  would  be  at  his  peril.  He  contend- 
ed, that  under  these  circumstances  the  Sheriff  was  en- 
titled to  no  indulgence,  having  had  the  whole  of  the 
long  vacation  to  make  his  return  and  advise  upon  the 
course  it  would  be  proper  for  him  to  pursue,  without 
prejudice  to  the  proceedings  under  the  extent.  In  all 
events  this  indulgence  must  be  upon  payment  of 
costs. 

The  Court  said,  that  such  applications  ought  not 
to  be  encouraged,  as  they  tended  to  delay  justice ;  but 
as  there  might  be  some  difficulty  in  making  the  return 
for  the  cause  assigned,  it  was  not  unreasonable  to  en- 
large the  time  until  Motiday  next.  It  must  be  how- 
ever upon  payment  of  costs. 

Rule  absolute,  on  payment  of  costs. 


Abv, 


.  19di. 


Kingston  against  Haychurch. 


Tlie  Court  wm      A  CTION  for  words,  "  that  the  plaintiff  had  burnt 

not  gnnt  A  nue    JljIl 

ibrsettiiigaside  her  own  child/'    The  defendant  having  suffered 

JJfcerljodJnait  judgment  to  go  by  default,  damages  were  assessed 

bj  denuilty  on  the  ground,  that  the  under-riieoff  directed  the  jury  to  consider  the  porerty 
of  the  defendant  in  mitigBtion  of  damages,  (a) 


Suffering  Jndg- 
ment  byA^ 
tohintaac^ 


(«)  But  the  Court  will  set  aside  their  inquisition,  if  the  sheriff  has 
directed  the  Jury  in  pcnnt  of  law.  A  Judgment  by  de&nlt,  in  an  actioD 
for  use  and  occupation,  amounts  to  an  admission  that  the  defendant  ooco- 
pied  a  house  under  the  plaintiff,  who  need  not  prove  that  it  was  his  own 
house ;  and  if  the  defendant  were  to  insist  that  he  <fid  not  occupy  the  par- 
ticular house  to  wliich  the  eridenoe  has  been  directed,  but  some  other,  he 
must  prove  the  fact.  And  in  DafU  v.  HoUMp^  £aMt.  T.  1814,  Mty  20th, 
Scarlet  shewed  came  agunst  a  rule  obtained  by  DemmoH,  to  set  aside  the 
inquaition  rttomed  on  a  writof  enquiiy,  inan  i 
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upon  a  writ  of  inquiry  before  the  sheriffs   deputy, 


Ki^GSTotr 

against 


The  rule  had  been  obtained  on  the  ground  of  the  misdirection  of  the  sheriff,  Haychu  RCB . 

who  heldy  that  the  pkintiff  was  bound  to  prore  that  the  bouse,  for  the  rent 

of  which  the  action  was  brought,  belonged  to  him.    It  was  contended  in  tion  for  use 

support  of  the  rule  for  setting  aside  the  inquisition,  that  such  evidence  and  occupation, 

was  unnecessary,  and  that  the  attention  of  the  jury  ought  only  to  have  *™ounts  ^^/"^ 

been  directed  to  the  amount  of  the  damages  which  the  plaintiff  had  sua-  ^^^^  defendant 

tained.    Lord  EUenborougk  Ch.  J.    The  defendant  has  admitted  upon  the  held  a  house  of 

record,  that  he  occupied  a  house  under  the  plaintiff,  and  if  the  action  is  ^^  plaintiff, 

only  brought  for  a  sum  due  for  the  occupation  of  one  house,  the  burden  ^  ^  'that^t 

is  thrown'upon  the  defendant  of  proving  that  he  did  not  occupy  this  house,  ^^i^  }^  house 

or  that  he  occupied  another.    Scarkt  then  said,  that  the  rule  ought  only  and  it  lies  upon 

to  be  made  absolute  upon  payment  of  costs.    But,  per  Lord  Ellenboraugh  ^^  defendant 

Ch.  J.    The  defendant  cannot  be  allowed  costs  in  Uie  case  of  a  misdirec-    ^J![^Itv^^..„^ 

Old  Oot  occupy 

tion  of  the  sheriff.  Per  Curiam,    Rule  absolute,  but  not  with  costs.  And    ^^  particular 
see  other  instances,  where  the  inquisition  has  been  set  aside  for  a  mistake    house  to  which 
in  law,   Wbod/ord  t.  Eada,  1  Stnt,  425  ;    Parr  v.  Purbeck,  8  Mod.   196,    the  attention  of 
Tidd,  6th  ed.  61 1 .    The  Court  will  not  interfere  on  behalf  of  the  plaintiff    ^^^^(J^^ . 
to  set  aside  the  inquisition,  where  the  plaintiff  has  not  got  a  verdict  for    qq  getting  aside 
his  full  demand,  on  the  ground  of  his  having  g^ven  no  evidence  in  respect    a  verdict  for  a 
of  part  of  it ;  nor  wiU  the  pkintiff  be  allowed  to  enter  a  noUe  pn^eqtd    ^^^^^^^^^ 
as  to  that  part ;  but  if  any  particular  sum  demanded  was  not  presented  to    A^f^nAttnt'-mtW 
the  attention  of  the  jury,  the  plaintiff  may  recover  it  in  another  action,    qq^  }^  allowed 
Anon.  East,  Tr  1815,  May  8th.     Oaselee  shewed  cause  against  a  rule  oh-    costs, 
tained  by  Walton  on  behalf  of  the  plaintiff,  to  set  aside  an  inquisition 
which  was  in  the  plaintiff's  favour,  on  payment  of  costs.    It  appeared  that  '  The  Court  will 
the  action  was  for  a  bill  of  exchange,  and  for  duties  of  wines,  &c.  the    pot  "et  ande  an 
plaintiff  not  being  able  to  prove  his  claim  for  the  duties,  took  a  verdict    |^w^|Lif]^f the 
only  for  the  amount  of  the  bill  of  exchange.     Walton  contended,  that  the    plaintiff,  when 
duties  were  withdrawn  from  the  consideration  of  the  jury,  but  that  fact    he  has  not  ob- 
did  not  appear  in  the  affidavit    Dm^ierJ.    If  the  demand  was  withdrawn    ?*°??^^f^** 
altogether  from  the  consideration  of  the  jury,  there  is  a  case  oiSeddon  v.    -jj-qJ  thouffh 
Tutop,  6  T.  R.  607,  which  renders  this  application  to  the  Court  unneces-    qq  evidence  is 
sary.    Lord  Ellenbonmgh  Ch.  J.    We  should  be  very  glad  if  we  could,  to    g^ven  on  one 
aid  the  justice  of  the  case  ;  but  a  writ  of  enquiry  is  the  same  as  any  other    P**^^  ™     T^i 
trial,  and  it  would  be  a  dangerous  precedent  to  prevent  any  party,  who  has    ^  nkintiir  be 
tried  his  chance  at  a  trial,  but  has  not  brought  forward  all  the  evidence    permitted  to 
vhich  upon  consideration  he  is  able  to  do,  to  permit  him  to  go  to  trial  again,    enter  a  noHpro' 
Waiton  then  prayed  that  the  Court  would  allow  lum  to  enter  a  wMc  prose-    *^  ■■  ^  *^* 
^iw  to  all  the  counts  but  the  first,  or  make  the  defendant  undertake  not    ^^^ 
to  plead  the  judgment  in  bar  to  any  further  action.    Sedper  Curiam.    It 
cannot  be  done.    Dampier  J.    The  coune  would  he  for  the  defendant  to 
plead  tins  judgment  in  answer  to  any  future  action,  and  yon  will  reply 
that  it  was  not  the  same  identical  consideration,  and  then  the  question 
irould  come  £urly  in  issue.    On  Gaselee's  throwing  out  an  intimation  of 
some   accommodation,  the  Court  strongly  recommended  it;  and  see 
furtber  as  to  the  point  agitated  in  this  case,  besides  the  authority  cited. 
GuUwer  ▼.  Drinkumter,  2  T.  R.  261. 
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KlKMTOV 

ggainit 

Haychukcr. 


when  the  jury  gave  the  plaintiff  QOs*  which  not  being 
sufficient  to  carry  costs  under  the  statute, 

Adolpkus  now  moved  to  set  aside  the  inquisition 
returned  on  a  writ  of  inquiry  and  damages  awarded, 
on  the  ground  that  the  under-sheriff  bad  desired  the 
jury,  in  estimating  the  damages,  to  take  into  consider- 
ation the  circumstance  that  the  defendant  would  hare 
to  pay  her  own  costs,  and  that  she  was  a  person  in 
very  moderate  circumstances. 


HoLROTi>  J«  said  he  thought  this  was  not  a  sufficient 
gr&und  for  setting  aside  the  inquisition,  inasmuch  as 
he  was  not  aware  that  the  under-4heriff^»  direction  to 
the  jury  was  contrary  to  law. 

Rule  refused. 


€^-    t_-- 


Where  an  at- 
tonief  applied 
la  be  re-admiu 
ed,  after  oaut' 
ting  to  take  out 
hia  certificate 
for  two  yean, 
it  waa  held, 
that  in  order 
to  admit  him 
without  pay- 
ment of  arrears 
of  duty,  he 
miift  swear  die* 
tinctly,  thaths 
hai  not  practi** 
ed  in  the  inter- 
val. (0) 


£x-PAivn 


M^OWLEY  moved  to  re-admit  an  attorney  of  thi» 
Court  upon  paying  a  small  fine,  upon  an  affi- 
davit, that  for  two  years  last  past  he  had  omitted  to 
take  out  his  certificate,  in  consequence  of  ill  heallh 
and  embarrassed  circumstances  ;  but  the  affidavit  did 
not  state,  that  during  that  time  he  had  not  practised 
in  this  Court. 

Thb  Coubt  said,  that  in  order  to  exempt  the  gen- 
tleman firom  the  payment  of  the  arrears  of  duty,  he 
most  positively  state,  that  during  the  interval  he  had 
not  practised  in  this  Court.  Otherwise  he  must  pay 
the  arrears,  and  a  fine  of  twenty  shillings* 


Cowley  took  his  rule  upon  these  terms. 


(a)  Fuf«  Atum.  ante,  163;  JSxparte  Bartlett,  onfe,  207; 
ft&r,  note  ;  Esjmrte  FroUf  mnie,  5j8,  and  other  castS)  t^ 
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WiiiSON  against  Hunt.  m^, 

TTfijATT  on  a  former  day  moved  to  set  aside  the  AJndge'iorder 
interlocutory  judgment  signed  in  this  case  for  ir-  of  abiiiof  par- 
regularity,  the  alleged  inregnlarity  being,  that  judg-  ^^y^ 
ment  was  signed  before  the  time  for  pkadine  had  ex-  ceedingi,niikii 

^  "^  **  U  18  drawn  up 

pired.  and  serml 

upon  the  plain- 

Andrews  now  shewed  cause,  and  said  that  the  single  ^•^*^' 
question  was,  whether  a  Judge's  order  on  summons  for 
the  deliyery  of  a  bill  of  particulars,  which  order  was 
not  drawn  up  nor  served  upon  the  plaintiffs  attorney, 
operated  as  a  stay  of  proceedings.  The  facts  were, 
that  the  defendant's  attorney  took  out  a  summons  for 
the  plaintiff's  attorney  to  deliver  a  bill  of  particulars, 


ney.(«) 


(a)  So  in  Sedgewick  r.  AlUrUmy  7  Emt^  542,  it  waa  held,  that  the  plain- 
tiff 18  not  boond  to  notice  an  order  for  time  to  plead,  obtuned  by  the  de- 
fendant, nnleiB  the  order  ia  drawn  np  and  served,  for  otherwise  a  door 
would  be  opened  to  mistakes  and  perjury,  with  respect  to  the  terms  upon 
which  the  order  was  granted ;  and  judgment  may  consequently  be  rigned 
ns  for  want  of  a  pies,  as  if  no  such  order  had  been  obtained.  Sothe  consent 
indorsed  on  a  Judge's  summons  for  changing  the  Mmce,  &e.  binds  neither 
party,  unless  the  order  be  regularly  drawn  np  and  served  in  pursuance 

thereof.  Joidrtl  y. ,  4  Tmmi,  253.     So  in  pleading,  the  plea  must 

be  deliyered  or  filed  at  length;  and  the  delivery  of  a  paper,  with  the  words 
General  Issue  upon  it,  &c«  Is  not  a  sufficient  plea  to  prevent  the  plaintiif 
trom  signing  judgment.    GiAtan  r,  Homeman.  Etui.  T.  1816,  May  22d*    A  plea  bdnf 
PoOoekF.  mowed  to  set  aside  a  judgment,  signed  as  for  want  of  a  plea,    merely  the^ 
The  plea  delivered  was  not  written  out  at  length,  but  only  contained  the    "  general  is« 
words  "  the  general  Issue,'*  though  It  was  on  the  proper  stamp.    Itwat    ^j^l^i?!^ 
brought  back  to  the  defendant's  attorney  by  the  deik  of  the  pUntiiTs  at-    nei^  nullity, 
tormey,  who  said  he  objected  to  It  on  the  ground  that  thert  were  many    and  judgment 
general  issues,  and  this  plea  fid  not  shew  what  the  general  Issue  was    V^^  ^^Jm^ 
which  he  meant  to  plead}  on  which  the  defendant's  attoney  added  tha    ^t  flliet^da 
words  **  mm  auumptit,*  and  the  plaintiff's  derk  carried  It  away.    He  con-    without  an  affi« 
tended,  that  this  was  an  acceptance  of  the  plea,  and  plaintiff  should  not    davit  of  the 
have  signed  judgment  after  it.    And  that  this  plea  was  the  same  as  the    merite,  though 
usual  entry  in  the  general  issue  book.     Sedfer  Bmfktf  J.    That  is  not    ^^^d^ths 
otiAcient ;  the  acceptance  was  only  by  the  dexk ;  yon  cannot  have  the    pUintiff'saeEk* 
rule  without  an  affidavit  of  the  merits.    Rule  refosed. 

See  also  Barnet,  q.  t.  r.  Skkmer,  in  which  a  rimilar  note  was  held  to  be 
no  pies ;  and  it  was  said,  that  pleas  delirered  to  attomiea  must  be  drawn 
up  in  the  same  manner  as  when  they  are  to  be  left  in  the  office.  Bmmt, 
299;    flee  also  J/«r/cf  ?.  Jwhtt,  MSS.  T.  53  (?.  ZlA.M.kS.  709. 
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Wilson 
against 
JiVKT. 


and  the  Judge,  at  chambers,  directed  that  an  order 
should  issue  for  that  purpose  ;  but  the  affidavits  upon 
uhich  this  motion  was  made,  did  not  state  that  the 
order  was  in  point  of  fact  drawn  up,  nor  that  it  was 
served  upon  the  plaintifPs  attorney. 


The  Court  said,  that  the  mere  drawing  up  of  the 
order,  supposing  that  fact  to  have  been  established  in 
this  case,  would  not  operate  as  a  stay  of  proceedings, 
unless  it  was  actually  served  upon  the  plaintiff's  attor- 
ney. Here  it  did  not  only  appear  doubtful  whether 
the  order  was  served,  but  whether  it  had  ever  been,  in 
point  of  fact,  drawn  up.  The  affidavits  in  support  of 
the  motion  should  have  removed  all  doubt  upon  these 
points,  in  order  to  give  the  defendant  the  benefit  of  iL 

'    Rule  discharged. 


Monday, 
iVbr.  22<L 


Affidavit  to 
hold  to  bail, 
stating  that  de- 
fendant was  in- 
debted to  plain- 
tiff on  a  bOl  of 
tzchange»  pay- 
able to  a  third 
person  at  a  day 
now  pait,  held 
suffiaent,  with- 
out stating  at 
what  day  the 
bill  was  pay- 
able, and  with- 
out shewing  the 
connexion  be- 
tween the  payee 
and  the  plain- 
tiff, (<) 


Elstonb  against  Mortlake. 

EV  LAJVES  moved  to  set  aside  the  bail  bondio 
this  case,  on  the  ground  of  the  insufficiency  of 
the  affidavit  to  hold  to  bail.  The  action  was  brought 
upon  a  bill  of  exchange,  drawn  upon  and  accepted  by 
the  defendant;  and  the  affidavit  to  hold  to  bail,  after 
stating  these  circumstances,  went  on  to  state,  that  the 
bill  was  payable  at  **  Hamnunids  and  Co.''  at  a  cer- 
tain day  now  passed.  He  submitted,  that  the  affida- 
vit should  have  stated  in  terms  what  the  day  was. 
Another  objection  was,  that  upon  the  affidavit,  the 
bill  appeared  to  be  drawn  payable  to  a  third  person, 
without  shewing  that  the  plaintiff  had  any  connection 
with  it. 

Best  J.  held  the  affidavit  to  hold  to  bail  quite  suf- 


(a)  See  other  cases,  Ckiity  on  Bills,  9th  ed.  446,  7, 8 ;  but  an  affidanft 
of  debt  against  the  acceptor  of  a  bill  of  exchange,  without  stating  that  it 
was  payable  at  a  day  past,  or  otherwise  showing  that  it  is  due.  Is  insaflicieDt. 
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ficient ;  for,  as  to  the  first  objection,  if  in  point  of  fact         ^°*"' 
the  bill  was  payable  on  a  certain  day  now  past,  the       Elstoite 
statement  in   the   affidavit  was  sufficient ;   and  as  to     moetlake. 
the   second  objection,    it  sufficed  that   the    plaintiff 
swore  that  the  defendant  was  indebted  to  him,  for  if 
he  were  not  so,   the  defendant  might  indict  him  for 
perjury  • 

Rule  refused. 


The  King  against  The  Justices  op 


TV. 


WOUCESTERSHIRE.  2^^'ni. 

E.  TA  UNl'ON  moved  for  a  rule  to  shew  cause  A  Mandamus 

will  not  lie  to 


why  a  writ  of  mandamus  should  not  be  issued,  justlcesinQ 


uar- 


directed  to  the  Justices  of  Worcestershire^  commanding   compeTthem  to 
them  to  review  certain  evidence  submitted  to  them  in   Review  their 

decuion  on  an 

Quarter  Sessions,  in  a  matter  of  appeal,  on  the  ground   appeal,  upon 
that  the  conclusion  drawn  by  the  magistrates  was  not  theSgudica-^ 
warranted  by  the  facts  proved.  ^^^  ^^Ah 

theeyidence.(a) 

The  CouKT  how^ever  said,  that  no  mandamus  would 
lie  for  any  such  purpose ;  the  Court  of  Quarter  Ses- 
sions were  the  only  judges  of  the  effect  of  evidence 
laid  before  them,  and  if  they  drew  a  wrong  conclusion 
from  it,  this  Court  had  no  power  to  compel  them  to 
review  their  decision.  In  certain  cases  a  mandamus 
might  lie  to  the  Sessions  to  admit  evidence  which  had 
been  rejected,  but  it  was  never  heard  of  that  this  Court 
would  interfere  with  their  province  of  deciding  upon 
the  evidence. 

Rule  refused,  (h) 

(a)    f'^ide  the  King  against  the  Jmtices  of  Detfonj  ante,  34  ;  the  King  r. 
the  ,fustiees  of  >  ■,  ante,  \G4  ;  WilUtt  v.  Sparrow,  6  Taunt, 57 6, 

"    Xi)  Abbott  Ch.  J.  was  absent  at  Guildhall. 
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iVo)*rfey,    TflE  Kino  against  The  TitEASuitEB  op  toe  Cotiiftr 

OP  SURftET. 


Where  the  WJflllNGEP  Bioved  foT  a  tvie  to  shew  cause  why  a 

thT^mity^of  mandamus  should  not  issu«  to  tho  treasurer  of  tke 

Sumy  refused    count}'  of  Surrey,  commanding  him  to  pay  thesumoffive 

ponse's  of  a  witness  in  a  case  of  ftdony,  pursuant  to  an  ordef  from  the  borovghof  SaHetwrl 
Sc8sionS|  under  the  58  (#.  3,  c.  70,  tlu;  proper  remedy  was  held  to  be  bj  uidictiDcnl^oKbf 
an  attachment  in  the  inferior  Court,  and  not  by  wumdamtu,  (a) 


An  nffidarit  of 
fiie  service  of 
tTic  muster's 
uUtK'atur  on  the 
taxation  oT 
costs  of  li  pR>'. 
secution 
against  a 
parish,  in  ordc^ 
to  g^uB^  a 
motion  fur  an 
attachment 
against  those 
on  whom  it  was 
serveii,  must 
state  that  they 
are  the  same 
pei'sons  as  were 
defendants  in 
thcprospcution. 


(a)  See  as  to  the  x«mody  for  csosta  in  catet  of  this  nature,  1  Clic^' 
Crim.  Law,  825-6,  827-8.    An  affidavit  of  tSie  scrnca  of  the  master's  eft- 
€aUtr  on  the  taxation  of  the  costs  of  a  prosecution  agxiast  t  perish,  a 
Older  to  ground  an  attachment  i^gainst  tboM  on  whom  it  was  eerred,  aiait 
state,  that  they  are  the  same  persons  as  were  defendants  in  die  profccl- 
tlon.    Rex  v.  luJUibitanU  of  KendaL    Trim.  T.  181«,  J^  ^    ^"^ 
moved  ^Mt  an  attachment  agaiitst  t^o  inhabitants  of  tbc  psrish  of  AnM 
for  not  p&jnng  costs  pursuant  to  the  master's  aOorattery  on  an  afficlsnt  itit- 
ing  generally  a  demand  and  refusaL    Abbott  Z.    By  whom  ws9  Aeck- 
mandmadb?    Ittraa  by  Ihtepetsott  trlio  sworethathewts  theittw^f 
for  the  prosecntioii.     By  statute  5  JV.BlM.  c.  11,  «.3,  itisesided, 
that  if  the  defendant,  prosecuting  such  writ  of  certiorari,  be  cooricledof 
the  offence  for  which  he  was  indicted,  the  Court  of  KL  B.  shsU  give  retfff- 
able  costs  to  the  prosecutor,  if  he  be  the  party  grieved,  or  a  justice  d^ 
jk^oe,  overseer,  or  other  civil  officer  (Ac  AtM^y.The  Inhabitants  of  /a"*** 
SLMary,  3  JIf.  &  5.  465),  proeeeadngon  account  of  the  fact  conuuBe^or 
done,  which  it  concerned  Mm  as  officer  to  prosectite  ot  preSsat  Asd  it«» 
enacted,  tliat  tKe  costs  shoidd  be  taxed  acdordbigto  the  ccnirseof  theCooit} 
and  thai  the  prosecutor,  for  the  recovery  of  them  should,  within  10  dtp 
after  a  demand  made  of  the  defendant  and  refusal  of  payment,  and  iftff  as 
affidavit  made  tff  the  circamlfeEmc^,  ha^  an  aUachibeni  agtibut  tki^ 
ani  for  fate  contempt )  and  the  recognizance  is  not  to  be  dischai^ged  uBtfl  w 
taxed  costs  are  paid.    Abbott  J.  It  seems  therefore  that  the  demand  ought 
to  be  made  on  the  identical  persons  ogaid^  whom  the  p&MtXxi^  ** 
institnted.    And  the  learned  Judge,  being  tten  tUkme  in  Ooart}  M*' 
to  grant  the  rule,  as  he  said  that  it  must  be  absolute  in  the  frA  >*' 
stance;  and  he  observed,  that  he  could  not  grant  an  attachment  vitbotK 
a  perfect  affidavit.    The  matter  was  mentioned  again  when  ikt  Cmrt  ^ 
fall,  arid  they  thonglit,  upon  considering  the  sUtute,  that  the  deoiiodii^ 
be  sworn  to  have  been  on  the  same  parties  as  were  defendants  in  the  ?'■>' 
aecutkm,  otherwise  the  party  who  made  the  present  application  va^^ 
fastened  on  aaiy  person  that  he  first  encountered  in  die  parish,  *od  *^ 
might  have  no  notice  at  all  of  the  allocatur.    The  Court  thercfoi«  *J» 
that  this  motion  was  not  sustainable,  and  desired  it  to  be  remem^ 
that  no  motion  could  take  place  before  ten  days  after  the  demsnd. 
Curiam.    Rule  refused. 
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shillings  to  one  Kimey,  pursuant  to  an  order  of  th 
rough  Court  of  Sessions  for  the  Borough,  as  an  s 
ance  for  his  expenses  as  a  witness,  in  attending  a  { 
cution  for  felony,  in  the  said  Court.  This  applic        i 
was  founded  on  the  5S  Geo.  3,  c.  70,  passed  for  abolis 
parliamentary  rewards  in  certain  cases.    The  affi< 
stated,  that  the  Borough  Sessions  having  ordere<       i 
sum  of  five  shillings  to  be  paid  to  Kintey,  he  too 
an  order,  signed  by  the  clerk  of  the  peace  for 
sum  to  the  county  treasurer,  who  after  repeated  a] 
dations  refused  to  pay  the  same. 

The  Court  said,  that  they  could  not  interfer( 
maptdamuB.  The  proper  remedy  was  either  by  atti 
ment  against  the  treasurer  in  the  Borough  Court,  o.  ; 
indictment  at  common  law  for  disobejring  the  ot 
This  latter  remedy  was  the  most  proper^  and  the^ 
ferred  to  Rex  v.  Johnson^  (a)  as  a  case  in  point. 

Rule  refus( 

(a)  4M.&.S.  515. 

In  Re  William  Jones. 

^yHITTY  moved  for  a  rule  to  shew  cause  why 
attorney  of  the  Court  should  not  pay  $6Ll  5s.  be: 
the  debt  and  costs  in  an  action  brought  against 

ligence  in  the  diflcharge  of  his  profesrional  duty,  if  there  be  no  fraud  i 
an  attorney,  who  was  retained  to  defend  an  action,  allowed  judgment  i 
afterwards  desired  his  dicnt  not  to  attend  to  endeavour  to  mitigate  t1 
the  proceedings  might  be  set  aside  for  irregularity,  when  in  fact  they  <  i 
event  execution  was  sued  out,  and  the  cUent  paid  the  sum  claimed  and  i 
only  remedy  against  the  attorney  was  by  action,  (a) 

(a)  In  Floyd  y,  Hangk^  3  Atk.  568,  it  is  reported  to  hare  been  he  I 
^|i^t  where  a  solicitor  in  equity  haa  been  negligent  in  the  management 
his  dieni's  business,  tiiat  Court  may  grant  an  attachment  against  hi  i 
And  Lord  Sardwicke  said,  a  client  to  be  sure  may  have  an  action  againi 
aolicitor  for  negligentiy  managing  his  business,  but  courts  of  law  ha 
new  exercised  a  summary  jurisdiction  by  attachment  over  attornies,  whi : 
tliey  have  done  very  rightly,  as  it  is  a  much  speedier  remedy ;  and  th<  i 
is  no  doubt,  said  he,  that  a  court  of  equity  has  the  same  power  over  so 
citora  -  but  his  lordship  sud,  that  there  were  not  sufficient  mater^  befo 
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Ix  Be  Jo2rsi. 


1811).        applicant  Jones,  and  which  he  had  been  obliged  to 
pay  in  consequence  of  the  alleged  negligence  of  the 
defendant.    The  circumstances  of  the  case,  as  they 
appeared  from  the  affidavits,  were  as  follows.     J(mes 
having  been  served  with  a  copy  of  a  writ,  at  the  suit  of 
a  person  to   whom,  it  was  sworn,  he  was  not  in  any 
manner  indebted,  employed  the  attorney  against  whom 
this  motion  was  made,  to  appear  and  defend  the  ac- 
tion.    This  gentleman  accordingly  being  apprised  of 
the  nature  of  the  defence,  undertook  the  defence,  and 
engaged  to  proceed  to  trial ;  but  instead  of  doing  so 
he  suffered  judgment  to  go  by  default,  and  afterwards 
dissuaded  his  client  from  attending  on  the  execution 
of  the  writ  of  inquiry,  assuring  him  that  the  proceed- 
ings might  be  set  aside  on  the  ground  of  irregularity. 
Eventually,  however,  no  motion  was  made  for  the  pur- 
pose of  setthig  aside  the  proceedings,  and  a  fieri  facki 
was  sued  out  against  Jonesy  who  was  compelled  to  pay 
the  supposed  debt  and  costs  to  prevent  his  goods  from 
being  taken  in  execution.     The  affidavits  also  stated 
that  Jones  had  never  countermanded  the  retainer,  that 
he  repeatedly  urged  his  attorney  to  defend  the  action, 
and  informed  him  that  he  would  proceed  at  any  cost; 
that  the  attorney  never  applied  for  money,  nor  gave 
any  other  reason  for  the  course  which  he  had  adopted. 

Chittt/  in  support  of  the  rule,  referred  to   Rex  r. 
Tew,  Sayer's  Rep.  50,  in  which,  upon  a  rule  to  shew 

him  to  enable  him  to  ascertain  the  quantum  of  satisfaction  which  the  lUtor- 
ncy  ought  to  make  in  this  particular  instance.  And  sec  Fawhes  r.  Pra^, 
1  Peert  Wim.  593 ;  Ifalnuley  v.  Bonth,  2  ^tk.  27 ;  PkUiifs  r.  FkiSff^ 

3  Ath,  391.     And  sec  De  Roufigmf  v.  Peale,  ZTmnt.  484;  Rolfe  v.  i?«psr», 

4  Tauni.  191 ;  Clarke  v.  Gorman,  3  TmaU,  492;  Tidd^  6th  ed.  78.  Aa 
attorney  of  either  bench  accepting  a  warrant,  or  subscribing  a  procesi^  de- 
claration, or  warrant  to  appear,  is  compellable  by  a  particular  nde  of 
Court  to  caTiae  an  appearance  to  be  entered,  and  in  default  thereof  is  Eable 
to  an  attachment  or  to  be  put  out  of  the  roll,  as  the  case  requires,  sad  ^ 
party  is  not  to  be  received  to  countermand  such  appearance  after  his  re- 
tainer. Rule  K.B.  in  1654.  And  see  Sedgwortk  v.  Spic^r,  4  £of,  ^i 
Gruggen  v.  JFhite,  4  Taunt.  831 ;  Bac,  Abr.  Attorney.  H. 
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cause   why    an  attachment   should  not   be  awarded         1819. 
against  the  defendant,  it  appeared  that  Tew,  wlio  was   i^  re  Jone*. 
an  attorney,  had  received  sixteen  pounds  from  his  cli- 
ent who  was  a  plaintiff  in  a  cause,  but  that  after  giving 
notice  of  trial  he  had  neglected  to  fee  counsel,  or  to 
attend  the  trial  of  the  cause,  and  that  in  consequence 
of  this  neglect,  his   client  was  nonsuited  and  after- 
wards thrown  into  gaol.    The  Court  made  the  rule  ab- 
solute.    He  referred  also  to  Rex  v.  Bennet,  (a)  in  which 
the  Court  granted  a  rule  to  compel  an  attorney  to  pay 
the  debt  and  costs  to  his  client,  on  the  ground  that  he 
had  discharged  the  defendant  on   taking   a   security 
which  he  knew  to  be  worth  nothing ;  and  to   Collins 
V.  Griffin,  (ft)  in  which  the  Court  was  moved  against 
the  defendant's  attorney  for  not  acquainting  the  defen- 
dant that  he  had  received  notice  of  trial,  whereby  the 
plaintiff  obtained  a  verdict  without  defence.     It  ap- 
peared, upon  shewing  cause,  that  the  omission  was  en- 
tirely owing  to  the  neglect  of  the  agent  of  the  defend- 
ant's attorney.     But  the  Court  held  that  that  was  no 
defence  for  him;    that  the  attorney  was  answerable 
to  the  client,  the  agent  to  the  attorney,  that  the  party 
ought  not  to  be  put  to  his  action,  but  that  the  matter 
should  be  determined  in  a  summary  way.     The  Court 
therefore  granted  the  attachment.     It  was  submitted 
that  these  decisions  furnished  a  sufficient  authority  for 
proceeding  against  the  attorney  by  a  sumijiary  appli- 
cation ;  and  the  grossness  of  the  neglect  of  which  he 
had  been  guilty,  and  the  inadequacy  of  any  other 
remedy  by  action  to  answer  the  purposes  of  justice, 
were  pressed  upon  the  Court  in  support  of  this  motion. 
Sed  per 

Best  J.  The  cases  referred  to  are  insufficient  to 

(«)   Sai/eTy  169. 

(A)  Barnes,  37 ;  and  sec  lUx  v.  Fielding,  2  Bur.  6j4,  also  cited  in  sup- 
|K»t  of  the  rule. 
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I8I9.        sustain  the  present  application,  and  there  is  no  instance 
In  rTj^nes.   of  ^^  ^^^^  within  my  knowledge.  The  present  chaige 

against  the  attorney  is  that  of  ma^e  negligence,  wkich 
can  only  be  the  subject  of  an  action.  Had  fraud  been 
imputed,  it  might  be  the  foundation  of  this  pfoceedkig ; 
but  the  case  now  laid  before  the  Court  is  not  one  in 

which  it  can  interfere  upon  motion. 

Ruk  refusei 


Jilanday, 
Nov.  23d. 


The  Court  will 
not  grant  a  ka^ 
beat  corpta  to 
bring  up  the 
body  of  a  feme 
coTCrt,  on  an 


The  Kino  against  Jqhn  Middleton. 

0J11NDAL  moved  for  a  writ  of  habeas  corpw  to 
bring  up  the  body  of  Mary  the  wife  of  J<A» 
Middleton,  or  for  a  rule  to  shew  cau^  why  certain  per- 
sons named  in  the  affidavits  should  not  have  free  ac- 
8he  iTdisiT^  cess  to  the  said  Mary,  at  all  proper  and  seasonable 
uJ^X^  times,  for  the  purpose  of  consulting  with  and  adtising 
gj^perty.  "»d  her  touching  the  disposal  of  certain  separate  property, 
band  will  not  of  which  she  was  possessed  by  virtue  of  her  mamage 
^r^^^  settlement.  The  affidavits  upon  which  the  motion 
toaeeher,  and  ^^  ^^j^^  ^^^^^  j^  substance,  that  in  the  month  of 

tbat  sne  ie  con<-  ^^ 

fined  by  iilnesa,  September  1815,  a  marriage  settlement  was  execuou 

toiiTc^iong/  previous  to  the  marriage  of  Mr.  and  Mrs.  iMw*' 

rdeT^ucb'k  by  which  certam  separate  property  belonging  to  ^ 

cnmstanoni  Jitter  was  Vested  in  her  and  to  her  separate  use,  wi 

grant  a  rule  to  1      1    •  pp  of  the 

shew  cause       power  of  executing  a  trust  deed  m  pursuance  w 
S^  partir*"  settlement;  that  the  marriage  accordingly  tookplace^ 
should  not  be     ^^^  month,  and  that  from  that  time  to  the  prtsa*. 

admitted  to  '  !,•]«•  that 

see  her;  for  if    the  parties  had  lived  together  very  unnappuy» 

there  bo  no  re-  .      M 

straint  of  personal  Uberty,  the  matter  is  only  cogniaable  in  a  court  of  equity.  W   ^^ 

A  habeoi  ccrpu,         '-  '«--   —    -     —  ^    '  -—  '^'^    -<»''•  iw.««'il»to* 
will  not  lie  to 
bring  up  an 
apprentice  to 
be  discharged. 


(«)  Vide  Atwoodv.  Atwood^  1  Prec.  Cha.  492;  _  ^  ^^rf-. 
Bazon  and  Feme,  9  sec  284,  &c. ;  13  Easty  195.  The  "^^^^^^ 
plyingfora  Aa6ewoof7M»is,  that  some  restraint  Is  put  on  the  perioaw 


of  the  party,  jtmm.  Trim.  T.  1814,  Jum  14th.  <?i«n*y  ■w^^'^j 
carfui  to  bring  up  an  apprentice  to  be  dischaiged.    ^'ff 
ItisnotacaseforaAo^Mtf  corpw.  The  personal  liberty 


carfui  to  bring  up  an  apprentice  to  be  discfaaiged.    Sei  f^  ^^^ 
itisnotacaseforaAoftAtfcarpw.  The  personal  liberty  of  AeW^ 
is  not  lestnined.    Per.  CW.    Rule  refused.    See  also  s»  to^   ^ 
cwTMa  for  bringing  up  an  apprentice,  ilejr  F. /lfyjioM»,  6T.B.W- 
foxU  LeawhwH,  5  East,  58  5  Eex  v.  Edwards,  7  T.  R.  745. 
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Mrs.  Mi4dleion  vr%9  noyf  extcemely  ill  suid  not  likely  to        i-819* 
live  long ;  that  she  was  4esirous^  as  the  deponeat  ^as        "f^^x 
informed  and  verily  believed,  of  execatiog  a  power  of       <«■«»»/ 
appointment  of  trustees  to  dispose  of  ber  said  separate 
property  to  her  own  ^o^e;  that  in  piii|r«uance  of  her 
wish  so  expresseci,  &n  attorney  o-f  this  Court  ait;en4ed 
at  the  house  of  the  9B,yi  John  ^ddUton,  on  the  18th 
day  of  this  instant  iuonth  of  November,  togetlxer  wit^  the 
necessary  witnesses  for  tbepi^rpo^of  procuring  tjxe  ^ig* 
nature  o(  au4  execution  4>f  ihe  pame  by  |Jie  said  Mary 
Middleion,  wh^  the  afid  Jobu  f^id^t^H  refused  ac- 
cess to  the  «m4  Marj/f  and  4es<ked  ^the  sai4  attoi^ey 
to  walk  aut  of  the  JliouAe.    In  additioi^  to  thjs  state- 
ment  there  was  an  affidavit  of  >a  aurgeout  who  deqfK>9edi 
that  during  the  laat  six  weejcs  he  had  attended  the  said 
Mary^  and  that  piie  ji^as  now  in  :a  4angecous  state  ^^ 
healthy  too  ill  to  .he  oemoved,  and  not  likdy  to  .Uye  a 
month.    In  support  of  the  motion,  ^the  cases  of  Th^ 
Kingy.  WrigM  an4  others  (^)  «nd  The  King  v.  IWr- 
iinstQti,  Q^)  were  referred  to. 

Abbott  Ch.  J.  I  am  of  opinion  that  we  /casinot 
^ant  .ei^er  part  of  Ihis  ftltematixe  iiaotion.  iW^th  iies- 
pect  )to  the  iii-at,  we  .cannot  grant  a  hoheuLS  corpMs,  im-  ' 
less  there  di^tincUy  «p4>€«us  to  be  some  i^aproper  xesi^ 
fsniikt  <m  the  fiersonal  iiherty  of  dhe  party  ide&iBed  tto 
bfi  i^xougbt /up.  N^w  it  >ifl  sworn  Ahat  dais  lady  is  in 
#uGb  :a  ifttate  ^tfliaaltih  j^Mfetit  vsEould  be  impossible  ito  se* 
jpove  jher,  ^eyon  supposidikg  at  ito  be  ^fiatififaGtoriiy  made 
.Qvf.j  tj^tajb  aheis  under  peracHxal  duress.  iNo^ood  thejce- 
fore  could  he  attained  by  granting  a  ieheas  carpus  in 
the  first  instance.  The  utmost  vce  oould  do  in  all 
events,  .under  these  circumstances, -Wtouldbe^ito .grant  a 
rule  to  shew  cause  why  a  hubeae  .corpus  should  not 
issue ;  b.v*t  .I  am  extremoly  doubtful  xi^hether  this  Court 


.-^'  ■  <■ 


(rt)  ai^wm  1099.  W  Id,  lUo. 


656  CASES  IN  MICHAELMAS  TERM 

18 19.  can  interpose  in  a  case  of  this  description.  It  appears 
"^^  to  me  that  the  more  proper  course  of  proceeding  would 
agauut        }yn    to  applv  to  the  Couft  of  Chancery.    The  cases 

MiDDLETOK.  t*  •      -r.  ^  i_       • 

cited  from  Burrows  Rep.,  do  not  seem  to  authorise 
this  part  of  the  motion.  The  first,  namely,  the  King  v. 
IVrisht  and  Others,  was  a  motion  for  a  criminal  infor- 
mation  against  the  defendants  for  having,  as  was  al- 
leged, used  improper  means  of  influencing  a  female, 
named  Savage,  to  make  a  will,  and  the  Court  refused 
an  habeas  corpus,  because  she  was  too  infirm  and  weak 
to  be  brpught  into  Court.  The  second  case  was  that 
where  the  Court  granted  a  habeas  corpus  to  bring  up 
the  body  of  a  female  who  was  improperly  confined  in 
a  mad  house  at  the  instance  of  her  husband.  With 
respect  to  the  alternative  part  of  the  motion  now  sub- 
mitted to  the  Court,  it  does  not  appear  to  me,  that 
either  of  those  cases  is  an  authority  for  this  purpose ; 
and  I  know  no  instance  of  this  description  in  which 
this  Court  has  made  an  order  for  the  admission  of  per- 
sons under  the  circumstances  stated,  for  the  purpose 
stated,  or  for  any  other  purpose,  to  a  person  who  hap- 
pens to  be  in  a  weak  state  of  health,  and  under  alleged 
improper  confinement.  It  appears  to  me,  that  this  also 
is  more  properly  a  subject  for  the  consideration  of  a 
court  of  equity.  I  am  extremely  unwilling  that  we 
should  take  upon  ourselves  to  exercise  a  jurisdiction 
which  the  law  does  not  vest  in  us,  and  without  some 
precedent  for  it  I  think  we  ought  not  to  interpose  in 
this  manner,  because  it  is  impossible  for  us  to  know  to 
what  extent  we  may  not  be  required  to  exercise  such  an 
authority.  Where  the  liberty  of  the  person  is  restrain- 
ed, there  we  interpose  by  habeas  corpus ;  and  if  in  this 
case  it  had  been  satisfactorily  proved  to  us  that  this 
lady's  personal  liberty  was  restrained,  we  should  have 
had  no  discretion  to  exercise  upon  the  subject,  and 
should  grant  a  writ  at  once. 


BayleyJ.    I  am  of  the  same  opinion.   We  cannot         1819« 
grant  a  writ  of  habeas  corpus  to  do  any  more  than  re-  kex 

move  that  degree  of  restraint  upon  the  person,  which  the    middletqk. 
law  considers  to  be  illegal.     In  this  case  a  foundation 
must  be  laid  to  satisfy  us  that  the  husband  is  exercising 
an  illegal  restraint  upon  the  person  of  his  wife.     For 
any  thing  that  at  present  appears,  he  is  only  desirous 
of  preventing  any  communication  which  may  aggra- 
vate her   present  dangerous  state  of  health.      In   all 
events,  it  appears  that  no  good  purpose  can  be  an- 
swered  by    granting    a   habeas    corpus,    because    she 
appears  to  be  in  a  state  of  health  which  renders  her 
unfit  to  be  removed.     In  my  opinion,  neither  of  the 
cases  cited  is  an  authority  for  this  motion.      If  this 
lady  is  prevented  from  disposing  of  her  separate  pro- 
perty, a  court  of  equity  is  the  proper  tribunal  for  re- 
dress, and  that  court  will  enable  her  to  dispose  of  her 
property  as  she  thinks  proper.     The  Court  is  in  this 
difficulty,  that  they  have  an  alternative  motion  present- 
ed for  their  consideration.     It  is  clear  that  they  cannot 
grant  a  habeas  corpus,  and  then  they  are  called  upon 
to  grant  a  rule  to  shew  cause  why   certain   persons 
should  not  have  access  to  this  lady.    That  is  quite  a 
novel  application ;  and  I  know  of  no  instance  in  which 
it  has  been  complied  with  by  this  Court.     It  may  be 
said,  perhaps,  that  a  similar  occasion  never  occurred. 
The  reason  of  that  probably  is,  that  this  subject  has 
been  always  considered  to  be  one  which  peculiarly  be- 
longs to  a  court  of  equity. 

HoLROYD  J.  This  is  not  a  case  in  which  this  Court 
would  be  justified  in  granting  a  habeas  corpus,  for  it 
does  not  appear  that  this  lady  is  under  such  restraint 
as  would  prevent  her  from  exercising  her  personal 
liberty  if  she  were  in  a  fit  state  of  health  so  to  do.  On 
the  contrary,  it  appears  that  she  is  confined  solely  by 
ill  health.     Then  if  there  be  no  illegal  restraint,  how 
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1819. 


IfiDDUTOir. 


can  we  grant  a  habeas  corpus  ?  On  the  other  hand, 
how  can  we  grant  a  rule  calling  upon  the  husband  to 
admit  persons  into  his  house,  when  he  is  not  doing  any 
thing  illegal,  though  he  refuses  particular  persons  ad- 
mission into  his  house,  in  order  to  do  'that  which  the 
wife  has  power  to  do  by  other  means. 


Best  J.  concurred. 


Rule  refused. 


Nao,  24t 

There  mast  be 
three  notioee  of 
jmtHftctMm  end 
two  changes  of 
bftil,  to  entitle 
I»laintiff  to  in- 
sist on  deposit 
of  costs  of  op- 
opposition  be- 
fore the  bail 
Justify,  (a) 


Mercer  against  Sanby. 

TN  iSiis  case  three  notices  of  bail  had  been  given,  and 
two  changes  had  taken  place. 

EUis  applied  for  the  costs  incurred  by  the  plaintiff 
In  inquiries  after  and  opposing  the  bail ;  but  it  ap- 
pearing that  the  first  notice  was  not  that  the  bail 
would  justify  themselves  in  open  Court,  but  only  that 
tiiey  had  been  put  in, 


Costs  of  former 
opposition  sl- 
lowed  where 
there  had  been 
three  notices 
andtwochanges 
of  bail. 


Costs  of  prior 
oppondons  not 
allowedythongh 
there  had  been 
three  notices  of 
jostification,  if 
one  of  the  no- 
tices was  of  bail 
ut  in  merely 
r  the  purpose 
ef  a  render. 


I 


BAYfiEY  J.  said  that  the  plaintiff  could  not  in  this 


(tf)  €ee  Tid^s^,  6tfa  ed.  270.  in  Thompwn  t.  Drnit^  Trin,  56  Gm,  3.  it 
h^,  that  eosts  wiU  heidlMred  whose  there  bane  been  these  ooCiess 
and  two  oliM\ges  of ImU.  Quherd  opposed  Uie  juatifiefitiQn  of  bfiil  t|U4he 
costs  of  prior  oppositions  had  been  p^d.  There  were  three  notices  and  twp 
changes  «f  ball,  ^hhott  J.  referred  to  the  master,  who  said  that  the 
practice  was  in  favour  of  allowing  the  cos|b  of  fonner  oppos^fifs  in  ik 
case  like  the  present ;  and  the  defendant's  attorney  paid  the  money  into 
the  master's  hands  before  the  justification  was  allowed. 

fiut  the  costs  of  prior  oppositiens  are  ^ot  -allowed,  akhongh  there 
iiate  heen  thsoe  notiots  lof  jiistitotiiaQ,  if  o^e  c|f  tJieiiotices  wss  mefely 
of  bail  put  in  for  the  purpose  of  n  render,  l^^ifson  v.  Kinerksf,  Emt.  T. 
1^06.  Expinas$e  applied  for  costs  before  the  bail  were  permitted  to 
JMlIfy,  OQ  theipround  efthece  hsTing  been  4hree  notices  of  justifioation  r 
hut  it  appearing  that  .oqlc  was  put  in  visrely  fpr  Abe  jpurpos^e  qf  »^c^r, 
Groie  J.  he-Id  it  not  to  be  within  the  rule  to  g^ve  coqts.  yide  the  King 
▼.  Hk  ^Skenfrf  tfUUktcx,  1  Taunt.  57  }  MUcAdi  v.  Cluridge,  1   TaunU 
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lease  insist  on  the  deposit  of  costs,  the  rule  being  to  1819« 

^ive  costs  only  where  there  had  been  three  notices  of  meecea 

justification,  and  consequent  trouble  of  enquiring  after  ^^* 
the  sufficiency  of  the  bail,  and  two  changes. 


Gould  agaimt  Loobtte.  ^^'^'^Zl 

THIS  was  a  rule  calling  on  the  plaintiff  to  shew   Affidavittohold 
,  .         -I        1  •■        ^  1  ^       J  to  bail  on  a  bill 

cause  why  an  exoneretur  should  not  be  entered  on   of  exchange  for 
the  bail  piece,   or  why  the  bail  bond  should  not  be  J^JaJ^'ol'^'on 

a  Hll  for  523  Ibn-a  17  tout  and  6  deuiers  sterling.  Held,  that  there  was  no  variance  so  as 
to  entitle  the  defiendant  to  be  discharged  on  filing  common  bail,  the  meaning  of  the  two 
expressions  being  the  same*  (a) 

(b)  Bat  the  bail  are  dischaiged  if  the  plaintUT  declare  for  a  diiiiBrent 
canse  of  action  from  that  ezpressedln  the  affidavit;  as  where  the  affidavit  to 
hold  to  bailis  in  attumptUf  and  the  plaintiff  declares  in  trmxr,  Tetherktgtcn 
V.  Goldingt  7  T.  R.  80.  and  where  an  affidavit  was  made  at  the  salt  of  an 
indorsee  against  the  acceptor  of  a  bifl  of  ezchaogeor  <nrder  for  5ft3l.  12t. 
and  it  appeared  bj  the  declaration  that  the  money  was  payable  ont  of  a 
particular  limd,  tiie  Court  dischaiged  the  defiendant  on  entering  a  com- 
mon appearance.  TF'UkB  v.  Adcockf  8  T.  R«  27.  The  same  prindple  is 
leeogiybed  in  SpaUhkg  v.  Mitre,  6  T.  R.  363.  And  see  Mmwoe  v.  Ibm, 
amU,  171;  2  JE«r,305;  3  fFUt.61;  6  T.R.  158;  2  U.  Bla.  278;  2 
£»r.  4c  iM  358 ;  TIUV,  6th  ed.  283.  And  the  Court  of  C.  P.  «iU  stay 
the  proceedings  on  the  lecognizancey  if  the  plaintiff  did  not  reoover 
•gainst  the  prindpal  ef  the  canse  of  action  expressed  in  the  affidavit  to 
lioldtobul.  Wh0et»right'w.JuUiMg,7Tamt.Z^\\  1  JfoMre*  51 ;  Qw- 
toeff  V.  Ccare,  2  Tamti.  107.  The  affidavit  to  hold  to  bail  mutt  also  eor- 
reapond  with  the  writ;  bat  a  small  diffofence  wiU  not  be  material,  pro- 
vided the  identity  continue.  The  principal  object  of  this  role  seems  to 
lie,  diat  the  oeniiection  may  appear  between  the  different  parts  of  the 
pioceedii^  in  <nrder  to  &dlitate  a  proeecntiQn  for  pei^Jnryy  and  to  pre- 
clude any  oppovtBnity  of  ^fusion. 

■  y.BtmfiMt,  Hilary  T.  46  fes.  3.    PsrA  moved  for  a  rule  oaU-    Varianeehe- 
ing  upon  the  plaintiff  to  shew  canse  why  the  defendant  should  not  be    tween  affidavit 
dischaiged  out  of  custody,  on  the  gvooad  of  A  variance  between  the  writ    f^^^^L^' 
and  affidavit  to  hold  to  bul.    In  the  writ  issued  against  the  defendant  he    uit's^name,  as 
was  called  AsmmBi»  but  in  the  affidavit  the  foial  a  was  i>mitled»  sod  he    iSemotf  for  Jiw 

iMfir,  does  not 
(&)  Seetheneitcase,andu<iiMk.Sai«.T.1815»Jf«y8»;Mr<.  Thenamesdo    vitiatelheaffi^ 
not  appear  to  be  iflbmjonmito.  The  A^v.^UloieqM^^  davit.  (4) 

see  Bimgkam  v.  JHOU,  5  Tttmt.  Rep.  814.  But  the  prindpal  light  in 
irhich  defects  in  the  affidavit  to  hold  to  bail  are  to  be  rq^arded  seems  to 
be  with  reference  to  an  indictment  for  peijuxy ;  and  if  the  affidavit  do 
not  feiriy  affmnl  an  opportunity  for  evasion  it  would  probably  be  deemed 
Sttfiirienti 
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I8I9.  delivered  up  to  be  cancelled,  with  costs,  on  the  ground 
Q^jj^jj  of  a  variance  between  the  affidavit  to  hold  to  bail, 
agaimt        and  the  declaration  delivered.    The  affidavit  to  hold 

LOGSTTE. 

to  bail  stated  that  the  defendant  was  indebted  to  m 
plaintiff  on  a  bill  of  exchange  accepted  by  him  for 
the  sum  of  523/.  175.  6</.,  and  the  declaration  dt- 
scribed  it  as  a  bill  of  exchange  for  "  Five  hundred 
and  twentv-thrce  livres  seventeen  sous  and  six  denicrs, 
being  of  the  value  of  523/.  17».  6rf.  sterling,  (a) 

Tindal  shewed  cause  against  the  rule,  and  con- 
tended that  this  was  no  real  variance  belAvcen  the 
declaration  and  the  affidavit  to  hold  to  bail,  the 
amount  of  the  debt  being  the  same  in  each,  for  livres, 
sous,  and  deniers,  answered  to  pounds,  shillings, 
and  pence  sterling.  The  word  lirre  sterling  answer- 
ed to  pound  sterling ;  the  word  sous  answered  to  scli, 
.  from  solidum,  and  deniers  answered  to  denarii,  all  of 
which  denominations  were  recognized  in  the  usual 
form  of  pleading.      He  had    an    affidavit  of  several 

was  called  RennoU,    It  was  insisted  that  this  was  a  saffident  groand  for 
discharging  the  defendant,  and  that  the  names  were  not  ever  Hem  m- 
nantia.    But  the  Court  refused  the  rule,  and  said  that  the  mtstske  of  t 
letter  in  spelling  the  name  was  not  a  ground  ibr  discharging  the  defendiBt 
—Rule  refused. 
Mis-spelling  in         Anonymmts,  Mick,  T.  1813.  A'br.  8.    Stotks  mored  for  a  rote  to  d** 
final  syllable  of    cause  why  the  defendant  should  not  be  discharged  out  of  custody  on 
defendant's  fiUng  common  bail,  on  the  ground  that  the  affidavit  to  hoWtobMl  w* 

TOSnir"nim  "  ^Mufficient  in  two  respects.  1st.  That  the  name  of  the  defendant  w«5 
instead  of  '  written  wrong  in  having  the  final  syllable  "  rum "  instead  of  " nm" 
*'  run,"  imma-  2dly.  That  the  jurat  stated  that  a  notary  public  had  read  orcr  the  aifi- 
terial  in  afiida.  davit  to  the  plaintiff,  and  that  the  notary  had  been  duly  swoni  to  inW 
^^  g^^  V^^ ;  *»»t  it  did  not  proceed  to  state  that  he  had  interpreted.  In  support  of 
also,  that  it  is  ^^  ^'  objection  he  cited  the  cases  of  Binfield  v.  Marurll,  15  East,  15J^ 
sufficient  to  where  the  Court  only  refused  to  discharge  the  defendant  on  the  ground  of 

state  that  a  no-  the  lateness  of  the  application,  the  time  allowed  for  pleading  in  abatf  mcnt 
swornto  inter  ^*^™8^  expired.  And  for  the  second  objection,  he  cited  the  rule  of  court  4 
pret,  without  "  T.  R.  284  {a] ;  and  TifltTs  Prnr.  6th  ed.  520.  Le  Blanc  J.  expre«*d  his 
stating  that  he  opinion  that  neither  of  the  objections  whs  material,  but  permitted  Stvrb 
hadactuaUy  in-  to  take  a  rule  nisi,  Storlu  at  the  same  time  doubtinir  whether  he  shonW 
terpreted.  jra^itup. 

(ff)  Vide  Kearney  \.  Kingj  anfv,  28. 
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persons,  which  stated  that  this  was  the  invariable 
mode  of  drawing  sterling  money  in  France,  and  that 
in  fact  there  was  no  other  possible  way  of  carrying 
on  the  commerce  between  that  and  this  country. 
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GOVLD 

against 
LoasTTE. 


E.  Lanes  applied  for  time  to  file  fresh  affidavits  in 
answer  to  those  produced  against  the  rule ;  but 

The  Court  refused,  saying  that  there  was  no  pre- 
tence for  calling  this  a  variance,  because  in  substance 
and  effect  the  value  of  the  money  described  in  the 
affidavit  to  hold  to  bail,  and  that  set  out  in  the  decla- 
ration, was  the  same  in. both.  The  Court  would  in* 
tend  that  litres,  as  mentioned  in  the  declaration, 
meant  livres  sterling ;  that  sols  or  sous  meant  solidum, 
or  shilling ;  and  denarii,  deniers  or  p^nce.  There  was 
therefore  no  such  variance  as  to  justify  this  motion. 

Rule  discharged  with  costs. 


■  1 

WOODBRIDGE    Qgalost  SpOONER  &  Ux.  Ex€CUtrLv       FTedttesday, 

o/ .Rebecca  Bance. 

^¥lHE  declaration  stated,    that   Rebecca  Bance,    on   it  is  an  inflex- 
the  1st  of  Jannarif  181 6,   in   consideration  that    totdS!ft''arol 
Stephen  lYoodbridge   the  plaintiff,    at  the  special  in«    evidence  to 

,  contradict  a 

stance  and  request  of  the  said  Rebecca,  would  let  written  instru- 
ment, unless  the  consideration  be  illegal,  [a)  Where  a  te.^tator  pave  in  her  life  time  to  the 
plaintiff  a  promissory  note  to  pay  him  or  order  "  on  demand  the  sum  of  100/.  for  value 
received  and  his  kindness  to  me/'  with  a  verbal  cn;^a|;^ement  on  the  part  of  the  pldntiff 
that  the  note  should  not  be  demanded  until  after  her  death,  it  was  held,  in  an  action  upon 
the  note,  that  parol  evidence  could  not  be  received  to  shew  that  it  was  not  given  for  a 
valuable  consideration,  {b)  And  that  sucli  a  note  docs  not  operate  by  ^vay  of  testamentary 
disposition  ;  nor  is  it  void  on  the  ground  that  it  is  a  fraud  on  the  legacy  duty,  that  duty 
never  having  attached  upon  it ;  and  there  being  nothing  to  shew  that  the  amount  passed 
by  way  of  a  donatio  cmtfa  tnortis.  (r) 

(a)  Sec  the  rule  and  cases  in  Fhil.  on  Evid.  4th  cd.  488  to  498.  Chiity 
on  Bills,  5th  ed.  61,  2. 

{b)  See  WilUmnson  v.  /xmA,  and  Xn.sh  v.  Brown,  Chitlij  on  Bills,  5th  ed. 
93,  n.  2. 

(c)  As  to  this  point,  sec  Chiity  on  Bills,  5th  cd.  9;*,  n.  2.  and  Holu  C. 
N.  P.  21,  and  10  to  13;  liunn  v.  Markham,  7  Tmmt,  221  ;  TotUfs  Exe- 
cutors, 232  to  237. 
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I8ig.  her  have  the  run  of  his  house  on  Sunday$j  she  under* 

WooDBaiDGx  took  and  faithfully  promised  him  that  she  would  at  her 

Spoona^Bt  <^c€^*^  gi^c  t^™  *  hundred  pounds  more  than  a  legacy 

ux.  BXBcu-  of  twenty  pounds  which  she  meant  to  leave  him  and  his 

TBIX  OP  RX-  ^    ,        1  .,,        %  1     .       .«•     A  J         J 

Bx6cA  Bavck.   Wife  by  her  will ;  that  thereupon  plaintiff  afterwards  and 

continually  from  and  after  the  making  of  said  promise 
and  undertaking,  and  during  the  life  and  until  the 
death  of  said  Rebecca,  did  let  her  have  the  run  of  his 
house  on  Sundays ;  that  the  said  Rebecca  did  not 
during  her  life  pay  any  part  of  the  said  sum  of  lOOl.; 
that  on  the  1st  of  January  1818  she  died,  having  bst 
made  her  last  will  and  testament,  and  appointed  the 
defendant  Jmu,  the  wife  of  John  Spoaner,  executrix 
th^^eof ;  but  without  having  left  the  plaintiff  any  sum 
of  money  over  and  above  the  said  legacy  of  20/. 
The  first  count  of  the  declarati<m  concluded  with  the 
proper  averments.  The  second  count  stated  that  the 
said  Rebecca  on  the  1st  of  September  1817|  made  her 
promissory  note  for  payment  on  demand  to  plaintiff 
of  100/.  and  undertook  and  faithfully  promised  to 
pay  the  plaintiff  the  said  sum  of  money,  according  to 
the  tenor  and  effect  of  said  note.  There  were  the 
usual  common  counts.  Plea  the  general  issue,  and 
issue  joined. 

At  the  trial  before  Abbott  Ch.  J.  at  the  dttddkui 
Sittings  in  Trinity  Term  last,  the  case  appeared  to  be 
this : — ^The  plaintiff  and  Rebecca  Banee  the  deceased, 
had  known  each  other  a  great  many  years,  both  re- 
siding in  the  same  town.  The  deceased  was  a  widow 
woman  living  upon  a  limited  income.  She  was  in 
the  habit  of  frequently  visiting  the  plaintiff  and  his 
wife,  and  in  consequence  of  the  kindness  and  hospi- 
tality shewn  her,  she  made  her  will  in  which  she  left 
the  plaintiff  a  legacy  of  90L  This  event  took  place 
upon  the  occasion  of  her  being  attacked  with  alarming 
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illness.     On  her  recorery  she  resumed  Iter  tisits,  and         1819. 

on  recommencing  so  to  do  she  told  the  plaintiff  '*  That  tf6^o»iur^ft 

if  he  wonld  let  her  have  the  run  of  his  house  on  Siin^  Srooittutr 

dausy    she  would  leave  him   100/.  in  addition  to  the  V±,  ttx^^ 

.  ,  TftlX  OF  Kt* 

former  legacy.  The  plaintiff  acceded  to  this  propo*  g)EccABAire«« 
sition,  and  she  constantly  while  in  health,  and  till 
within  a  few  weeks  of  her  death,  had  the  rati  of  hi» 
house  on  a  Sunday,  and  upon  an  average  two  or  thr^e 
days  in  a  week,  living  entirely  at  the  cost  of  the  plain-^  ■ 
tiff;  and  when  her  health  prevented  her  coming  ill 
person,  as  she  was  somewhat  infirm,  the  plaintiff  in*- 
variably  sent  her  meals  to  her  6wn  house ;  and  this 
practice  continued  with  very  little  interraptioti  for  the 
space  of  four  yeafs  and  a  half.  At  length  it  became 
the  subject  of  conversation  between  the  plaintiff  and 
the  deceased,  in  what  manner  and  to  what  extent 
the  plaintiff  should  be  remunerated.  The  deceased 
spoke  of  the  legacy  she  intended  to  give  the  plaintiff; 
but  it  being  suggested  that  as  the  plaintiff  was  a 
stranger  in  London,  if  she  gave  him  a  legacy  of  100/. 
he  would  have  to  pay  out  of  it  a  legacy  duty  of  ten 
per  cent,  which  would  in  some  measure  defeat  her  in- 
tention and  prejudice  the  object  of  her  bounty ;  it 
was  at  last  agreed  that  the  deceased  should  give  her 
note  of  hand  for  100/.  which  it  was  understood  he 
was  to  forbear  enforcing  until  after  bet  deceasfC :  and 
accordingly  a  note  in  the  following  tentis  was  given 
to  the  plaintiff :—"  100/.  Brentford,  September,  1,  1817. 
I  promise  to  pay  to  Stephen  tVoodbridge  or  order,  on  ie* 
mandy  the  sum  of  one  hundred  pounds,  for  value  fecehed, 
and  his  kindness  to  me.  Rebecca  BanceJ'  After  the  death 
of  the  deceased  application  was  made  for  the  payment 
of  this  note,  and  the  executrix  having  refused  to  pay 
it  the  present  action  was  brought.  At  the  trial  this 
note  was  given  in  evidence  to  support  the  second 
count  of  the  declaration.  On  the  part  of  the  defend- 
ant it  was  contended,  first,  that  the^  note  in  question 
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IBI9.  operated  as  a  donatio  causa  mortis,  and  that  the  action 

WooDBRiDox  therefore  would  not  lie.     Second,  that  as  the  deceaa- 

Spooker'et  ^  intended  to  leave  the  100/.  lo  the  plaintiff  as  a  I^ 

ux.  EXEcu-  gacy,  and  as  she  had  eriven  him  a  note  instead,  which 

TBIX  OF  Be-     o      •"  o  ' 

9XCCA  Bancs,   was  not  to  be  put  in  force  until  after  her  death,  itwa^ 

a  fraud  on  the  legacy  duty,  and  therefore  was  nol 
available  in  a  court  of  law.  And,  third,  that  at  all 
events  the  defendant  was  at  liberty  to  give  parol  e\i 
dence  to  defeat  the  note,  by  shewing  that  it  was  not 
given  for  good  and  valid  consideration.  At  the  trial 
the  plaintiff  was  nonsuited,  on  the  ground  that  the 
note  could  only  opeiiate  by  way  of  testamentary 
disposition.  Liberty  however  was  reserved  to  tic 
plaintiff  to  move  to  enter  a  verdict  upon  any  one 
of  the  counts  of  the  declaration. 

Sea?  left  accordingly  obtained  a  rule  to  shew  cause 
in  last  Term,  why  the  nonsuit  should  not  be  set  aside 
and  a  verdict  entered  upon  the  second  count. 

Marryat  and  Adams  now  shewed  cause  against  the 
rule,  and  contended  that  the  note  upon  which  the  ac- 
tion was  founded  would  only  operate  as  a  doMtwcausA 
mortis ;  but  supposing  such  a  conclusion  could  not  be 
drawn  from  the  terms  of  the  note  itself,  still  the  de- 
fendant was  at  liberty  to  go  into  parol  evidence  to 
contradict  its  import,  and  if  so,  they  urged  it  to  be 
perfectly  clear  that  the  action  would  not  lie;  for  ii^^ 
note  was  to  be  treated  merely  as  a  legacy,  it  was  an 
arrangement  by  which  a  fraud  would  be  committed  on 
the  legacy  duty. 

Scadett  and  Abraham  in  support  of  the  rule  sub- 
mitted, first,  that  the  note  in  question  could  not  oper- 
ate as  a  donatio  causa  mortis,  because  it  was  gi^^ 
only  when  the  maker  was  in  an  ailing  state,  and  not 
in  contemplation  of  her  death  (a) ;   besides  whicb,^ 

(a)  STofc  V.  IJiJbert,  2  f  «.  Jun.  111. 


IN  THE  Sixtieth  Year  of  GEORGE  III.  665 

promissory  note  is  not  the  subject  of  sl  donatio  causa        IdlQ* 
mortis,  for  the  note  is  merely  a  chose  in  action,  and    woodbwd&« 
it  ought  to  be  a  chose  in  possession  to  pass  by  way  of    ^  ay^*** 
donatio  cawa  mortis.     Miller  \,  Miller  {a).     But  even     ux.  exbcu- 
supposing  the  note  in  question  could  pass  by  way  of  bbcca  Bavcb. 
a  donatio  causa  mortis,  the  plaintiff  might  proceed  at 
law  (6).     But  in  all  events  the  note  cannot  operate  by 
way  of  testamentary   disposition    (the  ground  upon 
which  the  nonsuit  proceeded  at  the  trial),  because  no- 
thing appears  on  the  face  of  the  note  to  indicate  such 
intention,  and  all  the  cases  at  law  and  equity  shew, 
that  where  an  instrument  operates  as  a  testamentary 
disposition,  somethipg  must  be  expressed  on  its  face 
from   whence  such  an    intention   can    be    collected. 
For  this   they  cited  Chaworth  v.  Beech,  (c)  and  JJo- 
berts  on  Wills,  passim.    As  to  the  argument  that  pa- 
role evidence  was  admissible  to  contradict  the  note, 
it  is  clearly  laid  down  in   Hoare  v..  Oraham  (d)  and 
Free  v.  Hawkins  (e),  that  a  parol  agreement  made  at 
the    time  a  promissory    note  is   made,    which  parol 
agreement  is  contradictory  to  the  note,    cannot  be 
given  in  evidence  to  defeat  the  note,  nor  is  it  avail- 
able  in   any  way   whatever;  and   therefore    on    this 
ground  alone  the  plaintiff  is  entitled  to  recover.     Then 
as  to  the  last  objection,  on  the  ground  that  this  was  a 
fraud  upon  the  legacy  duty,  it  could  not  attach  in  the 
present  case,  because  it  is  quite  clear  that  the  deceas- 
ed might  xlispose  of  that  by  gift  in  her  life  time  which 
she  meant  to  have  left  as  a  legacy  ;  and  as  no  legacy 
duty  ever  attached,  there  could  be  no  fraud.     Such 
supposed  frauds  as  this  cannot  often  happen,  as  very 
few  persons  would  like  to  part  with  the  dominion  over 
their  property  in  their  lifo-time. 

This  answer  to  the  last  mentioned  objection  was  in 


(4)  3  P.  Wm,  356.  (6)  2  ret.  Jun.  122.         (c)  4  Fet,  JuA.  S66. 

(4  3  Ctmf.  N.  P.  57.  (e)  1  Movrcy  53§. 

t  Y 
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18 19-  the  course  of  the  argument  approved  of  and  adoptd 

WooDBupoB  ^y  ^6  Courts  and  did  not  enter  into  their  coaiidet- 

Spo^oneiT  b»  »tion  in  giving  judgment  upon  the  other  pomb»  ex- 

vx,  EXEcu-  cept  by  JBest  J.  who  commented  shortly  tipou  it. 

TBixorRf:. 

BECC4  BaWCS. 

Abbotp  Ch.  J.  said,  that  after  the  discnsM 
which  had  taken  place  upon  the  question  viietkcr  Ik 
sole  o|>eraled  aa  a  domaUe  eama  moriiif  or  at  a  tesUr 
mentaiy  diapoaition^  he  was  now  clearly  of  opinion) 
for  the  reaaons  stated  and  the  cases  cited  in  aigttfflcnl, 
that  it  could  not  be  ao  considered.  Upon  the  leGODi 
pointy  aa  to  the  admiasibility  of  parol  evidence  to 
contradict  the  note,  he  was  also  of  epinioa  upon  the 
establiahed  rule  of  evidence,  that  parol  evidence  cm- 
not  be  admitted  to  contradict^  add  to,  or  vary  the 
terma  of  a  written  instrument ;  that  the  objection  must 
fall  to  the  ground,  and  consequently  that  the  role  mvit 
be  made  absolute* 

Bayley  J.  I  am  of  opinion  that  the  verdict  in 
this  case  should  be  entered  for  the  plaintiff.  It  seen» 
to  me  thw  this  instrument  is  a  aecurity  for  money,  whioi 
would  be  binding  upon  the  maker  in  her  life-time,  uA 
cons^uently  that  it  would  be  binding  upon  hfr  eft* 
after  her  deceUse,  for  which  latter  purpose  we  are  i"- 
formed  the  note  was  given  by  the  testator.  The  teitt^ 
tor  by  the  note  says,  "  I  promise  to  pay  Stephen  Wm' 
bridge,  or  orfc^,  oh  demand,  the  sum  of  one  has**'' 
pounds,  for  value  received."  That  is  dearly  oUig»* 
tory  on  the  party  who  makes  the  note ;  and  tkoop 
the  plaintiff  by  a  secret  tmderstatiding  heivfim  hi» 
and  her,  forbears  to  demand  the  money  until  after  ktf 
death,  still  it  ia  binding  on  her  assets,  and  her  ex«ca- 
tor  is  upder  an  obligation  to  pay  it.  But  here  thfl* 
are  the  w&rds  «  oh  den^and ;"  the  party  th«refo«  who 
has  made  that  note  has  in  terms  said  "  that  whenerff 
the  plaintiff  shall  think  fit  to  call  upoa  me  for  pay* 
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ment,  I  bind  myself  that  I  will  then  pay;"  and  it         1'S19. 

would  be  extremely  dangerous  and  inconsistent  with  WooDBAmas 

those  general  rules  of  evidence  upon  which  we  proceed  gp^^^^  j,    9 

in  courts  of  justice,    to  allow  a  party  after  having  ux.  exectt- 

1   •    1     r  Af  r  THIX  OT  RE- 

given  an  mstrument  m  which  he  says  ^  I  promise  to  becca  Bakce. 
pay  on  demand/'  to  say  by  parol  evidence^  '*  You 
know  I  did  not  mean  to  pay  on  demand^  but  I  merely 
promised  to  pay  when  I  should  die.''  It  is  a  genial 
rule  of  evidence  universally  adopted  in  courts  of  jus- 
tice, that  parol  evidence  cannot  be  received  to  contra* 
diet  a  written  instrument.  Therefore^  I  think  that 
in  this  case,  the  defendant  was  not  at  liberty  to  give 
evidence  to  shew  that  the  note  was  not  given  for  good 
ftnd  valuable  consideration,  and  that  it  was  not  pay- 
able on  demand,  but  intended  to  be  postponed  till  after 
the  party's  death.  But  if  any  such  evidence  could  be 
received  at  all,  it  could  only  be  received  for  the  purpose 
of  shewing  that  payment  wa^  to  be  postponed  until 
after  the  testator's  death.  Bpt  in  that  view  of  the 
case,  it  would  be  still  obligatory  upon  the  representa- 
tives of  the  deceased ;  for  at  all  events,  it  never  could  be 
in  the  contemplation  of  the  testator  that  the  instru* 
m^nt  was  liable  to  be  defeated. 

HoLROYi^  J.  I  am  of  the  same  opinion,  that  the 
nonsuit  iti  thift  ease  should  be  set  aside.  The  evidence 
oflRsred  at  the  tt-ial  was  for  the  purpose  of  shewing  that 
there  i^as  a  want  of  consideration  for  the  note,  or  that 
it  was  given  under  eii^amstaiices  to  make  the  nots 
illegal.  The  evidence  likewise  was  offeted  for  the  pur- 
j^ose  of  shewing  that  the  note  was  not  delivered  to  the 
plaintiff  for  the  purpose  of  being  paid  until  after  the 
testator's  d^th.  It  appears  to  me  Aat  the  utmost  ex* 
tent  to  which  any  su^h  evidence  could  be  rdoervtd, 
vvould  be  to  shew  tha%  it  was  not  to  be  paid  in  the 
manner  which  the  note  itself  imports.  But  inasmuch 
as  the  evidence  went  to  a  much  greater  extent,  namely, 

ft  v2 
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°^^'         to  the  extent  of  contradicting  the  note  itself,  it  appclw 
WooDBUDfis    to  me  that  the  case  comes  within  the  general  nJe  of 
Spoovck  ST    law,  that  parol  evidence  cannot  be  admitted  in  contra* 
TEix*"  rk-     Miction  to  written  evidence;  I  mean  in  cases  where  parol 
»iccA  Bancs,   evidence  goes  to  shew  that  the  instrument  was  not  de- 
livered to  the  party  as  an  instrument,  or  that  it  was 
void  under  the  particular  circumstances.    Supposing 
here  that  parol  evidence  could  be  received,  for  the  pur- 
pose of  shewing  that  the  note  was  not  to  be  sued  upon 
until  after  the  party's  death,  still  that  period  has  now 
arrived,  and  the  action  may  be  sustained.    For  these 
reasons,  I  am  of  opinion  that  the  nonsuit  must  be  set 
aside. 

Best  J.  I  am  of  opinion,  that  whatever  objection 
mav  arise  to  the  first  count  of  the  declaration,  the 
second  is  maintainable,  and  that  the  evidence  offered  to 
do  away  the  effect  of  the  note  was  not  admissible.  Here 
is  a  written  instrument  between  the  parties  by  which 
they  are  bound,  and  it  would*  be  contrary  to  the  finl 
principles  of  evidence,  to  re<!eive  parol  testimony  fa 
the  purpose  of  shewing  that  the  written  contract  is 
different  from  that  which  it  is  supposed  the  parties  in- 
tended. I  know  but  of  one  exception  to  that  general 
rule,  and  that  is  founded  on  public  policy,  namely, 
where  the  contract  is  illegal ;  but  if  it  cannot  be  shcva 
that  there  is  any  illegality  in  the  contract,  the  law  most 
take  effect.  In  cases  of  usury,  the  exception  I  haTC 
mentioned  prevails,  for  the  reason  I  have  stated ;  but  1 
believe  this  is  the  only  exception.  In  this  case  it  seems 
tome  that  the  contract  is  not  illegal,  because  there  is 
nothing  illegal  in  persons  binding  themselves  to  pay 
money  for  acts  of  kindness.  If  the  contract,  therefoie, 
is  not  illegal,  no  evidence  can  be  received  to  shew  it  was 
different  from  that  expressed  in  writing. 

Rule  absolute. 
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18  ly. 


Cooper  agaimt  Nias.  a-^^ 

n[^  HE  defeadant  was  arrested  upon  a  bill  of  Middle-  The  defendant 

X  ,  1       n  .  7  n  1  A"  cfcnnot  sign 

sex,  returnable   triday  nexl  aiter  the  morrow  or  judgment  of 

AH  Souls   1318,  she  being  then  a  spinster,  at  the  suit  ^/^7kdT- 

of  the  plaintiff,  for  50/.     On  Saturdau  the  7th  of  No-  cjaration  ajicr 

■  '  *^  the  expiration 

vembevy  in  the  same  year,  she  surrendered  into  custody,  of  a  year  from 

and  afterwards  justified  bail  on   the    11th.     No  pro-  return^ o^f  the 

ceedings  were  afterwards  taken  by  the  plaintiff;  and  ^"']  u^Jhe^n 

on  the  12th  of  Nbre/nier  instant,  the  defendant's  at*  out  of  Court, 

tomey  signed  judgment  of  tion  pros,  and  thereupon  is  not  to  be 

sued  out  execution  for  8/.  85.  the  costs  incurred,  thrume  o/jm™ 

tinprinbail;and 

Abraham  on  a  former  day  moved  to  set  aside  the  judgment  so 

•^  ,  signed  was  set 

judgment  of  non  pros,  and  all  subsequent  proceedmgs,  aside,  but  w-ith- 

for  irregularity ;  the  alleged  irregularity  being,  that  the  ^"  ^^    '  ^^^ 
defendant,  according  to  the  practice  of  the  Court,  was 
not  at  liberty  to  sign  judgment  of  uon  pros,   after  the 
expiration  of  a  year  from  the  time  when  the  writ  was 
returnable. 


(a)  The  passage  in  Impey*s  Prac.  K.  B.  549,  is  this  :  if  the  defendant 
files  common  bail  within  the  Term  the  writ  is  returnable,  he  has  twelve 
months  after  to  sign  a  wm,  prot.  but  he  cannot  do  it  at  any  time  after. 
White  V.  WAiie,  E.  1 1  Geo.  3.  Thia  position  led  to  the  opinion  that  the  de- 
leodant  might  sign  judgment  of  non  pros,  within  twelve  months  after  the 
day  of  filing  common  bail ;  but  it  is  now  held,  that  the  year  is  to  be  com> 
pitted  from  the  return  day  of  the  writ  to  which  the  filing  of  comjnon  bail 
relates.  The  practice  of  requiring  the  plaintiff  to  declare  within  a  year  is 
for  the  benefit  of  the  defendant,  and  therefore  should  be  construed  most 
favoarably  for  him.  In  $nre  facku,  after  judgment,  the  year  is  computed 
from  the  day  on  which  judgment  was  actuaUy  signed.  Simpson  v.  Gra^ 
JSarnet,  197 ;  6  Mod.  14 ;  1  Stra.  301.  And  the  year  depending  upon  the 
statute  13  Edw.  1,  c.  45,  the  words  of  which  are,  iu/ra  annum,  is  to  be 
construed  by  calendar  months,  and  not  by  Terms,  rf^inter  v.  Lightbomid, 
1  Sira.  301 ;  2%dd,  6th  od.  1115.  1£  the  plaintiff  suffers  four  Terms  to 
dapee  after  the  delivery  or  filing  of  a  declaration,  the  de£endant  must  have 
s  Term's  notice  to  plead.  R.  T.  and  H  &  S  Geo,  2,  note  6.  K.  B. ;  Tidd, 
Sth  ed.  483  ;  Imp.  258.  So  if  four  Terms  have  elapsed  after  plea  pleaded 
the  plaintiff  must  have  a  Term's  notice.  Id,  ib.  IHdd,  717.  So  after  four 
Terms  have  elapsed  after  issue  joined  there  must  be  a  Term's  notice  of 
trial.  Tidd,  813;  rule,  Mich,  4  Wmm.  note  c;  2  Stra.  1164 ;  3  31.  &  S. 
500  ;  and  Imp.  359,  where  it  is  said,  that  if  notice  be  given  within  the 
year,  without  having  regard  to  the  Terms,  it  is  sufficient. 
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18 19.  fValJord  now  shewed  cause  against  the  rule,  and 

CooPB,^        contended  that  the  defendant's  proceedings  ware  ine- 
^v«»»'        gular,  for  that  the  year  within  which  the  plaintiff  most 
declare,  must  be  computed  from  the  time  of  the  de- 
fendant's appearance,  and  not  from  the  time  of  the  le- 
tom  of  tiie  writ.   This  motion,  he  said,  was  made  upon 
the  foundation  of  the  practice  of  Ihe-Court  of  C.  P.  and 
not  the  practice  of  this  Court.  He  referred  to  Tidi  4£2, 
and  to  Impey  549,  where  it  was  laid  down,  that  if  the 
defendant  filed  common  bail  within  the  Term  oa  which 
the  writ  is  returnable,  he  has  twelve  months  after  to 
sign  judgment  of  non  pros.    The  defendant  therefbre 
had  at  least  twelve  months  after  his.- appearance,  if  not 
that  time  from  the  end  of  Mich.  Term,  to  »ign  jtidg* 
ment  of  nonpros, 

Abraham,  in  suppost  of  the  rule,  contended  that  by 
the  practice  of  this  Court,  the  plaintiff  must  declare 
within  twelve  months  after  the  return  of  the  writ,  and 
consequently,  that  if  twelve  months  had  expired  before 
the  judgment  of  mm  pro^  was  signed,  both  parties  wers 
out  of  Court.    The  writ  here  was  returnable  on  the  6th 
of  November  1818,  and  bail  was  not  put  in  and  justi- 
fied until  the  11th  of  that  month.    Judgment  of  iio« 
pros,  was  not  signed  until  the  12th  instant,  by  which 
it  appeared  that  more  than  a  y^ar  had  expired  since 
the  return  of  the  writ.   He  referred  to  IVorky  v.  Lee{a) 
and  Penny  v.  Harvey  (b)  and  Oldham  v.  Burrell  (c). 
It  was  now  too  late  for  the  defendant  to  sign  judg^ 
ment  of  non  pros,  because  both  parties  were  out  of 
Court.    When  bail  is  put  in  on  one  day,  it  has  rela- 
tion only  to  the  fost  day  of  Term.      Herc.^the  de- 
fendant had  signed  judgment  in  the  5th  Term  after  the 
writ  was  retmnable.    The  question  for  the  dectsisB  of 

(a)  2 T.  11.112.  (k)  3T.R.133. 

(c)  7  T.  R.  26;  Pormv  T.iTti^,  7  T.B.  7;  Skirstm  r.  Ht^k€$,  ^  T.  ti 
35}  TUld,  6ih  cd.  i'22. 
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the  Court  was,  whether  the  defendant  had  twelve  18iy. 
months  after  putting  in  bail,  to  sign  judgment  of  non  Coorsn 
pros,  or  twelve  months  after  the  return  of  the  writ.  He  ^**^ 
contended  that  the  twelve  months  must  be  computed 
from  the  latter  event. 

Adbott  Ch.  J.  I  think  the  safest  and  best  course 
is  to  decide,  that  the  twelve  months  should  be  com- 
puted from  the  return  day  of  the  writ.  In  the  case  of 
White  r.  WkUt  (a)  it  is  said,  that  if  the  defendant  file 
common  bail  within  the  Term  the  writ  is  returnable,  be 
has  twdve  montlft  afitr  to  sign  the  judgment  of  non 
prou  Thai  is  a  very  general  expression.  I  think,  in 
deciding  that  he  has  twelve  months  after,  the  compu- 
tation must  be  made  with  reference  to  the  twelve 
months  after  the  day  of  the  return  of  the  writ. 

IIoLROYD  J.  (6)  I  have  always  understood  the 
rule  as  laid  doivn  in  (his  Covffi  to  be,  lliat  if  the  plain- 
tiff does  not  declare  within  the  year  after  the  day  of  the 
return  of  the  writ,  the  cause  is  out  of  (Court ;  for  t^ 
writ  commands  the  sheriff  to  bring  the  body  c(  the  de- 
fendant into  Court  on  a  particular  day,  and  when  bail 
is  put  in  it  is  entered  as  done  at  the  retu^  of  the  writ. 
So  that  the  computation  of  tl^p  year  ^^or^H^  tQ  that 
rule,  ought  to  commence  from  the  return  of  the  writ. 
Undoubtedly  the  practice  of  the  Court  has  been  to 
give  time  to  put  in  bail  at  a  subsegi^oot  p^rio4 ;  but 
where  this  take^  place  .it  is  matter  of  ifidulgence. 

Best  3.  wa«  of  the  same  opinion. 

Walford  eubmitted  tbat  the  Court  would  not  make 
the  rule  absolute  in  the  terms  prayed,  namely  i»*Itb 
costs. 


*  (a)  /m/My,  549.  {h)  B«jfl«y  J,  was  abtent* 
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Abraham  submitted  that  the  costs  ought  to  be  al- 
lowed, on  the  authority  of  Wynne  v.  Clarke  (a)  where 
it  was  held,  that  if  the  plaintiff  declares  after  two 
Terms  from  the  Term  in  which  the  writ  is  returnable, 
the  Court  will  set  aside  the  declaration  with  costs. 


Abbott  Ch.  J.  Upon  a  very  nice  point  of  prac- 
tice like  this,  depending  upon  the  calculation  of  three 
or  four  days,  I  think  we  ought  not  to  give  the  plaintiff 
costs.  The  question  was  whether  the  year  was  to  be 
calculated  from  the  return  of  the  writ,  or  the  day  on 
which  the  bail  was  put  in.  Upon  such  a  question  the 
defendant's  attorney  might  very  naturally  make  a  mis- 
take, and  therefore  I  think  this  is  not  a  case  for  costs. 

Rule  absolute  without  costs. 

(a)  5  TauHL  649. 


Thursdau, 
Noo^  25th. 


The  defendant 
is  at  liberty  to 
more  for  judg- 
ment as  in  case 
of  a  nonsuit 
in  the  same 
Term  in  which 
the  issue  is  en- 
tered. (6) 


HoLAH  against  Fleet. 

£^OTTI'NGHAM on  a  former  day  moved  for  a  rule 
to  shew  cause  why  judgment  as  in  case  of  a  non- 
suit should  not  be  entered  in  this  case.  A  declaration 
was  filed  in  Michaelmas  Term  last,  issue  was  joined  in 
Hilary  Term,  and  in  this  Term  the  defendant  ruled 
the  plaintiff  to  enter  the  issue ;  and  the  question  was 


The  defendant 
may  have  a 
rule  to  enter 
iaaue  and  judg- 
ment aa  in  case 
of  a  nonsuit  in 
the  same  Term. 


(6)  So  in  C.  P.,  the  defendant  may  role  the  plaintiff  to  enter  the  is 
and  move  for  judgment  as  in  case  of  a  nonsuit,  the  same  Term. 
V.  Tkrognwrton^  1  Bot.  &  PuL  387.  TTc^  6th  ed.  825. 
Easter  Term,  1815,  Afny  Ist.  HoU  shewed  caosa  agminst  a  rule  fer  judg- 
ment as  in  case  of  a  nonsuit;  contending  that  in  this  case  the  defeodaBt 
coold  not  rule  the  plaintiff  to  enter  the  issue  and  more  for  judgment  as 
in  case  of  a  nonsuit  in  th«  same  Term.  He  said  that  in  TldtfV  Practioe  it 
is  laid  down,  that  it  may  be  done  in  the  Common  Pleas,  but  does  not  isy  it 
can  be  done  in  this  Court ;  and  said  he  understood  it  had  not  been  the 
practice  so  to  proceed  in  this  Court.  Le  Blanc  J.  I  see  no  reason  why  it 
should  not  be  done,  though  I  beliew  it  has  not  been  the  practice  to  do  it. 
Rule  absolute. 
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whether  the  defendant  was  at  liberty  ;to  move  for  a  181 9. 
judgment  as  in  case  of  a  nonsuit,  in  the  same  Term  in  Holah 
which  the  issue  is  entered.  Fleet. 

Chitty  shewed  cause  against  the  rule,  and  contend- 
ed, that  although  issue  was  joined  in  Hilary  Term,  yet 
as  no  notice  of  trial  had  been  givcn^  and  the  defendant 
ruled  the  plaintiff  to  enter  issue  in  this  Term,  he  could 
not  in  the  same  Term  take  anotlier  step  in  the  cause 
and  move  for  judgment  as  in  case  of  a  nonsuit.  There 
was  no  default  on  the  part  of  the  plaintiff. 

The  Court  held  that  as  the  issue  was  joined  so  long 
ago  as  Hilary  Term  last,  the  defendant  was  at  liberty 
to  move  for  judgment  as  in  case  of  nonsuit  in  the  same 
Term  in  which  the  issue  was  entered. 

The  rule  however  was  discharged  upon  the  plaintiff 
giving  a  peremptory  undertaking  to  try  at  the  Sittings 
after  this  Term. 

Ex  PARTE  Davis.  ,^252! 

Wj^   LAfVES  applied  to  readmit  an  attorney  whose    An  attonwjr 

JUd%  V     1   f*  haying  practis- 

agent  had  for  two  years  neglected  to  take  out  ed  for  two  yean 
his  certificate,  having  received  instructions  so  to  do.  JJj^^o^iS* 
He  had  continued  to  practice,  not  knowing  that  his   certificate,  in 

*  ,         ..  consequence  of 

certificate  had  not  been  taken  out ;  and  therefore  he  the  negligence 
now  applied  to  be  re-admitted  upon  paying  up  the  ar-  ^  n;l!dmltted 
rears  of  duty,  and  without  sticking  up  the  usual  no-  withont^ck- 

tices.  usual  notices, 

or  paying  the 
arrears  of 

The  Court  at  first  doubted  whether  this  latter  re-   ^^^'  W 

(ff)  Vide  Ex  parte  Riehardt,  anie,  101 ;  Ex  parte  Bartlett,  antt,  207 ; 

BxpartM 1  «^«»  316;  vide  Ex  parte  Platts,  post,  692.    The  37 

Geo,  3,  c.  90,  #.31,  provides  that  the  Court  may  readmit,  on  payment  of 
the  arrear  of  tlnty,  and  of  such  sum  by  way  of  penalty,  as  the  Court 
Bkall  think  fit ;  hut  see  iSar  parte  Vaitgham,  Tidd,  6th  ed.  67,  9emb,  contra. 
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quifiite  could  be  dispensed  with  ;  but  upon  refenriDg  to 
the  master,  it  was  held  not  to  be  neeessaiy,  and  the 
attorney  was  admitted  on  the  terns  prayed. 


Thursday, 
Xoo.  25th. 


TbeCowtwUl 
not  set  aside  an 
award  on  the 
ground  that  the 
ari>ltrator  was 
mistaken  In 
law,  unless  the 
principles  of 
law  upon  which 
he  has  decided 
appear  upon 
hce  of  the 
award,  (a) 


Anonymous. 

rriHIS  was  a  rule  calling  on  the  plaintiff  to  shew 
cause  why  the  award  made  in  this  case  should 
not  be  set  aside  on  the  ground  that  the  arbitrators  had 
mistaken  the  law  upon  which  their  award  was  found- 
ed. The  principle  upon  which  the  arbitrators  proceed- 
ed, was  not  stated  upon  the  face  of  their  award,  md 
the  question  was  whether  the  Court  would  grant  the 
relief  prayed,  upon  affidavits  tending  to  shew  that  the 
principles  upon  which  the  arbitrators  founded  their  de^ 
cision  were  not  conformable  to  law. 


Guules  for  the  plaintiff  and  CMmpfteU  for  the  de^ 
fendant. 

(a)  See  the  case  oiAindey  r.  Oof,  and  other  cases  in  CsMMff  oo  Ar- 
Utration,  53  to  62.  In  Aos  on  doorfae  BmiUck  v.  Tkumtm^  Mkk.  T. 
1817,  Abv.  10th.  ScarieU  mov«d  to  set  aside  an  award,  and  it  was  laU 
down  hy  Be^l^  J.  as  a  rule,  that  where  tl|e  Uw  and  fact  are  refa^  iD 
an  arbitrator,  the  award  will  not  be  set  aside,  unless  there  appear  ti  ha 
enorialstwoathe  Ihceof^heawutf;  and  in  coufonidty  with  ttaa  doctriae 
the  nilf  wfs  refas^  Ia  onkr  to  iipgpnh  fn  Mvrt,  iipoo  the  Ik*  oI 
which  no  objection  appears,  it  is  not  sufficient  t9  state  fiurts,  from  wUdi 
it  may  be  inftrred  that  the  award  was  founded  upon  an  incomct  potiaa 
ofAe lair ef  the ow.  Qrfccr  y.  awmm^  1  Tmmi,m,  If  anaiMtntoracta 
msnifiestly  ^^[sinst  law,  the  Court  w«U  ^  aside  ^  ^fsaid.  3  £«q^,  tf ; 
13  Etui,  358 ;  6  Taunt,  255 ;  but  if  the  matter  referred  bf  a  mixed  qves- 
tion  of  law  and  fact,  the  swaid  will  not  be  set  aside  on  an  affidavit  of 
ftds,  showing  that  the  sum  awarded  had  been  allowed  in  respect  of  aaa 
illegal  transaction.  Wohknberg  r.  Lageman,  6  Tamit,  254.  And  where  a 
cause,  inyolying  |t  question  at  Uw,  was  referred  to  a  banister,  nader  a 
nde  of  GooTt  to  setde  aH  matters  in  difference  between  the  parties,  and 
he  made  his  award  thereupon,  bqt  iki  gaetUw  ffimp  did  mai 
the  face  of  the  fupordy  the  Court  oonsideiiqg  that  it  wM  tiw  Inteatto  of ' 
parties  to  refer  the  decision  of  the  merits  aa  w/dl  joppn  the  miUter  of 
as  of  fftct  to  the  arbitrator,  refused  to  opea  the  «waid  Ifaivs  upon  «si9> 
gestion  of  the  arbitrator's  oUjrtake  in  point  of  law  i^OBihe 
of  a  contract  between  the  parties.    Chaee  ▼.  Jfettmarej  IZ  Eatt,  357. 
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The  Court  after  much  deliberation,  laid  it  do\Ta  1819* 
as  a  general  rule  in  cases  of  this  nature,  that  they  Amomtmous. 
would  not  suffer  the  legal  principles  upon  which  an 
arbitrator  decided  to  be  discussed,  unless  those  prin- 
ciples appeared  to  be  distinctly  stated  on  the  face  of 
the  award.  If  an  award  is  expected  to  be  founded  oa 
a  questionable  principle  of  law,  the  parties  ought  to 
apprise  themselves  beforehand  of  the  principle,  and  re- 
quest the  arbitrator  to  state  it  on  the  face  of  his  award, 
in  order  that  thereafter  they  might  have  the  question 
discussed.  In  this  case  that  had  not  been  done,  ani 
therefore  supposing  the  arbitrators  to  have  been  erro- 
neous in  their  view  of  the  law,  their  award  could  not 

be  set  aside. 

Rule  discharged. 


Pbatb  against  Triscott.  Abe.  25 


TnhATT  moved  for  a  rule  to  shew  cause  why  the  Wbew  ade- 

Ji  ^  .  rendant  cannot 

service  of  the  rule  in  this  case  for  taking  out  mo-  be  found  in 

ney  deposited  in  the  hands  of  the  sheriff  in  lieu  of  bail,  Jj„,  penJSSy 

should  not  be  deemed  good  service,  by  leaving  a  c^py  "^  *  "^^  ^ 

of  the  rule  at  the  defendant's  last  place  of  abode,  and  money  deposit, 

sticking  up  another  copy  in  the  office ;  upon  an  affi4f^^  of  the  sheriff  in 

vit,  stating  that  upon  inquiring  at  the  defeftdMkt't  kttt  c^rt  ^*i£* 

low  the  semoe  to  be  good,  by  leaving  a  copy  of  the  rale  at  tiie  defendnfC^B  last  place  of 
abode,  and  sticking  it  up  in  the  office,  (a) 

(a)  See  ame^ .     In  Weffer  r.  RobinMn^  1  TaunU,  433,  C.  P.  it  wu 

held,  that  if  a  defendant's  place  of  abode  be  unknown,  application  should 
be\made  to  the  Court  that  it  may  be  deemed  good  semce  to  sffix  the  do- 
daratiop  in  the  office.  And  Lawrence  J.  obeenred,  that  if  the  general  rale 
with  regard  to  Che  service  be  relaxed,  it  shovild  be  on  the  special  drpim- 
stances  of  each  particular  case,  upon  a  disclosure  of  whidi  the  Court  of 
King's  Bench  has  in  many  cases  permitted  a  service  of  thia  sort  tp  ami. 
But  without  the  express  permission  of  the  Court  such  a  service  is  insuf- 
ficient. ZHrrit  v.  MacAeiuie,  b  Taunt,  777  i  H^ard  t.  I^/eaikercoattp  7  Tatail, 
lib  I  where  a  plaintiff  sued  in  person,  and  his  residenoe  was  unknown  t» 
the  defendant,  and  his  servant  refused  to  disclose  it,  the  Court  ordered  that 
the  affixing  a  notice  of  allowance  of  bail  aod  notice  of  tfiis  rule  in  the  pn>- 
thonotary's  office,  should  be  dcctncd  gopdienific. 
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place  of  residence,  the  deponent  was  informed  that  he 
was  gone  to  sea. 

The  CouBT  granted  the  rtile  to  shew  cause  under 
these  circumstances,  and  it  was  afterwards  made  ah- 
solute. 


Friday, 
Abv.  26th. 


Monks  BaiL 


Bail  rejected  in    O^^    ^^  ^^^  ^^^  *"  ^^^^  ^^*^  ^"  coming  up  tO   jUS- 

this  Court,  it      ^-^  ^^fy^  admitted  that  he  was  rejected  as  bail  in  the 


this  Court, 

one  ofttiem  Palace  Court,  in  an  action  there  brought  against  the 
Rjectedinthe  same  defendant,  but  said  that  he  was  rejected  upon  a 
p«l«eCourtW   technical  objection. 

Best  J.  however  rejected  both  bail  for  this  cause. 

(a)  Set  SneU's  ha}!,  ante,  S2y  rFo/erAoMM  «  bul,  mle,  307, 


Fridajfy 
iVoi>.  26tb. 


Sanderson^s  BaiL 


Affidftviu  COD-    fllHE  bail  in  this  case  were  opposed  upon  afiidayits 
slanderous"  containing  general  statements  of  an  offensive  na- 

'^usto'thc      ^'"^^  injurious  to  the  character  of  the  bail,  who  were 

character  of  bul,  caanot  be  recdTcd.  (a) 

'^*^— ^■^■"        ■'  ■  ,-■■,.  ■■- 

(a)  Vide  WUUam  v.  BmU^  ante,  321,  as  to  the  relevancy  of  the  mat- 
ter in  aiBdarit.    It  is  important,  for  the  protection  of  the  party  calm- 
niated  by  unnecessary  scandalous  matter,  that  the  affidavit  should  not  be 
received  or  permitted  to  be  filed,  so  as  to  record  the  libel ;  for  it  seems 
that  no  action  can  be  supported  in  respect  of  libellous  matter  contuBed 
in  an  affidavit ;  see  1  Saunders*  Rep.  by  Seij.  WiUianu,  note  1.  Where  •. 
declaration  on  a  surgeon's  bill  unnecessarily  stated  that  the  work  vas  done 
in  curing  the  defendant  of  the  foul  disease,  the  Court  suggested  the  pro- 
priety of  a  motion  for  striking  out  those  words,  and  to  refer  it  for  scan- 
dal and  impertinence,  and  that  they  should  direct  the  prpthonotazy  to  tax 
exemplary  costs,  and  that  the  rule  for  referring  scandal,  &c.  ou^t  to  be 
the  same  at  law  as  in  equity.  See  Wmon.  C.  P.  2  Wils,  20.    As  to  the  pnc- 
lice  in  equity,  see  Coffin  v.  Cooper,  6rer.jun.  514.     The  Lord  Chan- 
oeUor  there  said,  it  is  the  duty  of  the  Court  to  the  public  to  take  care 
that  its  records  shall  be  kept  pare.    I  agree  that  because  an  answer. 
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represented  as  persons   who  bore  the  reputation  of        18 13. 

common  swindlers  in  the  neighbourhood  in  which  they  SAminsoii's 
resided.   No  particular  facts  were  stated  in  the  affidavit         ^^"** 
from  which  such  an  inference  would  result. 

B£ST  J.  refused  to  allow  such  an  affidavit  to  be 
ready  and  strongly  condemned  such  sweeping  attacks 
upon  men's  characters,  without  condescending  to  state 
any  particulars  to  justify  the  imputations.  The  par- 
ties who  made  such  an  affidavit  were  amenable  to  the 
law,  if  the  imputations  were  unfounded. 

The  bail  were  allowed  to  justify. 

D.  F.  Jone^  and  Ckittj/  for  the  plaintiff,  and  Cwnyn 
for  the  defendant. 

• 

strongly  reflccti,  it  is  not  to  be  considered  scandal,  if  material  and  rele- 
▼ant  to  the  justice  of  the  case ;  but  the  suggestion  is  enough  to  put  it 
open  the  Court  to  ezanune  whether  it  is  scandalous ;  and  whether,  if  it  is. 
It  ia  not  to  be  considered  so,  because  material  or  relerant.  Hence  it 
seems,  that  whenever  it  is  essential  for  the  purposes  of  justice  that  fraud 
or  other  matter  should  be  disclosed  by  affidavit,  it  may  be  stated,  but 
ahonld  be  set  forth  with  certainty  and  precision,  and  not  as  matter  of 
mere  report  and  opinion. 


Hilton  against  Jackson. 


Nov.  86tfa. 


/WDOLPHUS  on  a  former  day  obtained  a  rule  to 

shew  cause   why  the  proceedings  on  the  bail  J^^^oiMaM 

bond  in  this  cause  should  not  be  set  aside  upon  pay-  bail  bond  can- 
not be  set  asido 

ment  of  costs,  on  the  alleged  ground  that  although  where  the  mo- 

the  bail  bond  had  become  forfeited  by  the  bail  above  ^S^^^Se**" 

not  having  been  put  in  in  due  time,  yet  that  the  assign-  ^•^*"i5^*7*^" 

men t  of  the  bail  bond  had  taken  place  af^er  bail  had  been  merits,  al- 

in  and  perfected.  pUilJ^ff  had 

opposed  the 

justification  of 

(a)  See  Merryman  v.  QuibNe,  ante,  128,  and  the  rule  of  Court,  Mich.  ^'f^'J^  "^^ 

59  Geo.  3.  there  dted.    Beiiy.  Tayhr,  tmtf,  572.  ST  otoS?- 

'       '  tion.  {a} 


Jacksov. 
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1819«  Chitty  now  pfodoced  an  afEdavit  in  skewiog  emit 

against  the  rule^  which  negatived  the  fact  of  the  as- 
signment having  taken  place  after  the  bail  had  been 
put  in  and  peffected,  and  he  contended  that  this  rale 
must  be  discharged,  the  defendant  not  haTing  enti- 
tled himself  to  the  indulgence  of  the  Court  by  swearing 
to  Bierits,  in  compliance  wilii  the  rule  of  last  Wxkd- 
nMr«Teem. 

Adolpius,  in  support  of  the  rule,  stated  that  notice  of 
justifying  bail  had  been  given  for  the  first  day  of  this 
Term,  upon  which  occasion  the  plaintiff  instrocledcoDO- 
sel  to  oppose  the  bail,  and  insist  upon  the  costs  of  a  for* 
mer  opposition  in  last  Term,  the  costs  of  another  oppo* 
sition  at  chambers  in  the  vacatkm,  and  also  the  costs  of 
the  last  opposition*  All  these  costs  had  been  paid,  andbe 
admitted  that  the  assignment  of  the  bail  bond  bad  not 
taken  place  until  the  time  of  putting  in  and  perfecting 
bail  had  expired ;  but  he  submitted,  that  the  paymnt 
of  coats  in  tlie  manner  described,  would  alone  entitk 
him  to  set  aside  the  proceedings  of  the  bail  bond  and 
operate  as  a  dispensation  of  the  rule  of  CoortwUdi 
required  an  affidavit  of  merits* 

HoLHOYDT  J.  (a)  said  that  the  payment  of  the  costs 
of  three  different  oppositions  did  not  dispense  with  the 
necessity  of  producing  an  affidavit  of  merits  incompli- 
ance with  the  rule  of  Couit^  which  rule  was  perempto* 
ry  upon  this  subject. 

Rule  dischsfpi 

Best  J.  before  whom  this  motion  at  first  came  ttf 
was  of  the  same  opinion :  and  Holroyd  J.  at  the  ns- 
ing  of  the  Court  to'^ay,  said,  he  had  mentioned  the 
case  to  the  other  Judges,  who  were  of  the  same  op** 
nion,  but  thought  that  the  rule  ought  to  be  dischaig^ 
without  costs. 


(a)  1^  oaly  #ti4|e  in  Coort 
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Randall  against  Gurnby.  - — 1 

d^HlTTY  on  a  fbnner  day  moved  to  discharge  the 

defendant  out  of  custody  of  the  Sheri£F  of  Somer-   '^^  mmtmoiw 
setshire  on  filing  common  bail>  on  the  ground  that  he  tor,  to  whom  g 
was  arrested  on  his  way  to  aUend  an  arbitration  in  ^^"^r 
pursuance  of  a  summons  directed  to  him  by  the  arbi-  JSf  **  ^"^  ^ 

_       _  "^  Cluuioery»  pro- 

trator  for  that  putpose.  lects  a  puty 

nOID    SITCSl 

The  case  upon  the  affidavits  was  this  : — ^by  an  or*  of  this  Conrt 
der  of  the  Lord  Chancellor,  a  cause  depending  before  j3SuS2& 
his  Lordship,  in  which  the  defendant  was  the  com-  obedience  to  the 

tummoDS.  Bat 

plainant,  was  referred  to  the  arbitration  of  a  Mr.  Bozon  when  a  party 

at   Exeter ;    and  the  order  directed  that  the  parties  ^  nunmoned 

should  attend  the  arbitrator  with  their  papers  and  docu-  JJ|,|jS!f^  ^ 

ments  if  required.    The  defendant  received   a  sum-  JB.  and  was  re^ 

mons  on  the  15th  of  September,  he  being  then  resident  in  with  him  o^ 

London,  requiring  him  to  be  at  Exeter  at  12  o'clock  on  Jf  c?!*^  hT 

Monday  the  20th  of  September,  and  bring  with  him  cer-  ^nt  to  the  lat- 

tain  papers  mentioned  in  the  summons.   These  and  all  all  his  papers 

other  papers  belongiqg  to  the  defendant  were  at  C/zf^oit,  TiKhBction  a^ 

in  the  care  of  deponent's  wife  who  had  for  some  time  J;»^"«  "^ 

'^  there  more  than 

been  on  a  visit  thare,  and  whither  it  was  necessary  for  him   24  hours  for 

that  purpose 
and  wtct^mxf  eelreshmettt,  was  arrested.  The  oujoiity  of  the  Court  held  that  he  was  noC 
entitled  to  be  discharged  out  of  custody,  having  no  right  to  stop  and  sort  his  papen.  Ah^ 
htfit  Ch.  J.  dbsentient.    See  the  foAowiBg  ease  in  Court  of  Exchequer.  («} 


(a)  See  T^mU,  6th  ed.  204 ;  in  ^pcmre  y.  ^AcorT,  3  £«#,  89,  it  was  held, 
tktiC  a  defendant  stCtendlaif  an  aAittalor  to  be  eiaminsd  unier  a  role  of 
CcNirt  is  f livileged  from  arrsst,  tumio  mmrmmdg  ei  rtdnmdo,  hotd  Ettm^ 
borough  said  tlie  defendant  wss  clearly  privileged/  and  the  pri^lege  extends 
to  redamdo  ss  well  as  nmdo  ei  nmroMdo;  and  It  does  not  appear  that  he 
baa  been  guilCy  «f  any  negO^enoe  in  not  aTuSling  faknself  of  his  privilege 
Ttdnmdb  within  a  reasonable  time,  for  the  arrest  took  place  early  in  the 
morning,  before  it  could  be  knoim  whether  the  party  was  about  to  rctomi 
home  or  not  In  Res  v.  Priddk^  TUU^  6  ed.  204,  where  an  attorney  had 
been  f>ttf"*'"C  a  cause  at  the  MuUle$ex  Sittings  in  Term,  which  wss  put 
off  tiU  the  a^ioumment  day»  after  which  he  went  with  his  witnesses  to  a 
coffee-house,  where  he  was  airested  three  hours  after  the  rising  of  the 
Cdint  on  an  tttschuent  for  iMn-pajmsnt  of  mMey,  tfaeCourt  liekl  -Aal  aa 
aisottegr  was  not  to  be  allowed  so  long  a  time  to  qpeak  to  hiaiHtaassesoa 
such  an  occasion  before  he  went  home,  and  that  he  was  properly  taken. 
TiOdy  €th  ed.  204 ;  1  Smiik  Kep.  355  ^  see  Lighi/bot  v.  Cknnerom,  2^  JK 
^l0.Rep.lll3, 1190}  ChiUerstony.  Btarrtit,  U  Bait,  439. 
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18 19.  to  go  in  order  to  comedy  with  the  arbitrator's  summons* 
■  On  the  morning  of  the  l6th  of  September  he  left  lon- 

egatn^  doH  with  a  professional  gentleman  acting  as  his  attor* 
GvBxxT.  ^^y^  g^j  arrived  at  Clifton,  which  is  a  shorl  distance 
out  of  the  direct  road,  about  five  o'clock  in  the  after- 
noon of  Friday  the  17  th  of  September,  and  began  to 
examine  and  sort  the  different  papers,  and  slept  there 
that  night.  The  next  day  he  and. his  professional  advi- 
ser continued  to  occupy  themselves  in  selecting  the 
papers  which  he  was  required  to  produce  before  the 
arbitrator,  and  in  the  afternoon  of  that  day,  when  he 
had  nearly  arranged  the  papers,  and  before  he  could  con- 
tinue his  journey  to  Exeter,  he  was  arrested,  and  he  exe- 
cuted the  bail  bond.  On  Sunday  morning  he  continued 
his  journey,  and  arrived  at  Exeter  just  before  12  o'clock 
on  Monday;  the  question  was,  whether  under  these 
circumstances  he  was  entitled  to  be  discharged  * 
common  bail. 

Marryatt  contended  that  the  defendant  was  not  en- 
titled to  his  discharge,  inasmuch  as  the  protection 
which  the  law  threw  round  a  witness  in  these  circum- 
stances would  not  justify  the  party  in  a  ma/a^e  devi- 
ation, under  pretence  of  obeying  the  sununons.  Al- 
though the  defendant  in  this  case  might  necessarily  be 
obliged  to  go  to  Clifton  for  his  papers,  yet  he  was  not 
justified  in  staying  there  on  the  Saturday,  when  k 
was  arrested.  He  should  have  promptly  pursued  his 
journey  the  moment  he  got  his  papers,  without  staying 
to  assort  them,  which  he  might  have  done  when  he  ar- 
rived at  Exeter ;  and  the  privilege  claimed  ought  to  be 
construed  strictly. 

Chitty  and  Wylde,  in  support  of  the  rule  said,  that  the 
question  was,  whether  the  defendant  had  unnecessarily 
deviated  from  his  direct  road,  in  proceeding  to  obey  tk 
summons  of  the  arbitrator.  If  he  had  not,  he  was  clearly 
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entitled  to  his  discharge.  The  Court  would  allow  a  18 Il- 
liberal latitude  to  a  person  in  his  situation.  There  rawdali. 
could  be  no  doubt  that  the  summons  of  the  arbitrator,  againtt 
which  was  tantamount  to  a  subpoena  daces  tecum, 
would  protect  him  in  the  bona  Jide  obedience  to  that 
summons.  It  was  matter  of  imperative  necessity  that 
he  should  go  to  Clifton  to  procure  the  papers  which  he 
was  required  to  produce.  All  his  papers  were  at  that 
place,  and  some  time  must  be  allowed  him  for  selec- 
tion,  and  it  was  too  much  to  say  that  the  stoppage  of 
one  day  for  this  purpose  was  to  deprive  him  of  the 
protection  claimed.  Having  arrived  on  the  Friday 
evening  it  was  too  much  to  expect  that  he  should  im- 
mediately make  the  selection  from  his  papers  and 
forthwith  proceed  on  his  journey.  Some  time  was 
requisite  for  necessary  refreshment  and  repose,  and  as 
no  dilatory  consumption  of  time  could  be  imputed  to 
him,  the  Court  would  give  him  the  full  benefit  of  that 
protection  which  the  summons  must  be  intended  to 
afford.  There  was  this  strong  circumstance  in  the 
case,  that  the  defendant,  with  his  professional  ad- 
viser personally  accompanying  him,  was  on  his  jour- 
ney to  attend  the  arbitration,  and  not  returning  from  it, 
when  the  summons  might  be  supposed  to  have  spent 
its  protection.  They  referred  to  fVillingfutm  v.  Mat- 
thews, (a)  Amey  v.  I/O/ig,  (b)  Holiday  v.  Pitt,  (c)  and 
Moore  v.  Both,  (d) 

Abbott  Ch.  J.  was  of  opinion  that  the  defendant 
was  entitled  to  be  discharged  out  of  custody  under  all  ' 

the  circumstances  of  the  case ;  it  appearing  to  his 
fjordship  that  the  defendant  at  the  time  he  was  arrest- 
ed was  in  the  bona  fide  performance  of  a  duty  required 


(a)  6  Taunis  356  ^  2  Monk.  57,  S.  C.  (b)  9  East,  473. 

(cj  2  Stra,  987 ;  Tidd,  203. 

{d)  3  res.  jun.  350.  See  BnmUy  v.  H^tand,  5  ^Vi.  2 ;  Ex  parte  Kemey, 
1  j^ik.  54 ;  Exfteftt  Lmd,  6  res.  781-;  Tidd,  6tk  ed.  203. 
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of  him  by  the  arbitr&tor'fl  summons.  Remomtbk  time 
must  be  allowed  to  a  witiiess  for  necessary  icCreth- 
menl  in  the  course  of  a  long  journey.  Had  the  cl^ 
fendant  merely  gone  to  Cli/ion  to  see  bis  wife,  the  ciie 
would  be  ex&emely  different ;  but  inasmndi  as  he  vai 
obliged  to  go  to  that  place  to  select  his  papen,  be 
would  have  a  right  to  make  some  stay  for  diat  pur- 
pose,  as  well  as  for  ordinary  rdreshment. 

The  other  Judges  were  of  a  different  opinion,  vA 
hddy  that  the  defendant  at  least  had  no  right  U)  lUj 
at  Clifton  to  sort  his  papers^  but  was  bound  to  pro- 
ceed promptly  to  Pfymoutk  as  soon  as  he  got  posiei- 
sion  of  such  papers^ 

Rule  dischsrged. 


A  the  Ctmrt  «f 

JSxeheqmr, 
Satunlay, 
Nov.  27tb. 

Held  by  the 

majority  of  the 
Court,  that  the 
defendant  waa 
under  curcum- 
stances  reaem* 
Uing  those  in 
the  Ust  case, 
priTileged  irom 
the  arrest  The 
appUcation 
may  be  made 
cither  to  the 
Court  under 
whose  prooeis 
the  prinlege  is 
claimed,  or  to 
the  Court  out 
of  which  the 
process  issued, 
upon  which  the 
party  was  ar- 
resisiL 


RicKBm  against  Gubniy. 

fitilTTY  and  tFylde  on  a  fonner  day  -de  .s-u- 
lar  motion  in  this  Court  on  affidavits  in  diificaase, 
in  substance  the  same  as  in  those  of  RandaU  v.  Gmeii 
supra. 

D.  F.  Jones  and  Piatt  now  shewed  cause,  andurged 
that  the  privilege  eundo  marandn  and  redenndo  ougbtoot 
to  be  extended  so  as  to  impede  the  course  of  justice  is' 
afford  protection  for  debtors  who  absented  themsdves 
in  order  to  avoid  the  payment  of  just  debts  i  aw 
that  in  the  present  case  the  defendant  was  not  justified 
under  pretence  of  attending  the  arbitrator  in  ff^H 
to  Clifton  out  of  the  direct  road,  and  at  all  events  Iw 
sUy  at  Cl^on  upwards  of  twenty-four  houn  ^ 
pretence  of  sorting  papers,  waa  not  to  be  excoM 
for  he  ought  to  have  had  the  papers  in  his  e«n  1^ 
session^  or  at  least  might  have  caused  theHi  to  wvif' 
warded  to  &pei€r.  and  miaht  there  ^ve  assorts^  tkct- 
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They  also  urged,  upon  the  authority  of  Kinder  v.  fVil-^  1S19* 

liam9,  4  T.  R.  378,  that  the  proper  course  was  for  the  rxckctti 

defendant  to  a^pply  to  the  Chancellor,  and  that  this  q^xky. 
Court  could  not  interfere. 

Ckitty  and  fVylde  argued  that  it  was  essential  for 
the  purposes  of  justice,  that  witnesses  and  persons 
requioed  to  attend  any  Court  of  competent  jurisdiction 
to  decide  upon  the  matter  in  litigation,  should  be  pro- 
tected from  arrest  wheneyer  they  were  bona  fide  proceed^ 
ing  towards  that  Court  for  such  purpose ;  for  otherwise 
the  fear  of  arrest  would  deter  the  party  from  obeying  the 
subpcena,  and  thus  the  due  investigation  of  the  matter 
would  be  prevented.  That  the  protection  was  provided 
by  law  with  reference  to  persons  under  embarrassments^ 
and  the  very  circumstance  of  the  party  in  the  present 
case  having  adopted'  measures  generally  to  avoid  his 
creditors,  constituted  a  stronger  reason  for  the  interfe* 
rence  of  the  Court  in  his  favour;  and  therefore  the  only 
question  wius,  whether  it  was  to  be  collected  from  the 
affidavits  that  the  defendant  at  the  tame  of  his  arrest 
was  honafde  proceeding  to  attend  the  arbitrator.  They 
referred  to  idie  cases  in  Bac.  Abr^.  tit.  Privil^e,  B«  2. 
and  WilUngham  v.  Matthews^,  6  Taiaitt.  356,  and  2  MartA 
57,  tOLshow  that  this  privilege  is  not  nicely  scanned,  but 
i«  to.  he  construed  fairly  and  liberally,  and  that  a  person 
isi  Bp<>  bound  to:  go  the  nearest  or  most  direct  way ;  and 
tit  at'  in.  the  pvesent  case  it  was  obvious  that  the  defendant 
would)  not  have  left  his  place  of  retreat  in  London^  had 
it  not  been  for  the  summons  of  the  arbitratcnr,  that  he 
bonajiie  went  to  Cli/ian  with  a  view  to  obtain  and  to 
assort  pmperi  necessary  to  be  pf  oduced  before  the  arbi- 
trator With  respect  to  the  other  objection,  that  this 
Cpurt  was  not  competent  to  interfere,  they  referred  to 
the  case  of  Spenct  v.  Stuart,  3  East,  89,  in  which  it 
appeared  that;  the  Court  of  King's  Bench  set  asidea 
bail  bond  taken  upon  an  arrest  upon   process  out  of 

Q  z  2 
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1819.        that  Court,  although  the  privilege  was  founded  upon 

RicKXTTi      ^^^   party's  attendance  upon  an  arbitrator  in  purso- 

agmut        Qjj^Q  Qf  thg  yyje  Qf  another  Court ;  and  in  the  case  of 

GUAKJCT.  , 

Walker  v.  Webb,  3  Anstr.  94a,  tliis  point  was  expressly 
determined.  They  submitted  that  the  privilege  from 
arrest  was  not,  as  had  been  supposed,  founded  alone  on 
the  supposed  contempt  of  the  Court  which  the  party 
was  about  to  attend,  but  proceeded  upon  the  right  of 
the  individual  to  be  exempt  from  the  process  of  any 
Coiu't  during  his  attendance,  and  therefore  it  was  com- 
petent io«htm  to  resort  to  either  Court. 

The  Court  stopped  Chitty  ond  fFyWe  from  further 
arguing  that  point,  as  they  were  satisfied  the  motwD 
was  properly  made  to  this  Court,  (a) 

Graham  B.  and  Wood  B.  held,  that  the  role  mw^ 
be  made  absolute  on  the  ground  that  the  defendant 
was  privileged  at  the  time  he  was  arrested ;  that  the 
privilege  of  a  party  attending  an  arbitrator  or  any 
other  Court  of  Justice,  ought  to  b«  liberally  construd, 
in  order  that  parties  who  may  be  apprehensive  of  ar- 
rests might  not  be  deterred  from  attending  the  Court 
when  sunmiQned  for  that  purpose.  That  in  the  pittc»t 
case  the  circumstance  of  the  defendant  having  g<»^  ^ 
Clifton  out  of  the  direct  road,  and  his  stay  theie,  ap- 
peared to  fall  within  the  principle  upon  which  the  pro- 
tection is  afforded ;  and  that  a  person  is  not  obHg^^ 
proceed  on  a  long  journey  without  rest  and  reft©*^' 
ment ;  and  that  the  papers  being  at  Clijion,  the  fe^*' 
lion  out  of  the  direct  road  was  justifiable;  and  that  ii 
was  not  material  whether  the  papers  were  sorted  th<«« 
or  at  Exeter. 

Garrow  Baron,  considered  that  though  the  pfo- 


(a)  In  the  last  case  the  Court  of  K.  B.  exprcved  the  nme  opinioS)' 
Mitrrifolt  admittoa  the  lew  to  be  so. 


IN  THE  Sixtieth  Year  of  GEORGE  IIL  Seii 

tection  ought  to  be   liberally  coustrued,  yet  on  the        1819* 
other  hand  it  was  essential  for  the  purposes  of  justice      ricutti 
that  it  should  not  be  so  extended  as  to  prevent  creditors      oubwit 
from  recovering  their  just  demands^  and  afford  a  pro- 
tection to  debtors  beyond  that  which  was  necessarily 
incident  to  their  attendance  in  compliance  with  the 
process  of  the  Court;  and  that  in  the  present  case,  upon 
consideration  of  all  the  affidavits,  he  did  not  think  the 
defendant  was  entitled  to  his  privilege ;  but  that  as  the 
majority  of  the  Court  were  of  a  different  opinion,  the 
rule  must  be  made  absolute. 

Rule  absolute  accordingly. 


M^Caulay  against  Thorpe.  N^'^i^ 

fMlUR  TON  moved  to  postpone  the  trial  of  this  cause.  When  it  b  ne- 

•'  until  a  commission  could  be  sent  out  to  Sierra  ponea  trial  for 

Leone,  for  the  purpose  of  examining  certain  witnesses  i^duw^abroi^ 

resident  there."  toexamlnewit- 

nesses  under  a 
commiBsion, 

HoLBOYD  3.  (a)  said  that  the  trial  could  be  post-  Jj^t^^^^" 
poned  only  to  a  definite  period,  according  to  the  prac-  t™!  untuthey 

*•   1      j^  m  •       *         -1  ***  examined, 

tice  of  the  Court.     To  postpone  it  '' until  a  commis-  which  is  too  in. 
sion  was  sent  out,"  or  "  until  the  witnesses  were  ex-  ^  definite  pc- 
amined,"  was  too   indefinite.     The  practice  was  to    ™*^' 
fix  the  trial  to  come  on  at  a  given  time,  and  then  to 
apply  to  postpone  it  from  time  to  time,  as  occasion 
required,  (b) 

Turton  therefore  took  a  rule  to  shew  cause  why 
the  trial  should  not  be  postponed  until  the  Sittings 
after  next  Trinity  Term,  for  the  purpose  mentioned. 

■    ■       I  ■  ■  — ^— ^i^— ^        III       —   ■■  - 

ftt)  The  only  Jtidge  in  Court. 

(b)  Vide  Hacker  v.  Hardy ^  ante,  280,  in  notes. 
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1819.  Scarlett,  Gummf,  and  H.  J.  Stephen  now  sbeirel 

jftji^ij  cause  against  the  role,  and  nuisted  that  thu  was  an 

ivw.  e9th.  application  to  which  the  Court  would  not  accede  in  Ae 

The  Court  wpl  present  stage  of  the  proceedings,  the  object  of  it  bong 

in  order  to  en-  in  effect  to  put  off  the  trial  ad  infinitum.    This  w»  an 

M^»SS^  action  against  the  defendant  for  puWishing  an  aUcpd 

a  commiMion  ijbel  upon  the  character  of  the  plaintiff,  and  4c  ie- 

for  ezaminuig  ^  ^  ^ 

witneaes  in       daration  was  delivered  so  long  ago  as  JaiiiMrr)fm> 
terrontorio^      1^  would  be  extrenoely  injurious  therefore  to  the  plaiD- 

tn  oroer  to  rap- 
port pleu  of  justification  to  a  declaration  for  a  libel,  where  it  appears  that  the  pbinfif^ 
not  promptly  brought  his  action  after  tiie  pnbiicatioa  of  tlw  libd,  and ' —  ^*^  -^  "* 
dilatory  in  bringing  the  cause  to  iasoe.  (a) 


(a)  In  general  if  the  defendant  is  unable  to  proceed  to  trisl  OB  Mtoait 

of  the  abaence  of  a  material  witncm,  &c  he  may  move  the  Govt  is  Tea 
time,  or  apply  to  a  Judge  in  vacation,  on  an  aifidaHt  of  the  ftcH)  to  P"^ ' 
off  till  the  next  Term,  or  if  necessMy*  to  a  nwre  fistaritperioi  W<i^ 
ed.  826  s  Siruifbrdr.  MmnkmO,  Brnmeg,  440.  It  is  not  Mceawytoi*^ 
to  merits  in  order  to  put  off  atrial  on  account  of  the  sbsence  of  tv^ 
wiCtoeis ;  nor  win  the  Court,  at  least  on  the  first  occaaoa,  inpo*** 
Itisnotneces-  tema  of  paying  money  into  Court  Cotkmm  w.  Simptm,  TVifcT.  l^ 
sarytoswearto    j«Mtf  15th.     CWn^  shewed  came  against  a  rule  obtnned  by  5A9«  te 

meriu  in  order  potting  off  a  trial,  on  the  ground  of  the  absence  of  a  mattfialidl*** 

triJTon^ac^  objected  to  the  suflldency  of  the  affidaTit,  which  £d  notfveir  to  M 

count  of  the  merits;  and  he  reqidred  that  the  money  should  be  brought  into  C(!i|^ 

absenee  of  a  Setwymy  cmUm,  contended,  that  in  an  affidsrit  for  such  aniktflUi« 

"•*^*'^  '"wUl  "*"*■  ''•^^  mtret  sworn  to,  and  it  was  nerer  required  is  stenn rftw 

tiSTcourtfin  rule  that  the  money  AouM  be  paid  into  Court.   \j(it^  EOalmm^^^ 

the  first  in.  assented,  and  observed,  that  it  would  be  vidioidouB  to  swesr  to  aKOtBiW 

stance,  impose  the  other  party  would  deny  them;  but  he  said  die  defeodsstij^ 
St^iST^ow  <^^°Po°topaythemoneyinto  Court,  if  they  appKcdsgrintotfd^ 
wtoCourt.  «Mtt  Term  to  put  off  the  trial  further.    Rnleabsohtte.    Audiee^v*^ 

T.  Cocrftf,  «!<>,  182.    But  upon  a  second  motion  to  put  off  ft  tn*^^ 

count  of  the  continued  absence  of  a  witness,  the  Court  willf  ^^^!T! 

proper,  enquire  into  the  circumstances ;  -and  it  is  not  tobeooaJ**iJ 

the  motion  is  to  be  put  off  as  a  matter  of  course.    Amtn*  ^'^'rV^ 

TheConrtnpon    .^^prtf  17th.   The  .^^irioriM^  GenmJ  had  on  a  f ormar  occanoa  ol>tt<^ 

a  second  mo-       |,je  absolute  for  putting  off  a  trial,  on  the  groundof  absence  of  an*** 

SS*^^'*    witncas,  and  he  now  mcrrod  again  to  pot  offthe  trial  on  Aeftb««»«^ 

contimiedab.      tttiiewiti^ea^iriioaliniwided  rtOrtm^  thcplattatwlDabe'W'^ 

sencaofawit-     tbafomervqtiaawislMde.    And jwr Lgri gftwHwanf* Ch. J> ^^ 

ness,  ^11  if  it       means  follows,  that  because  the  trial  hasbeen  once  put  off  on  •«<=*^*J\. 

^!^CflL    *^n«  of  a  particulaip  witness,  who  Aill  etfniiinia  ahieiit,  ti*tH«^ 
enquire  mto  tne  '^  '  rr^  j^ 

circumstances ;  ^'"^  V^^  ^^  ^^  9^8"^  without  enquiry  into  the  dicnmstances.  *^^_^ 
and  it  is  not  A      yation  is  made  in  answer  to  the  suggestion  that  there  was  no  fCi^^l'^ 

sufficient  which  the  ^*loniey  G«era/ iMd  wis  limr  iW^lftt  to  upw  tW^^ 

around  to  put      ^- ,       ^_ 

«f  eoune. 
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tiff  to  fM»tpone  this  trial  until  the  defendant  could  ex^        }S19» 
ttmine  his  witnesses  abroad.    It  was  incumbent  upon     M/^c^jU 
every  libeller  to  be  prepared  when  called  upon  to       1^Sm^ 
prove  die  trath  of  his  libel.    The  defendant  in  his 
affidavit  did  not  venture  to  state  that  his  witnesses  were 
abroad  at  the  time  this  action  was  commenced,  and  the 
Coprt  would  not  now  allow  the  defendwat,  by  pos^>oning 
the  trial,  to  compel  die  plaintiff  to  consent  to  a  com* 
mission  for  exammkig  witnesses  in  A/Hca^    They  re* 
ferred  to  Cattiand  v.  yaughan{a)  in  lupport  of  the 
argument. 

Turton,  in  eupport  of  the  motion,  contended  that 
tlie  defiendant  was  entitled  to  the  nsual  indulgence 
allowed  to  persons  in  his  situation,  if  he  had  not  been 
giiiity  of  laches.    The  ftuHii  of  tbecase  were  these:  this 
action  was  brought  in  Dsctmber  la^t,  for  an  alleged 
libel  published  in  the  preceding  Jmiuaiy,  and  a  deda^- 
ration  was  delivered    in  the  January  of  the  present 
year.      To    this  declaration    the  defendant  pleaded 
twenty-six  special  pleas  of  justification,  which  required 
a  considerable  time  to  prepare ;  and  after  some  time 
granted  for  that  purpose  the  pleas  were  filed  on  the 
24th  of  AprUf  which  was  as  eajrly  9&  they  could  by 
possibility  be  filed.     The  defendant  then  ruled  the 
plaintiff  to  rep)^,  and  it  was  not  until  seven  months 
afterwards  that  he  topk  any  notipe  of  the  rule,  and  then 
the  only  repliqatiop  was  the  comn^on  and  usual  one, 
dt  injuria ;  end  on  the  22d  of  this  mpnth  the  p^p<sr 
book  was  ^ade  up  and  delivered.    U;idcr  thes^e  cir- 
cumstances, the  defendant  being  doubtful  whether  the 
plaintiff  would  go  to  trial  at  all  after  the  delay  in 
replying,  felt  himself  obliged  to  Qiahe  this  application 
to  the  Court,  .swearing,  as  he  did,  on  the  25th  instant, 
that  his  material  and  necessary  vitnesaes  were  now  xe- 

— — ^i^^— M— — — — ^M  fc  I  ■■■■■■■  ^  -III  — ^M^^»^— — ^^— — 

{a)  1  Bot,  &  Pul,  210. 
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18 19.  sidentin  Sierra  Leone.  The  defendant  had  applied  to 
M'CAvukT  *tc  Court  the  very  first  moment  that  it  became  neces- 
THom  ^^y  ^^^  ^^  ^  prepare  his  defence  and  prove  his  justi- 
fication. It  was  sworn  that  application  had  been  made 
to  the  plaintiff  to  consent  to  a  commissicm,  and  that  be 
had  refiised.  The  argument  used  against  this  motion, 
as  to  the  hardship  which  the  plaintiff  would  expe^ 
rience  in  postponing  the  trial,  was  of  tery  little  weight, 
when  it  was  considered  that  the  plaintiff  had  himself 
delayed  his  replication  no  less  than  seven  months. 
Under  these  circumstances,  he  submitted  that  it  was 
but  reasonable  the  trial  should  be  postponed  for  the 
purpose  of  examining  the  witnesses  abroad.  He  re- 
ferred to  Mostyn  v.  Fabrigas,  (a)  Doug.  4l6;  and 
Wright  V.  Ddbyy  and  Saine  v.  Hay,  both  decided  last 
Term,  where  the  Court  postponed  the  trials  until  the 
Sittings  after  this  present  Term,  on  account  of  the  ab- 
sence of  a  witness  then  in  America, 

Abbott  Ch.  J.  The  only  doubt  on  my  mind  as  to 
the  propriety  of  granting  this  application  is,  that  the 
defendant  did  not  in  an  early  stage  of  the  proceedings 
give  the  plaintiff  any  intimation  that  he  might  require 
a  commission  to  examine  his  witnesses  abroad.  That 
is  the  only  point  that  has  occasioned  any  doubt  in  my 
mind ;  but  notwithstanding  that,  adverting  to  two  cir- 
cumstances in  the  case,  namely,  first,  that  this  action 
was  not  brought  until  eleven  months  after  the  publica- 
tion of  the  alleged  libel ;  and  secondly,  that  the  plain* 
tiff  did  not  reply  until  seven  months  after  the  pleas 
were  delivered,  it  seems  to  me  not  unreasonable  to  gi^« 
the  defendant  the  benefit  of  his  application. 

HoLROYD  J.  (i)  I  am  of  the  same  opinion,  inas- 
much as  the  plaintiff  has  suffered  a  long  time  to  elapse 

I  ■     ...  »     .  i.i.  ■■I.I  ■  ,,.,1.  .1  ■  .1^       I  .I-  "^ 

(a)  Cwp.  161 J  Tidd,  6th  ed.  853  j  PhU.  Er.  13. 
{b)  Bay  ley  J.  was  absent. 
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before  he  brings  his  action,  and  is  guilty  of  greater         1819* 
delay  before  he  brings  the  cause  to  issue,  after  the     m*Caulay 
pleas  are   delivered.     Under    these   circumstances,   I       r.?*^"*^ 
think  the  defendant  is  entitled  to  the  object  of  this 
rule. 

Best  J.  1  am  clearly  of  opinion,  that  if  a  man 
attacks  the  character  of  another,  he  thereby  impliedly 
undertakes  to  be  ready  to  prove  the  truth  of  what  he 
writes  ;  but  on  the  other  hand,  the  party  who  complains 
of  an  injury  to  his  character  ought  to  make  his  com- 
plaint immediately.  I  therefore  accede  to  this  motion, 
on  the  ground  of  the  plaintiffs  delay  in  not  bringing 
the  action  in  the  first  instance,  as  well  as  his  subsequent 
tardiness  when  ruled  to  reply. 

Rule  absolute. 


Barnett  against  Newton.  ~  Aiw.  26th, 

ZWBRAHAM on  a  former  day  obtained  a  rule,  call-  The  defend- 

ing  on  the  plain  tiii  to  shew  cause  why  the  inter-  plead  bdng  out 

locutory  judgment  signed  in  this  case  should  not  be  ^  q^i  having 

set  aside  with  costs,  for  irregularity.    The  facts  were  PJ?*^®^  J^ 

'  7  .  attorney  took 

these.    The  action  was  by  original  returnable  the  first  ont  a  aummona 

return  of  the  Term,  3d  of  Nov. ;  on  the  10th  the  plain-  S,  ^  monSb? 

tiff  delivered  his  declaration,  indorsed  to  plead  in  four  ^l^J^^ 

days.    This  would  have  expired  on  the  14th,  but  that  *We  at  six 

.         oj  j/»iiii         11       /»!  1  o'clock  on  the 

being  bunaay,  the  dexendaiit  had  the  whole  of  the  15th  following  eren- 

to  plead  in,  and  on  the  morning  of  the  ]  6th,  the  de-  |^4^n  27 

fendant  not  having  pleaded,  the  plaintifi' was  entitled  piaiatirsattor- 

to  sign  judgment.    On  the  night  of  the  15th,  the  de-  judgment  on 

fendant's  attorney  served  the  plaintiff's  attorney  with  a  ^  Tm^^dd 

summons  for  a  month's  time  to  plead,  returnable  at  6  ***  ^^^  i^' 

ment  was  regn- 

o'clock  the  following  evening.    The  defendant's  attor-  lar.  (a) 

ney  called  on  the  morning  of  the  l6th  for  the  plain* 

^ -         ■    -       ■■    ■ 

(a)  Vide  Hfvrris  v.  Hunt,  ante,  93* 
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1319*        tiff's  attomej  to  indorae  a  cMisent  for  tine,  ii^A  ke 


refmsed,  stating  that  tli€  time  for  pleading  was  out,  and 
j^JJ^^  that  he  sliovid  sign  jadgment  that  daj,  wkichhedid 
at  the  opening  of  the  office.  The  iiregulsri^  eon- 
plained  of  under  these  circumstances  was,  that  die 
judgment  was  prematurely  signed,  for  that  the  Judge's 
summons  for  time  to  plead  was  a  stay  of  proceediags, 
and  diat  while  it  was  pending  die  plaintiff  codd  not 
sign  judgment ;  and  Mmru  v.  Hunt  (a)  was  relied  on. 

£spiiaise  now  shewed  csNise;  he  adsMtted  that  a 
Judge's  summons  for  time  to  plead  might  in  tmnein- 
stances  operate  as  a  stay  of  proceedmgs,  bntduit  vas 
only  when  it  was  retmnaUe  before  the  plaintiff  signed 
judgment.  That  was  all  which  was  decided  in  Mofm 
V.  Hitntf  and  the  doctrine  he  contended  for  was  found- 
ed on  the  authority  of  Cabe  v.  Lord  Liitleton{b\  which 
was  there  expressly  recognized.  But  the  role  of  pnc- 
tice  in  this  respect  was  more  fully  laid  down  inthe  case 
of  Morris  v.  Hunt  (c).  There,  as  in  this  case,  tke 
summons  was  not  returnable  until  6  o'clock  of  theefen- 
ing  of  the  I5tb,  and  it  was  hdd  the  plainUff  was  en- 
titled to  Mgn  judgment  in  the  naming. 


Abruism  denied  the  genoralifty  of  the  ffie,  vi 
insisted  that  the  plaintiff  hai«ig  had  notice  befo«  ^ 
s^ed  his  judgment  on  d^e  monuiig  of  the  lAb»  ^ 
hiMmd  to  obey  the  summons. 

Abbott  Gb.  J.  There  is  ^[ood  reasta  for  th£^ 
taactiMa  takm  by  the pkoBtOris  ^aunsfll*  WkiedK 
summons  AS  retamabki  before  llie  fiamfiS$it9»t^ 
meat,  the  Judge  baa  the  Qffoitmkj  of  hesrag^ 
parties,  and  using  his  idiscieiaMi  as  to  giving  ^  ^ 
hcd^Un^  time  to  pfaad;   but  where  the  smnmaB^ 


■^w 


(•)  2JI.  4\^.  355  i  ttSfPil^4IS. 
f»  2  BUt.  iUp.  954.  (c)  ^n(f,  93. 
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returnable  afterwards,  the  plaintiff  having  a  previous        1819* 
right  to  his  judgment  by  the  course  of  the  practice,      Bojtitt 
he  ought  not  to  be  deprived  of  it  by  a  proceeding      ^«»w< 
which  took  place  afterwards.    It  seems  to  me  that  tlKt 
judgment  was  regularly  signed,  and  lihat  the  rule  must 
be  discharged  with  costs. 

The  other  Judges  were  of  the  sftme  x>p]nion,  and  the 
rule  was  accordingly  discharged  witib  costs. 


^cmEs  agaihM  Datis.  M^l^th. 

^P'ARKiE  moved  to  bring  beck  tlie  venue  in  this   Mere  hardship 
case,  from  Lancaihire  to  London,  on  the  ground  bdng^oiSi^ 
that  all  the  plaintiff's  witnesses  Tended  in  London,  and  ^  SJ^^^SS* 
that  it  would  be  eiKtremely  inconv^ent,  as  well  as  a  wh^n  aU  the 
delay  of  justice,  to  have  this  cauae  tried  at  Lancaster.  nMses  reddein 

London^  is  no 
gronnd  for 

HoLBOYto  J.  tsiA,  that  tiie  httrdship  of  the  plain*  Jj^**^''^ 

tiff's  case  was  bo  ground  f4Mr  dcfNiviDg  the  defendant  hitter  pUoe, 

of  the  benefit  of  having  the  trial  where  the  cause  of  todmt  b  nn- 

action  arose.     If  the  defendant  was  under  tenns  t»  Ste^Xrtm>. 

take  short  notice  of  trial  in  London,  and  had  under-  tice  of  trial, 

and  not  asricn 

taken  not  to  assign  error  for  wimt  of  a  special  origi-  error fori^ 
nal,  the  case  might  be  difltewwt;  but  otherwise  the  ^^IJS^t^ 
venue  must  remain  where  it  was. 

Rule  refused. 

(a)  Tide  Jimet  t.  Perh,  ante,  '3T6,  Though  the  veime  he  diaoged  hf 
itae  ddfettUttt  npDft  la  ftlteaflUhtTlt,  tefMntiffttuiiot  Mngii%a^'ln 
^te  eMMly  1)1  «iiick  it  INS  atlbit  4idd,  ^iUhflal  Ihs  ofoil 
l^tis  malttial  eHdMce  iftthat  ooimty ;  sad  in  tUi  Gooxt  tltei^ 
ing  the  wawigls  rtsolftte  la^  fJittlntteMfc  J^riatv.  irUflw^in,  %  js^ut, 
ASi  ;  Guard  y,  Hoige,  10  Emti,  32  \  Tidd,642i  and  pee  abo  as  thuigfaf 
tlie  veime,  Roieo$  t.  lMlm»,  tmte,  57. 
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uriety, 
.  27tli. 


Attorney  read- 
mitted without 
payment  of  ar- 
rears of  doty 
After  ceasing  to 
practice  for  five 
years,  although 
the  affidavit  did 
not  state  that 
he  was  under 
no  apprehen- 
non  of  com- 
plaint against 
him.  (a) 
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ExPARTE  Smith. 

QfTARKIE  moved  to  readmit  an  attoniey  of  this 
Court,  without  payment  of  arrears  of  duty,  who 
had  ceased  to  practise  on  his  own  accoont  for  five 
years.  The  affidavit  stated,  that  during,  the  inierral 
he  had  been  part  of  the  time  in  a  bad  state  of  health, 
and  that  during  the  remainder  he  had  acted  as  clerk  to 
an  attorney  of  the  Court,  for  the  sole  and  only  beiefit 
of  the  latter.  The  affidavit  went  on  further  to  state, 
that  no  cause  of  complaint  existed  against  him;  thai 
none  had  existed ;  but  it  did  not  state  '^  that  he  was 
under  no  apprehension  of  any  complaint  against  him." 

HoLROYO  J.  doubted  whether  the  aiBda>it  was 
sufficient ;  but  upon  referring  to  the  master  as  to  the 
practice,  he  said  the  attorney  might  be  admitted,  al- 
though it  was  more  correct  to  state  in  the  affidavit 
that  he  was  under  no  apprehension  of  complaint. 

(«)  Yidit  Amonk,  ante,  b&7,  and  otiwr  caaea,  tfr.  in  notea;  Em  fBk  — ^i 
mtUe,  316.  A  solidtor  in  equity  cannot  be  sthick  off  tiie  roll  at  ha  <>*■ 
request,  without  an  affidavit  that  there  ia  no  other  reason  for  tlie  vfj^ 
tton.    Er^mrU  Onm,  6  Fer.  11 ;  ExpmU  JEbAy,  8  Fei.  93. 


Nm).  27th. 


Attorney  read- 
mitted without 
a  Term's  no- 
tiee,  on  an  affi- 
davit that  for 
the  last  year  he 
was  not  certi- 
ficated in  con- 
sequence of  the 
negligence  of 
his  agent,  who 
had  been  in- 
atmcted  totake 
out  his  certifi- 
cate. 


ExPARTB  Plaits. 

WMTALFORD  moved  to  readmit  this  gentleman,  an 
attorney  of  the  Courts  without  sticking  ap  ^ 
usual  notices,  and  upon  taking  out  his  certificate  vx 
the  last  year ;  the  affidavit  stating  that  he  had  ior 
structed  his  agent  to  take  out  for  him  a  certificate  fa 
last  year,  but  that  the  agent  had  neglected  so  to 
do.  (a) 

HoLBOTD  J.  ordered  him  to  be  readmitted  on  the 
terms  prayed. 

(a)  Vide  Zirjwte  Davit,  mnic,  673  and  cases  there  reforrd  to. 
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1810. 


Saturday, 

HucKFiELD  asainst  Kendall.  i^op,27ih. 


■o 


y4  BTlAH AM  moved  to  set  aside  the  interlocutory   WheraaBillof 

judgment  signed  in  this  case  for  irregularity,  on   ferredtothe*' 

the  ground  that  this  being  an  action  on  a  bill  of  ex-  master  to  com- 

pnte  piiiiapftiy 

change,  a  rule  had  been  obtained  to  refer  it  to  the  interest^  &c 
master  to  compute  principal  and  interest,    and  that  atuxraeykiiot 


such  rule  having  been  made  absolute  without  opposi-  5k^fe„^nt 
tion,  the  plaintiff  sued  out  execution  without  serving  with  notice  of 
the  defendant  with  an  appointment  to  attend  the  tax-   fortanugof 
ation.     This  he  submitted  was  irregular,  and  that  the   ^^dimtlEs 
plaintiff  was  bound  to  serve  the  defendant  with  an  ap-  scrred  him  with 

,  -  ,  a  rule  for  that 

pomtmcnt  for  taxation.  pnrpoie.  («) 

The  Court.  These  proceedings  are  quite  regular^ 
The  plaintiff  obtains  a  rule  nisi  to  refer  it  to  the  mas- 
ter, to  compute  principal  and  interest  upon  the  bill  of 
exchange  which  is  the  subject  of  the  action.  The  de- 
fendant does  not  shew  any  cause  against  that  rule, 
which  being  made  absolute,  the  plaintiff  is  not  bound 
to  serve  the  defendant  with  an  appointment  before  the 
master.  It  is  the  defendant's  own  duty  to  talce  out  a 
rule  to  be  present,  if  he  wishes  to  be  present ;  but  if  he 
does  not  choose  so  to  do,  the  plaintiff  is  not  bound  to 
give  him  notice.  This  has  been  very  lately  settled  to 
be  the  practice. 

Rule  refused. 


(a)  See  SeOen  v.  Tuftwy  ante,  466,  note  a  t  and  Anon,  ante,  467,  note 
a  i  JHddy  6th  ed.  1025 ;  and  TidtTt  Fonni,  5th  ed.  397,8.  The  defendant'i 
attorney  must  obtain  and  Beire  a  rule  on  plaintiff's  attorney,  ordering 
the  latter  to  give  him  notice  of  the  time  of  taxing  costs,  that  he  may  be 
present  if  he  tiiinlca  fit ;  and  thereupon  it  b  incumbent  on  plaintiff's  attor- 
ney to  give  such  notice  before  he  proceeds  to  tax  the  costs.  Id,  ibid.  The 
case  of  Dawson  t.  SUu^ordf  anie,  468,  is  inaccurately  reported.  The  prao- 
lice  in  C.  P.  is  different  from  that  in  K.  B.  4  Taunt,  487. 


690  CASES  IN  MICHAELMAS  TERM 

1819-  and  without  any  misconduct  on  the  part  of  the  master, 

ExpASTx        ^^^^  away  of  his  own  accord  and  enlists  as  a  soldier, 

FisHXR.  and  afterwards  is  willing  to  return,  but  the  master  will 
not  receive  him  again,  the  master  is  not  compellable  to 
return  any  part  of  the  apprentice  fee.  There  JRicAflri, 
Ch.  B.  said,  "  The  youth  having  remained  as  a  clerk 
two  years  runs  away  of  his  own  accord,  and  enlists  as 
a  soldier ;  he  may  or  he  may  not  come  back ;  he  chases, 
however,  to  come  back,  and  then  he  asks  for  a  retuni 
of  the  premium.  It  does  not  appear  that  there  was 
any  misconduct  on  the  part  of  the  master ;  it  is  not 
fair,  therefore,  that  the  young  man  should  demand  a 
return  of  the  consideration  money,  because  he  chases 
to  run  away.  There  is  another  circumstance  to  be  cob- 
sidered.  He  may  stay  with  his  master  for  foor  yean, 
and  then  run  away  when  his  services  are  become  more 
valuable ;  and  is  the  master  to  lose  the  benefit  of  that 
service?  It  is  stated,  at  one  time  the  master  was  will- 
ing to  take  him  back ;  but  that  makes  no  difference, 
for  there  is  no  contract  to  bind  the  master,  and  it  was 
at  the  master's  option  to  take  him  back  or  not/'  This 
was  a  case  precisely  in  point,  and  all  the  observatioos 
there  made  were  applicable  to  the  case  under  consioe- 
ration.  The  apprentice  here  having  voluntarily  po^^ 
end  to  the  contract  which  existed  between  him  and  bis 

• 

master,  the  latter  was  not  bound  to  return  any  portion 
of  the  premium.  The  question  whether  Fisher  had  or 
had  not  refused  to  take  the  apprentice  back  had  no- 
thing to  do  with  this  case.  This  was  simply  the  case 
of  a  master  who  has  refused  to  take  back  a  cleA  ^^ 
has  placed  himself  in  such  circiunstances  as  to  makeu 
unfit  for  that  master  to  take  him  back.  On  the  autlio- 
rity  of  the  decision  oiled,  this  was  clearly  not  a  case 
in  which  the  master  should  be  called  upon  to  rcrofto 
any  part  of  the  preminm.. 

ikat 


LBBOTT  Ch.  J.     It  is  exceedingly  convenieut  ik 
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there  should  be  a  summary  jurisdictioa  in  this  Court,         ^°^9* 
for  deciding  differences   between  attornies  and  their      Ex  parte 
clerks  of  this  description.     The  legislature  has  given 
a  summary  jurisdiction  to  magistrates,  as  to  apprentices 
of  a  different  kind.     This  Court  and  the  other  Courts 
of  Westminster  Hall  have,  as  far  back  as  our  practice 
will  carry  us,  been  in  the  habit  of  exercising  a  juris- 
diction as   to  differences  of  this  nature,   between  an 
attorney  of  the  Court,  who  is  an  officer  of  the  Court, 
and  his  clerk.     It  seems  to  me,  that  the  exercise  of 
that  jurisdiction   is  a   matter  of  great   convenience, 
and  I  therefore  think  we   ought  not  to  forbear  doing 
what  our  predecessors  have  done.     As  to  the  case  re- 
cited in  the  Court  of  Exchequer,  I  do  not  mean  to 
reflect  upon  or  differ  from  it.     There  a  return  of  pre- 
mium was  claimed,  the  question  being  discussed  by  a 
suit  in  equity ;  but  that  is  a  very  different  thing  from  an 
application  to  the  jurisdiction  of  this  Court  over  its  own 
officers,  who  are  peculiarly  subject  to  its  jurisdiction. 

Bayley  J.  The  attorney  receives  a  premium  as  a 
compensation  for  keeping  a  clerk  for  a  certain  period  of 
time,  and  for  instructing  him  during  that  time*  If  at  the 
end  of  a  year  the  clerk  goes  away,  having  been  guilty 
of  great  misconduct,  and  the  master  when  he  comes 
back  exercises  his  discretion  as  to  whether  he  shall 
take  him  back  or  not,  and  he  determines  that  the 
young  man  shall  not  continue  any  longer  with  him,  it 
is  but  reasonable  he  should  return  some  proportion  of 
the  premium ;  and  I  cannot  distinguish  this  case  from  a 
case  where  a  lad  after  the  end  of  a  month's  service  ab« 
sents  himsef,  and  when  he  comes  back,  the  master  says, 
'*  No,  I  wont  take  him  back  again,  because  after  having 
used  him  ^ell  for  a  month  he  runs  away,  and  therefore  I 
anl  entitled  to  keep  the  whole  of  the  premium."  I  think 
that  would  be  a  very  unreasonable  proposition.  I  am  of 
opinion  therefore,  that  it  is  for  the  discretion  of  the 
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I8I9- 

Kx  PARTE 

Fishes. 


master  to  say  what  part  of  the  premiam  shall  be  re- 
tnrned« 


HoLROYD  J.(fl)  concurred. 


Rule  absoIuU. 


(«}  Best  «!•  WW  •iiKiit' 


Saturday, 
Nmf.  27th. 


An  indictmeDt 
for  a  coiupi- 
racy  "  to  de- 
fraud J.  W.  of 
diyers  goods, 
and  in  pursu- 
ance of  the 
conspiracy  de- 
franding  him  of 
diren  floods,  to 
wit,  of  the 
▼Blue  of  100/." 
cannot  be 
quashed  fornot 
specifying  the 
partioilar 
goods  of  which 
the  prosecutor 
hadl>een  de- 
frauded; and 
Stmbkj  the 
Court  in  such  a 
case  will  not 
call  upon  the 
prosecutor  to 
defirer  to  the 
defendant  a 
partienlarof 
the  goods  re- 
ferred to  in  the 
Uidistment. 


The  Kino  against 


JpLATT  moved  to  quash  the  indictment  in  thii  case, 
or  for  a  rule  to  shew  cause  wh}-  the  prosecnkr 
should  not  deliver  to  the  defendant  a  bill  of  parliculaB 
of  divers  goods  referred  to  in  the  indictment  Astolke 
first  part  of  his  motion^  he  submitted  that  ik  indict- 
ment  was  bad  for  the  uncertainty  and  generality  of  iu 
allegations*  It  was  an  indictment  for  a  conspiracy, 
'^  to  d^aud  John  Wheailey  of  divert  goods,  andinpnr- 
suance  of  that  consphracyy  defrauding  him  of  ^tfff 
goods,  iQ  mtf  of  the  value  of  one  hundred  pounds*'  Thb 
allegation,  he  contended,  was  too  uncertain,  for  the  in- 
dicUneEUt  rshould  ^v^  particularised  the  specific  goods 
of  which  the  prosecutor  was  supposed  to  have  been 
defraudtd^  If  thia  wa*  an  indictment  for  felon;  in 
stealing  the  goods  of  fVheatley,  it  was  clear  this  alkga- 
tioQ«  would  not  do,  because  the  indiclmeat  cooUim^ 
set  (Out  the  goods  ie  the  geneml  way*  By  amlogr  to 
the  rule  in  cases  of  felony,  he  sulMiittedy  thatiiasock 
an  indie  tment  as  this,  the  goods  sliotild  be  pfiiticalavf^' 
for  theriDformation'Of  the  defendant^!  who  in  this  ^ 
had  been  a  -servant  of  the  proaeontAP  for  twdremonlkii 
during  which  time  he  had  transaoted  sales  for  hii  en- 
ploy  er  in  two  hundred  different  instances^  aoHMntiflg 
in  all  to  the  value  of  25,00(rf»  It.was^^of  the  rA^ 
importance  thereforete^  this  defendant,  that  he  shosU 
be  apprized  of  the  particulars  of  the  alidad  fraud,  i» 
ordor  that  he  might  be  enabled  to  meet  the  charge;  a*' 
pove  his  innocence.    As  to  the  steoad  part  of  tki 
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motion,  he  admitted  that  it  was  unprecedented,  but  he         I8I9. 
submitted,  supposing  the  indictment  to  be  good,  that  the      Thz  Kzkg 
Court  would  in  such  a  case  and  under  such  circumstan-         ^f«*i^ 
cescall  upon  the  prosecutor  to  deliver  a  particular  of  the 
transaction  to  which  he  meant  to  apply  his  evidence. 

Abbott  Ch.  J.   I  am  of  opinion,  in  the  first  place, 
that  we  cannot  quash  this  indictment,  in  consequence 
of  any  thing  that  appears  upon  the  face  of  it.     I  agree 
that  if  this  was  an  indictment  for  stealing  the  prosecu^ 
tor's  goods,  it  would  be  bad,  for  uncertainty ;   but  in 
this  case  the  gist  of  the  indictment  is  conspiraci/j  and  it 
may  be,  that  there  is  so  much  uncertainty  in  the  trans- 
action which  is  the  subject  of  the  indictment,  that  the 
allegation  cannot  be  stated  with  greater  certainty.     As 
to  the  alternative  part  of  the  motion,  this  is  the  first 
time  I  believe  that  ever  such  an  application  was  made 
to  the  Court ;  and  however  hard  the  case  may  be  upon 
the  defendant,  I  am  extremely  unwilling,  for  the  first 
time,  to  create  a  precedent  of  this  nature,  without  vety 
mature  deliberation.    The  only  case  within  my  know- 
ledge, in  which  this  Court  orders  a  particular  to  be 
delivered  under  an  indictment  for  a  misdemeanour,  is 
that  of  Barretry,  or  where  a  man  is  charged  with  being 
a  Barrator.    It  appears  to  me  that  the  best  course  for 
tbe  defendant  in  this  case  to  take*  is  to  apply  to  the 
prosecutor  to  give  him  some  information  as  to  the  par- 
ticulars upon  which  he  means  to  rely  in  support  of  the 
indictment.    If  lie  refuses,  then  an  application  may  be 
made  to  postpone  the  trial,  ia  order  that  this  question 
may  be  more  maturely  discuMed«    But  iidiether  dis- 
cussed or  not,  the  objection  now  suggested  may  be 
matter  of  very  strong  observation  to  the  juiy  on  the 
trial. 

Baylby  J.    This  ease  is  not  analogous  to  an  in- 
dictment for  felony  in  stealing  goods,  because  the  con- 
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I819. 

Tux  Kmo 


spiracy  is  the  gravamen  of  the  present  indictment 
The  conspiracy  may  be  to  defraud  the  prosecutor,  not 
of  any  particular  goods,  but  of  any  goods  he  cm  get 
hold  of;  and  it  is  not  often  in  the  power  of  a  proseca- 
tor  to  specify  the  particular  goods  of  which  he  has  been 
defrauded,  because  the  object  of  the  conspiracy  may 
itself  be  uncertain.  With  respect  to  the  applicatioD 
for  a  bill  of  particulars,  it  is  quite  new,  and  I  think  we 
cannot  now  make  a  precedent,  without  very  serions 
consideration. 

HoLBOYD  J.  was  of  the  same  opinion.(a) 

Rule  retasei 

(a)  B^st  J.  was  absent. 


Saturday, 
Nov,  27th. 


The  King  against  the  Justices  of  HBREfORD- 
SHiRE  and  the  County  Treasurer  of  the  sme 
Shire. 


Qtto  warranto 
will  not  tie 


JXr  E.  TAUNTON  moved  for  a  writ  of  jw 
warranto,  to  be  directed  to  the  county  trca- 
**^^iS  to"  ^^^  ^^  Herefordshire,  calling  upon  him  to  shew  bj 
ihewbywbAt      what  authority  he  held   the   office  of  county  txt- 

authority  he       ^  rr»i  .  .  ^         .    ,  ...m. 

holds  the  office,  ^urer.  JLnis  motion  was  founded  upon  a  suggo- 
A/L^el^  gestion  that  the  election  of  the  said  county  treasuw 
by  the  justices     was  void,  inasmuch  as  one  of  the  Justices  of  the  Peace, 

in  QuBJter  See-       .  » .% 

sions ;  nor  will  who  Voted  at  the  election,  had  not  at  the  time  of  t»c 
^'^^^^  election  duly  qualified  himself  by  taking  the  oathp 
ces  in  Ses-        scribed  by  18  Geo.  II.  c.  £0. 

nonsionuikea  *' 

new  election  of  . 

a  county  trea-         The  CouRT  immediately  interposed,  and  saidtwt 

surer,  on  the  . .      /.  - .  ,  .  «*J 

ground thatone  *  ^^*  of  quo  Warranto  would  not  lie  in  this  case; «w 
wVtl'llirvo^ed  ^^'itliout  some  authority  being  cited  for  such  a  purpose^ 
at  the  election     they  could  not  now  for  the  first  time  assume  an  autho- 

had  not  taken        •  i  .    ,     1  m.  c 

tUcqualifica-  ntv  Which  had  not  hitherto  been  exercised.  1D«: 
Kiib^d*  bV^*^^"    ^^"'^  S^'*'^"*'  ^  rfiandamns  to  the  Justices  in  Sessions  to 

IB  <?.  2,  c.  20,  prior  thereto,  for  the  acts  of  the  juBtice  nre  not  void,  althongfck^ "*y'* 
liable  to  penaltiea. 
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elect  a  county  treasurer  where  the  office  was  void,  but        18 19. 
it  being  stated  at  the  bar  that  there  was  a  county  trea-     The  Kino 
surer  elected  de  facto,  they  could  not  call  upon  that  the'justicm 

person  to  shew  by  what  authority  he  held  the  office.         ^^^  Thea- 

•^  ^  ^  suREE  or  H*- 

Writ  refused.  bepordsuibb. 

■ 

W,  E.  Taunton  then  shaped  his  motion  anew^  and 
applied  for  a  mandamus  to  the  Justices  at  Sessions  to 
elect  another  county  treasurer,  in  the  room  of  the  gen- 
tleman already  appointed,  on  the  like  ground  stated  in 
his  first  motion,  contending  that  the  election  which  had 
taken  place  was  of  no  effect,  inasmuch  as  the  acts  of 
the  Justice  already  alluded  to  were  null  and  void  ;  and 
he  relied  upon  the  18th  G.  II.,  c.  20,  which  declares 
that  no  person  shall  be  capable  of  acting  as  a  Jus- 
tice of  the  Peace,  who  jshall  not  before  he  acts  at  the 
Sessions  of  the  county,  take  and  subscribe  the  qualifi- 
cation oath  therein  set  forth. 

Abbott  Ch.  J.  I  am  of  opinion  that  we  ought 
not  to  grant  a  mandamus  in  this  case.  The  objection 
to  the  appointment  of  the  county  treasurer  is,  that  one 
of  the  Justices  who  voted  at  the  election  had  not  pre- 
viously taken  the  qualification  oath,  and  consequently, 
that  the  acl  of  that  Justice  is  void,  so  as  to  annul  the 
election.  We  cannot  grant  a  mandamus  to  fill  up  such 
an  office  as  this,  unless  it  is  actually  void.  Without 
looking  at  the  wisdom  of  the  rule,  this  Court  does  not 
grant  a  mandamus  to  appoint  to  an  office  which  is  al- 
ready full.  If  it  can  be  shewn  that  the  office  is  filled 
colourably  only,  or  by  fraud,  the  Court  would  consi- 
der the  appointment  as  invalid;  but  even  then  we  should 
require  a  very  strong  case  to  be  made  out  to  justify 
our  interposition.  This,  however,  is  not  a  case  in 
which  any  thing  amiss  appears  to  have  been  done,  and 
we  cannot  undo  the  act  of  the  Justices  by  command- 
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1819-        ing  Lhem  to  make  a  fresh  appomtmsit.    This  office  ii 

TheKixo      Aill  de  facto,  and  we  cannot  say  that  the  act  of  the 

THEjumcEs  J^*^<^®>  who  had  not  taken  the  qualification  oath,  ii 

A»D  Trea-     void.     In  a  very  few  weeks  (a)  the  acts  of  this  magis- 
8DBzm  OP  He-  "^  .  . 

mxroassHiKx.   Urate  would  be  rendered  completely  valid  by  an  indent- 

nity  act,  and  he  will  be  a  good  Justice. 

BaYley  J,  Hie  acts  of  the  Justice  are  valii 
although  he  may  be  liable  to  certain  penalties.  Can  it 
be  contended  that  if  a  magistrate  who  has  taken  the 
qualification  oath,  that  he  is  worth  100/.  per  aawn, 
and  from  circumstances  is  afterwards  reduced  to  80I. 
and  he  commits  a  man  after  his  income  is  so  reduced, 
an  action  will  lie  against  a  gaoler  for  taking  the  man 
into  his  custody  ?  If  that  caimot  be  contended,  the 
argument  here  fails.  The  construction  to  be  pat  upon 
the  18  G.  IL,  c,  20  is,  that  the  magistrate  shall  be 
only  so  far  disqualified  from  acting  that  he  shall  be 
subject  to  certain  penalties  if  he  does  act.  In  this  case 
the  acts  of  the  Justice  are  valid,  though  he  majr  be 
liable  to  penalties  for  not  haviag  taken  the  oath  pi^ 
scribed  by  the  statute. 

HoLROYD  J.  The  statute  merely  operates  as  a 
personal  prohibition,  declaring  that  it  shall  be  unlaw- 
ful  for  the  magistrate  himself  to  act,  and  he  is  puDish* 
able  for  doing  that  which  the  statute  prohibits  his 
from  doing ;  but  his  acts  are  not  void. 

Rule  refused,  (b) 


[a)  Parliament  V8S  nttizi^. 


jBe$iJ,  wtf  •bical. 


StUvritty, 
Nw,  27th. 


The  BoiTcyor 
of  a  high  road 
having  impro- 
perly expended 
a  large  sum  of 


The  Kino  against  Friak. 

JpEARSON  moved  for  a  rule  to  shew  cause  wbj » 

criminal  information  should  not  be  filed  against 

this  person^  a  surveyor  of  a  public  road,  for  the  alleged 
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misapplication  of  the  funds  deposited  in  his  hands  by        1819* 
the  trustees  of  the  road.     He  made  this  motion  upon     xh^Kivq 
three  grounds ;  first,  that  the  defendant  had  acted  con-        agaimt 
trary  to  the  express  provisions  of  the  act  of  parliament 

for  improving  the  line  of  road  in  question  j  second,  rotreYbyAe 

that  whether  he  had  or  not  acted  contrary  to  the  pro-  trustees  under 

anact  of  puiia* 

visions  of  that  statute,  he  was  guilty  of  a  lavish  ex-  ment,  without 

penditure  of  the  public  money ;  and  third,  that  his  ^  ^u^eei 

appointment  being  of  the  nature  of  a  public  employ-  ^^^^  ^«  *^ 

ment,  he  was  criminally  amenable  to  the  cognizance  of  sanction  tbe 

this  Court,  for  any  abuse  of  the  powers  entrusted  to  The  courtre- 

him.     The  case  alleged  was  in  substance  this.     By  an  infonSiSfi^l"**^ 

act  of  parliament,  certain  trustees  were  appointed  to  agwnstthe  lur^ 

*  '  *^  ■■  ^  ,         veyor,  in  the 

effect  the  repair  of  the  litoe  of  road  in  question,  with  absence  of  any 
power  to  borrow  money  by  exchequer  bills  for  that  ^^Sdr^al-^' 
purpose.     The  act  empowo-ed  the  trustees  to  treat  with  ^^^  Jli^not 
the  owners  of  lands  and  houses  for  the  purchase  of  convert  a  dvU, 

into  a  criminal 

such  parts  of  their  property  as  were  necessary  for  the   remedy, 
completion  of  the  intended  work ;  but  it  expressly  de- 
clared that  the  unanimous  approbation  of  nine  trustees 
was  necessary  to  ratify  such  purchases,  or  any  treaty 
for  such  purchases.     Part  of  the  money  borrowed  by 
virtue  of  this  act,  was  deposited  in  the  hands  of  a 
banking  company,  of  which  the  defendant  was  a  mem- 
ber.    In  contravention  of  the  last  mentioned  provision 
of  the  act  of  parliament,  the  defendant,  without  the 
consent  of  the  trustees,  treated  with  the  owner  of  some 
land  in  the  line  of  the  intended  road,  for  an  acre  there- 
of, the  price  of  which  was  to  be  five  hundred  guineas. 
This  treaty  afterwards  came  to  the  knowledge  of  the 
trustees,  who  decidedly  objected  to  it,  on  the  ground  of 
the  exorbitant  amount  of  the  price  demanded  for  the 
land.     The  treaty  was  in  consequence  discontinued  for 
the  time,  but  was  afterward  renewed  by  the  defendant, 
under  the  like  state  of  ignorance  on  the  pikrt  of  the 
trustees,  when  the  def^dant  concluded  a  bargain,  by 
which  the  oWner  received  a  thousand  guineas  for  half 


The  Kikg 

FUAR. 
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1S>9.  an  acre  of  the  same  land.  Under  these  ciicumstanca 
the  question  was,  whether  the  defendant  was  criminaDy 
answerable  by  information. 

The  Court  said  this  was  not  a  case  in  which  they 
could  so  interfere.  No  criminal  motive  appeared  to 
result  from  the  case  as  stated.  The  defendant  migkt 
have  laid  out  money  without  lawful  authority,  and  he 
was  answerable  for  that  money;  but  that  circumstaoce 
could  not  be  a  foundation  for  a  criminal  accusatioo. 
As  no  criminal  motive  could  be  discovered,  this  would 
be  converting  a  civil  remedy  into  a  criminal  charge. 
This  was  not  the  application  of  money  for  purposes  to 
which,  generally  speaking,  by  law,  it  might  not  be 
applied  ;  but  the  ground  of  the  complaint  was,  that  he 
had  applied  the  money  for  the  purpose  stated,  without 
previously  obtaining  the  consent  of  a  certain  numher 
of  the  trustees,  as  was  necessary  by  the  provisions  of 
the  act.  The  defendant  might  be  liable  to  make  good 
the  money  if  he  had  wrongfully  applied  it ;  but  it  was 
impossible  to  convert  a  civil  into  a  criminal  remedy, 

in  the  absence  of  any  corrupt  motive. 

Rule  refused. 

Holms  against  Dalby,  Gbnt.  onb,  ii^» 

A    BILL  was  filed  against  d^e  defendant,  a«  an  at- 
tomey  of  this  Court,  on  the  6th  of  September  last, 
with  the  usual  special  memorandum,  stating  that  it  was 
filed  on  the  6th  of  September^  as  of  the  preceding 
Trinity  Term,  and  contained  a  statement  of  causes  ol 
day  in  vacation,   action,  which  accrucd  after  the  last  day  of  that  Term; 
J^/ed^S    some  on  the  21st  of  July  last,  and  others  on  the  Istof 

in  abatement,  entitled  of  the  foUowingTerm,  witfaont  a  special  imparlance :  Held  that  tUs** 
regular,  and  judgment  rigned  for  want  of  a  plea  wta  act  aaide.  (a) 


iVbv.  29tli. 


A  biU  was  filed 
in  Trinity  va- 
cation againat 
an  attorney  as 
of  the  preced- 
ing Term, 
with  a  special 
memorandum 
of  a  subsequent 


(«)  The  Courts,  with  a  view  to  discourage  dilatory  plea&igi  ^^ 
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September  last.     The  defeDdant'iiled  a  plea  in  abate-         18 19. 


that  a  plea  in  abatement  shall  be  filed,  in  the  fint  iiutancey  andatthe 
earliest  opportunity,  unless  it  appear  that  the  Court  expressly  reserved 
leave  to  the  defendant  to  plead  at  a  subsequent  lime.    Hence  it  is  a  gene- 
ral rule,  that  a  plea  in  abatement  must  either  be  entitled  of  the  same  Term ' 
as  the  declaration,  or  must  be  prefaced  with  a  special  imparlance,  or  the 
plaintilT  may  sign  judgment.  Doughty  v.  Lascdla,  4  T.  R.  520 ;  Buddie  v. 
WUsott,  6  T.  R.  569 ;  Blacknwre  v.  FUmyng,  7  T.  R.  447  n.  d. ;  LUnfd  v.  WO- 
liains,  2  M,  8l  S.  484.    But  in  the  case  of  Holnie  v.  Dalbyf  as  it  appeared 
upon  the  record  that  the  bill  was  filed  oA  the  6th  of  September,  for  causes 
of  action  occurring  since   Trin.  Term,  the  defendant  could  not  hare 
pleaded  as  of  TVin.  Xerm,  **  that  at  the  time  of  filing  the  bill  on  the  6th 
of  Septemher,  he  was  an  attorney  of  the  C.  P."    The  objection  to  entitling 
the  declaration  of  Mich.  Term  applies  equally  to  a  special  imparlance. 
The  form  of  such  imparlance  is  given  and  commented  upon  in  2  Sa»tn» 
Rep.  by  Seijt.  Wiiiiams,  page  2,  in  notes.     <<  And  A.  B.  who  is  sued  by 
the  name  of  C,  B.y  in  his  proper  person  comes  {i,  e,  in  the  Term  of  which 
the  declaration  is  filed),  and  saving  to  himself  all  advantages  and  excep- 
tions, as  wen  to  the  writ  as  to  the  declaration  aforesaid,  prays  leave  to 
imparl  thereunto  here  until  next  after  the  morrow  of  All  Sottlt,  and  it  is 
granted  to  him :  the  same  day  is  given  to  the  said  D,  here,  &c. ;  at  which 
day  come,  &c."    If  such  an  imparlance  had  been  adopted  here,  the  pro- 
ceedings would  have  been  manifestly  incongruous,  for  the  bill  was  not 
filed  till  after  Trin.  Term,  and  therefore  no  imparlanee  from  that  Term 
couldhave  been  prayed  or  granted. 

In   a  plea  in    abatement,  a   mis-statement   in  the  traverse  at  the 
conclusion  tiiereof  of  the  name  by  which  the  defendant  is  called  in 
the  declaration,  is  fatal  on  demurrer.     Lake,  admimstrator,  v.  Ifwoodj 
K.  B.  Mich.  Term,  1818.   Action  of  debt  for  work  and  labour,  goods  sold, 
and  on  the  money  cotmts  and  account  stated.    The  defiendant  pleaded  in 
abatement  the  misnomer  of  his  christian  name  in  the  foUowing  manner; 
'*  And  WilHam  Inwards,  against  whom  the  said  H.  L,  hath  exhibited  his 
said  bill,  by  the  name  of  Thcmat  Inwood,  in  his  own  person,  comes  and  says 
that  he  was  baptized  by  the  name  of  WilUam,  and  by  the  christian  name 
of  WilUam  hath  always  since  his  baptism  hitherto  been  called  and  known ; 
without  this,  that  he  the  said  William  Inwftrde  now  is,  or  at  the  time  of 
exhibiting  the  said  bill  was,  or  ever  before  had  been  called  or  known  by 
the  names  of  WiUiam  Inwood,  as  by  the  said  bill  is  supposed ;  and  this  he 
the  said  WiUiam  Iivwardt  is  ready  to  verify ;  wherefore  he  prays  judgment 
of  the  said  bill,  and  that  the  same  may  be  quashed.*'    To  this  plea  the 
plaintiff  demurred,  and  assigned  the  following  cause.    For  that  the  said 
plea  states,  that  by  the  said  bill  it  is  supposed  that  the  defendant  had 
been  called  or  known'  by  the  name  of  WiUiam  hmnwd,  whereas  the  said 
defendant  is  in  the  said  bill  sued  and  called  by  the  name  of  Thomas  In- 
wood,  and  is  not  therein  supposed  to  have  been  called  or  known  by  the 
names  of  William  Inwood,  or  any  other  name  or  names  other  than  and  be- 
sides ThomM  Inwood,  and  also  for  that,  &c.    Jcunder  in  demurrer. 


Holms 

'  against 

Dalbt,  oext. 

ONE,  &C. 


Plea  of  misno- 
mer. Bfis-state- 
ment  in  the  tra- 
verse atcondu- 
sionof  the  plea 
of  the  name  by 
which  the  de- 
fendant is  called 
in  the  declara- 
tion, is  fatal  on 
demurrer,  (a) 


(a)  See  note  at  the  end  of  the  case. 
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™VI*       tttfini,  of  his  privilege  as  an  attorney  of  the  Court  of 
Dalby,  oKiTT,   Common  Pleas,  to  be  sued  in  that  Court,  and  which  plea 

was  entitled  generally  of  the  present  Michaelmas  Term. 


CkUtjf^  in  rapport  of  the  plea.  The  statement  of  the  name  at  the  on- 
chuion  of  the  plea  la  incongniousy  and  may  be  rejeeted  as  siirpliiai|c. 
The  Court  wiU  r^ect  the  words  WiUUm  Imu-nod  in  the  trarerse,  tbew 
voids  being  inconsistent ;  and  without  them  the  plea  is  perfect,  and  there 
isnoinoongruity.  Thepleastates  distinctly  the  defendant's  chriatian  name 
and suraame;  and  consequently  gives  the  plaintiff  a  better  writ  The 
subsequent  mis-statement  of  the  name  is  merely  a  clerical  enror.  Jkx- 
amier  t.  Jfamaoa*  (a)  That  deeiaoo  is  in  point,  and  establishes,  that  eves 
in  a  plea  in  abatement,  rcpngnant  words  may  be  rejected  in  support  of 
the  plea,  GOIerf,  C.  P.  3ded.  (b)  «  What  is  redundant,  and  need  not  be 
put  into  the  sentence,  and  contradicting  what  is  before,  b  as  if  it  bad 
neiFcr  b^en  inserted."  Aur.  Ahr,  PUas  and  PkadiHg^  Letter  I.  4.  The 
inoocvact  words  of  the  plea  are  merely  superfluous.  The  declaratk>a  sho 
is  demnrrablc,  being  brought  hy  an  administrator  in  the  deUi  and  dHha. 

Aibaii  Ch.  J.  I  always  thought  that  a  plea  in  abatement  muct  be 
taken  most  strictly.  It  must  be  verified  by  affidavit.  In  ^lexmrndtr  r. 
Mmumtm,  the  plea  was  good  in  substance;  hut  here  there  is  no  substanoe, 
the  |»lea  is  contradictory  in  itMlf.  The  traverse  is  necessary,  and  if  tkn 
herejected,  what  is  there  to  stand  ?  Theplea  may  have  been  framed  in 
this  mamwT  artfiiDy  and  on  purpose. 

Hoinyd  J.  was  of  the  same  opinion,  and  referred  to  Hmom  v.  Bums,  {c) 
9adthtKiMgy.SAaAe^Kare.iit)  Ifthepit^r  judgment  is  not  prayed  <st 
plea  ol  abatement,  although  the  Court  aees  that  the  defendant  ia  ^tstM 
to  Judgment,  yet  they  will  not  give  it  in  his  favour  on  an  improper  pmvcr. 
Jn^gmeot  for  the  pkdntiir. 

W(hen  amisnomer  is  pleaded,  the  defendant  most  appear  and  plead  by 
his  xvbt  name,  and  not  by  the  description.  «  And  Ae  who  ia  sued,  &&" 
PmMe  V.  Dams,  5  Tauni.  653.  Hmoarth  v.  Sj/nggt^  8  T.  R.  5l».  The 
anmamf  as  wdl  as  christian  name  must  be  ^tintly  stated,  idL  fW.  l^dkr 
V.  Kimfh  5  TmuU.  652.  Arc.  Abr,  Misnomer  F.  In  proceedinga  by  bill, 
a  pleacancfai^Bng  widi  a  prayer  of  Judgment,  <<  of  the  urrit  and  «i*M>^nAi« 
thereon  fennded,"  is  bad  on  demurrer.  AUwoodr.  Drnmi,  1  Bam.  &  jBi. 
172.  In  a  suitcommenced  by  bill,  it  seems  proper  to  conclude  by  pcaya« 
judgment  of  the  bill,  and  not  by  praying  judgment  of  the  H^i««riM 
orof  the  lull  and  declaration*  Leey.  Barmet,3  Mad.  144;  12  Mad.  133; 
Mifatv.ranMaiinge»,2Bot.SLPal.l2in.c,  Lltydy.  fi^imamu,tM. 
&5.  484.  3  ^k.  Com.  303.  2  r^tfy  on  Pleading,  464.  Pleas  in  abate- 
ment need  not  be  demurred  to  specially.  LUtydy,  WUlwms^2  3f.fyS.4^i 
fer  the  object  of  a  special  demurrer  is  to  give  an  opportunity  of  amoidisff. 
2iS'/ra.  846  ;  and  it  is  not  the  practice  to  allow  amendi^Mnts  ia  pleas  of 
this  description.  Cases  Prac.  C.  P.  29.  Tidd,  675,  6th  ed.  It  seems  how- 
ever advisable  to  demur  speoally  for  a  trifling  informality. 

(a)  mikt,  4t).        {b)  GOb.  C,  P.  3  ed.  132.        (c)  3  Term  Rep.  1S5. 
W  10  East,  83.    Vide  etiam  AUwaod  v.  />arw.   1  Bam*  &  AU.  172. 
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The  plaintiff  signed  judgnent  as  for  m^M,  of  a  plea;        1819. 
and  on  a  former  day  the  defendant  obtained  a  rule  to       uolu 
shew  cause  why  such  judgment  should  not  be  set  aside   j^  ^^^^ 
for  irregularity,  with  costs ;  the  defendant's  (>lea  in       ovx,  Ac. 
abatement,  with  the  usual  affidavit  annexed^  harittg 
been  duly  filed  on  the  fourth  day  of  the  Term. 

Reader BjiA  ChUtif  now  appeared  to  support  tht  «uk, 
and  J.  WiHidin$  to  oppose  it.     But 

The  Court  said,  that  it  was  imposESiUe  lo  aastain 
the  judgment,  and  that  the  general  rule  which  aathor- 
ises  the  plaintiff  to  sign  judgment  for  want  of  a  plea, 
when  a  plea  in  abatement  entitled  of  a  subsequent 
Term  to  the  declaration,  is  pleaded  without  an  imparl- 
ance, did  not  apply  to  a  case  of  this  nature,  where  it 
appeared  on  the  face  of  the  bill  that  the  defendant 
could  not  have  pleaded  of  a  prior  Tenn  to  a  non-ex- 
isting bill ;  and  no  imparlance  from  such  Term  to  the 
present  could,  without  incongruity,  have  been  stated. 

BrfuTTON  against  Burton  and  Mii«ls»  i^TSth. 

^OMYN,  on  a  former  day,  obtained  a  rule  to  shew  A  warrantor 

cause  why  the  judgment  in  this  case  signed  on  a  JSa^^^^e? 
warrant  of  attorney  should  not  be  set  aside  as  to  the  ^  ??*  ^^^^ 

''  for  himself  and 

defendant.  Burton,  and  why  he  should  not  be  dis-  his  partner,  in 
charged  out  of  custody,  under  Che  capias  ad  satisfac.   the  latter,  but 
issued  therein.    The  affidavit  on  which  the  motaoo  wm  JJ^JtiB**  mScI, 
founded  stated,  that  the  other  ddendant,  Jft'/b,  had  ent  authority 
ithout  Burton  s  authority  signed  and  sealed  the  warrant  judgment  *. 


of  attorney  for  both  the  defendants,  who  were  partners  J^^^^^f 
in  trade,  as  follow :  ^  Burton  and  Milh,  by  John  MUk,  ■ttomeytocon 

^  figiB  judgment 

(  £•  o.y '  And  that  Burton  had  never,  by  deed  or  other-  need  not  be 

under  seaL    Aaii6.dttlBVMtotlie  titfainity  ftoickaae4vron.(«) 

(a)  lo  Kmnenley  v.  Muuen,  5  Twni,  fS4,  it  was  hdd,  that  a  wanrant  of 
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18 19.        wise,  authorised  MilU  to  execute  such  wanant  of 
BmuTTox      attorney. 


BomTON  AMD 

MiLsa.  Wylde  now  shewed  cause  upon  an  affidavit^  stating 

that  the  defendant.  Burton,  had  frequently  after  the 
warrant  of  attorney  was  given  admitted  its  validity, 
and  that  it  was  given  with  his  concuneDce;  andk 
idied  on  Ball  v.  Dunsterville,  &  another,  4  T.  R.  313,  in 
which  it  was  decided  that  if  A .  executed  a  deed  for 
himself  and  his  partner,  by  the  authority  of  his  partner, 
and  in  his  presence,  it  was  a  good  execution,  thoagb 
only  sealed  once,  (a) 

ComjfH  contended  that  that  case  only  applied  when 
the  execution  of  the  deed  took  place  in  the  presence  of 
the  other  partner ;  and  insisted,  that  as  it  did  notappear 
that  Burton  was  present  when  the  warrant  of  attocner 
was  executed,  it  was  invalid ;  and  he  referred  to  i/am- 
sony.  Jackson iji others,  7  T.  R.  207 ;  ElMt\,  Dorw,2 
Bos.  &  PuL  338,  (6)  which  establish,  that  one  partner 
cannot  bind  the  other  partners  by  deed.  He  also  urged 
that  as  the  warrant  of  attorney  contained  an  authonty 
to  seal  and  execute  a  release  of  all  errors,  and  was  also 
under  seal,  the  subsequent  adoption  of  the  warrant  of 
attorney,  without  an  instrument  under  seal,  could  not 
have  any  legal  efficacy.     But 


ftttorney  ii#ed  not  be  by  deed,  and  that  it  does  not  require  an  itte^ 
witness.    See  also  Barrmo  r,  Maskiia-y  4  Easi,  430.    A  wamnt  of  iflor 
ney  cannot  be  given  by  one  of  several  executora,  to  confen  jodgmai  't 
the  suit  of  aU.     1  Sira.  90;  2  Fes,  &  IT.  54;  I  RoL  Abr.  929,  pL^  ^ 
Judgment  on  a    can  it  be  given  by  an  infant.     Wood  v.  Heaik,  Mich.  T.  1814,  Sm.\^ 
warrant  of  at-     Blackimm  shewed  cause  against  a  rule  which  had  been  obtained  ty  l^ 
torney  act  a^       j^^  ^  ,g|  ^^  n  judgment  entered  np  on  a  wamnt  of  attorney,  urf  1F^ 
^i^^N^^t    eeedingstherein,forintHpihirity;  the  irregularity  being  that  OM 
the  time  of  the    parties,  at  the  time  of  the  execution  of  the  warrant  of  attorney,  wis  o"' 
execution  an         age.    The  rule  was  made  absolute.    See  also  as  to  a  warrant  of  •no(*T 
^'^^^  given  by  several  persons,  Harru  v.  MUp,  anU>  322. 

(a)  See  also  Bum  v.  Bunty  3  Ker.  jun.  576,  S.  P. 
;  (&)  See  also  SHgUt  v.  E^intw  &  others,  HoUU  C.  N.  P.  141.    ' 
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The  Court  resolved,  that  as  the  affidavits  in  op-        1819. 
position  to  the  rule  completely  established  that  the       bruttox 

warrant  of  attorney  was  given  with  his  consent,  he  was  a^aitut 

.  ,  ,       .  ;  ,     .    .         ,  ,  Bfktoh  and 

bound  by  it ;  and  eveu  admitting  that  in  order  to  re-         Milxs. 

lease  errors,  an  authority  under  seal  had  been  requisite, 
yet  as  to  the  other  purposes,  and  especially  the  au- 
thority  to  confess  judgment,  parol  consent  was  suffici- 
ent, therefore 

The  rule  was  discharged. 


CuNNACK  against  Gundry.  i^t^, 

Wf^  Y^  y  on  a  former  day  obtained  a  rule  to  shew   Declaration 
cause  why  the  declaration  in  this  case,  which  con-   «"»*«"»"«  98 

•^  '  countK  npon  as 

tained  ninety-eight  counts  upon  as  many  one  pound  many  promis- 

one  pound  each,  cannot  be  consolidated  into  one  count.  But  a  rule  was  pronounced 
for  striking  out  all  the  counts  but  one,  and  giving  the  other  notes  in  eridence  under  the 
count  upon  an  account  stated,  [a) 

(a)  Vide  Jamet  T.  Shore,  1  Stark.  426.    In  general  where  two  aetions 

are  brought  by  the  same  plaintiff  against  the  same  defendant,  for  causes 

which  might  be  combined  in  one  action,  the  Court  will  oblige  the  plaintiff 

to  consolidate  them,  and  to  pay  the  oosti  of  the  application.    Att&n.  East,  f^^  actions  for 

T.  1815,  il/«y  8th.    EsjuAoue  had  obtained  a  rule,  calling  on  the  plaintiff  trespasses  on 

to  shew  cause  why  he  should  not  consolidate  two  actions  in  trespass  against  the  same  pre- 

the  defendant  for  fox-hunting  over  the  plaintiff's  premises,  situate  in  the  ^TtW*^" 

same  parish,  though  committed  at  different  times,  and  thai  the  plaintiff  lyrougiit  by  the 

should  pay  the  costs  of  the  application.    Heath  now  shewed  cause,  admit-  same  plaintil^ 

ting  that  a  nmilar  rule  had  been  obtained  with  costs  in  Cecii  v.  Briggea,  consolidated,^ 

2T.R.639.    But  he  said,  that  tiiere  the  party  was  held  to  baa,  and  it  was    •nJ^^pWntiff 

^     '  ,      obliged  to  pay 

not  so  in  this  case ;  and  that^  there'was  no  case  which  decided  that  the  |]ieooflts. 

Court  would  act  in  the  same  manner  where  the  party  was  not  held  to  baiL 

5e<//wr  Lord  jEAMoroi^ACh.J.    Holding  to  bail  is  only  one  iailHioe  of 

vexation ;  there  may  be  maay  others :  here  the  vexation  tint  may  be 

oompUdned  of  is  the  bringing  of  two  actions,  when  there  was  no  groond 

for  adopting  such  divided  remecQes.    Rule  absolute.     See  TkU^  M 

ed.  644.    But  the  Court  refused  to  consolidate  two  actions  brought  on  two 

bonds,  although  they  were  precisely  similar  to  each  other.  Rayai  Bxckmtgt 

Company  v.  — ,  HU.  T.  1815,  Feb,  6th.    The  Covit  will  not  aUow  tli9 

consolidation  rule  to  be  opened,  on  the  ground  that  evidence  has  been  db- 

covered  since  it  was  entered  into.  PuUen  v.  Pony,  HiL  T.  1S12,  Feh,  Utk.   WImb  a  eonso- 

Scarlet  moved  for  srnile  to  shew  cause  why  the  consolidation  mle  eolared   lidatlon  rale 

into  by  the  plaintiff  should  not  be  opened,  and  why  he  should  not  be  at    ^f!Ln^^* 

liberty  to  try  the  several  causes,  on  the  ground  that  fresh  evidence  had    |||()|».]|  g^th 
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*        country  banker's  promissory  notes,  should  not  be  refcr- 

CuxvAOK       red  to  the  master  to  consolidate  the  said  counts  upon 

Guv]>iHr.       all  the  promissory  notes  for  the  like  sum,  and  to  stnke 

out  such  other  superfluous  matter  as  the  master  should 

think  fit. 

Chitiy  now  shewed  cause,  and  contended  that  it 
was  not  possible  to  sustain  this  motiou,  which  was 
without  a  precedent.  It  is  not  possible,  as  was  sug- 
gested, to  frame  a  declaration  alleging,  ^  that  the  de- 
fendant heretofore,  to  wit,  on  &c.  made  divers,  to 
.  wit,  ninety-eight  promissory  notes,  and  that  by  each 
and  every  of  them  respectively  he  promised  to  pay  the 
mm  of  one  pound."(a)  There  was  indeed  a  similar 
motion  made  in  Lane  v.  Smith,  (J))  but  was  refused. 
The  declaration  in  that  case  contained  two  hundred  and 
eighty-six  counts,  and  the  Court  said  that  each  of  the 
notea  being  a  special  and  distinct  contract^  it  was  im- 
possible  to  state  several  of  them  in  one  cotmt. 

A  A30TT  Ch.  J.  Could  no  t  the  object  be  gained  in 
this  way.  Supposing  the  party  making  the  applica- 
tion should  consent  to  enter  into  a  rule,  that  all  the 
MiteK  exosfFt'one  riiaH  be  given*  m  evidence  adder  the 
<5otuit,  upon  an  account  stated  either  before  the  master, 
or  belWe  the  jwy,  as  shaU  be  agreed  upon,  and  thattfae 

Cfidenoc  diaeo-  ^MiiA^MWeM.  hofA^SmMimglk  CIl  ^:  If  wegftftiiC  tUinMtai,** 
^^22™^  dbMVMijImeimMMallrardiift^wlffnotl^^  Klidaiigttwit*t»«** 
actioni.  Mr  *  eeniMlidatioiB'  ntteiittbtoif«t  aside  oft  bringfng  tli0iBOUf  >''* 

wMIV  Wl"dtt^  gMMttf  flf  "tftft  iMfSHCI!  (ft  a  TBStStMi  wttfltt^.'   H^t^  * 

CoDSolidAtion  ,  ISC' Ti  ibis;- IWifBiV    CtorajjpfflWIbr  attJe  to«lKWclMeiAr 

J^^  "f*!^^'  S^air^lrf idionlA  luyelMi  Iftd,  aotf  Vh^ a eonacAMadoa rtK  8bdftldMt«* 

ofabienMof  "**«>*>^    tllttMMlMbeeiitAi^aiiftaTerdlH 

rMrtutoi^  liryU*%ensiwim>f«dtUi»entiibgnm&dofthealNieAoeof&iia^ 

aeflinttMrtii^  mmmiJln\M^  TfceOkiffrg»atedHtmlittiigtiif  money  into  (>fft 

aMiiMir^  ^"^  ^*  '^'"^ ^'  '*^'  ^  *^*'  *^* 

Com;;  W  7W,  M  ed.(48s  andS  Anlift,  US. 
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defendant  shall  bring  no  writ  of  eiror  for  waniof  a  spe*        16 1 9* 
cial  original,  Cvnkacs. 

GmrDftT, 
Bayli/  and  Chttty  agreed  to  this  arrangement,  and 

accordingly 

The  rule  was  made  absolute,  '^  that  it  be  referred 
to  the  master  to  strike  out  all  the  counts  except  the 
first,  the  defendant  thereby  undertaking  to  permit  all 
the  other  notes  to  be  given  in  evidence,  either  before 
the  master  or  a  jury  upon  the  count  upon  an  account 
stated,  and  that  he  would  not  bring  any  writ  of  error, 
and  that  the  costs  of  the  other  counts  and  of  this  ap-^ 
plication  should  be  costs  in  the  cause/' 


Nbwnham  aglunst  Dowding.  jS!^^S^ 

T^ffOTION  to  set  aside  interlocutory  judgment,  and   A  defendant 
all  subsequent  proceedings,  with  costs,  for  irregu-  terms  to  plead 
larity.    The  defendant  had   before  judgment  signed  |f^^  ^ 

mantr  aoigning  for  cmiie  mifljoinder  of  counts;  and  the  plaintiff  aftCT  this,  having  signed 
judgment  as  foe  want  of  a  ploa,  the  Court  held  that  he  could  not  treat  such  a  demurrer  as 
a  nnlfitf .  (a) 


(ff)  If  the  oljectioD  be  such  as  ia  available  calf  oa  a  tpKSal  denmner, 
it  seems  that  it  cannot  be  talcen  advantage  of  when  the  defendant  ia  under, 
terms  of  pleading  issuably;  but  a  demurer. for  a  delect  in  substance 
ia  in  general  otherwise.  8  Afrr.  1788;  BMv.  Du  Ctuta,  2  Bot.  k  fiui.'4M\ 
Berry  v.  Anderson,  7  T.  R.  536 ;  Cunmng  v.  Skarkmd,  1  E(ut,  410 ;  and  it 
is  sdd,  that  it  should  aflkct  the  merits  of  the  ease,  id.  iM, ;  TTright  v-  At*- 
jeA  2  Bla,  Rep.  223 ;  Stiutehotue  v.  Pou^U,  Saya^s  Rep.  88 ;  7W,  6lh  ed. 
488.    A  demurrer  without  good  cause  cannot  be  filled,  where  the  defimdant 
Sa  trader  terms  of  pleading  issuably,  aa  where  in  an  action  on  a  b|lT  of  e<- 
dMuge,  the  defendant  demurred  generally  on  the  ground  that  though  ^ 
bill  was  accepted  payable  at  a  particular  place,  and  a  spedal  presentment 
at  that  place  was  stated  in  the  declaration,  yet  no  demand  was  stated  to 
hove  been  made  upon  the  acceptor,  nor  was  any  spedal  reftisal  aDeged. 
fThtte  V.  Amikmi,  Tkurtday,  9th  /».  HU,  T.  1815.    Fogitmhe  shewed  canse    JiSL^iLfc, 
against  a  rule  obtdned  by  Barrow,  to  set  aside  judgment  which  had  beea    ST^cbSiS^ 
signed  by  tlie  plalntiif,  on  tiie  ground  that  the  defendant,  who  wss  under    ^^n  ]gg  wooU 
teiBis  of  pleading  issuably,  had  not  pleaded  In  conformity  to  the  Judge's    plead  iSMMj^ 
order.   The  defendant  demurred  generally  to  the  dechuratfon,  and  iterrow    ^J^^fSS^" 
atated  the  cause  af  demunrer,  which  was,  that  the  bill  had  been  aoospM    Tj^SmTmr  ^ 
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18 19,  filed  a  demurrer  in  the  office,  being  at  the  same  time 
Nkwuhaic      binder  terms   to   plead  issuably.    It  was  an  actioD 

^"••^  by  executors  on  promises,  at  the  suit  of  the  testator  in 
his  life  time,  with  a  count  for  money  lent  by  the  exe- 
cutors after  the  death  of  the  testator.  The  defendant 
demurred  specially  to  the  declaration  for  this  misjoin- 
der, and  the  question  was  whether  such  special  demur- 
rer was  an  issuable  plea  within  the  terms  of  the  oider, 
and  whether  the  plaintiff  was  entitled  to  treat  such  a 
demurrer  as  a  nullity,  and  sign  judgment  as  for  want 
of  a  plea. 

Comjffi  now  shewed  cause  against  the  rule  for  set- 
ting aside  the  judgment,  and  contended,  that  it  was  not 
competent  for  the  defendant  to  demur,  being  under 
terms  to  plead  issuably.  T,he  demurrer  filed  in  Iflis 
case  was  a  mere  evasion  of  the  Judge's  order  for  plead- 
ing an  issuable  plea,  and  the  Court  must  now  treat  m 
as  a  sham  demurrer,  and  support  the  judgment.  In 
Gray  v.  AzlUon^  (a)  a  distinction  was  taken  by  the 
Court  between  a  real  and  fair  demurrer  and  a  sbam 
one ;  for  the  former  is  an  issuable  plea  within  the  in- 
tent and  meaning  of  the  Judge's  order,  and  the  latter 
is  only  an  evasion  of  it.  In  the  present  case  it  was 
«  true  the  defendant  had  only  specially  assigned  the  mis- 
joinder as  cause  of  demurrer,  but  the  Court  neverthe- 

dioiiglipKseat-  Bpedatty ;  bat  though  the  declanUioQ  aTerred  that  a  pmentatioD  had  b0 
moit  at  place  made  at  the  paiticnlar  place,  yet  no  demand  and  refusal  wu  alleg>^  f* 
of  special  ae-        dted  Oammm  t.  SchnoB,  5  TtanU,  344,  1  UmJL  80  ;  see  CUttf^^ 


^Tto  del  33a,5thed.  He  niged,  that  it  did  not  appear  that  the  bfll  hid  b«i<Wy 
mai^andre-  presentedat  the  place,  nor  that  it  had  been  presented  to  the  tcc^i'"' 
fosal  was  id-  that  payment  had  been  refosed  by  him  ;  and  if  such  a  presentmoi^**"* 
ledged,  pUdn-  were  good,  a  presentment  at  any  time,  though  after  the  usual  lioan>*<*" 
^J^^ijJ*-  be  good.  SedferhordEUenlHfroughBadBe^leyJ,  Thisbnocsaieo«*- 
ported.  murrer.    It  is  alleged  that  presentment  was  made  according  to  tktV 

If  presentment  and  effect  of  the  bill,  which  was  sufficient,  and  there  is  a  genenl  bMii 
averred,  it  if  a  presentment  is  averred  to  have  taken  .place,  it  necesssiily  imtt^^ 

I^J^^^P^    presentment,  othermse  it  is  nothing.    Per  Curiam.   RuledSschsiiediil^ 

costs.    See  Butterworik  y.  Lord  Le  Deapen$er,  3  AT.  &  5. 150. 

(a)  3  Burr.  1788. 
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less  ought  to  treat  it  as  a  sham  demurrer,  and  as  an 
evasion  of  the  Judge's  order. 

Chittj/,  in  support  of  the  rule,  submitted  that  a  mis- 
joinder of  counts  is  a  defect  in  substance  and  not 
merely  in  form,  and  that  though  the  defendant  might 
have  availed  himself  of  the  objection  on  a  general  de- 
murrer, yet  the  mere  circumstance  of  his  pointing  out, 
particularly  by  a  special  demurrer,  such  substantial 
objection,  could  not  vitiate  the  demurrer  or  prevent 
its  being  considered  as  an  issuable  plea  within  the 
terms  of  the  order. 


IBig. 

Newlam 
against 
Dowuivo. 


Abbott  Ch.  J.  Though  this  is  not  a  general  de- 
murrer, yet  the  objection  to  the  declaration  specially 
assigned  as  cause  of  demurrer  is  an  error  in  substance, 
and  therefore  the  demurrer  must  be  deemed  an  issuable 
plea  within  the  meaning  of  the  order,  and  the  plaintiff 
ought  not  to  have  treated  it  as  a  nullity. 

lioLROYD  J,  and  Best  (d).  were  of  the  same  opi- 
Dion. 

Rule  absolute. 

(ff)  &ay/<y  J.  was  abaent. 


Banter  against  Levi. 

^^OMYN  shewed  cause  against  a  motion  for  setting 
aside  the  proceedings  on  the  bail  bond  in  this 
cause,  on  the  ground  that  a  sheriff's  officer  had  be- 
come bail  above,  which  he  contended  was  contrary  to 
the  practice  of  the  Court.  He  admitted  that  no  ex- 
ception had  been  entered  against  the  bail 

Adolphusy  in  support  of  the  rule,  contended  that  the 
practice  of  this  Court  was  now  clearly  settled ;  that  a 

3  B 


Monday^ 
Abv.  29th. 


If  a  sheriff's  of- 
ficer be  put  in 
as  bail,  the 
plaintiff  must 
except  to  the 
bail,  and  can- 
not proceed  as 
if  the  matter 
were  a  mere 
nullity. 
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1819. 

Baxter 
agttimt 

.Levi. 


It  is  no  objec- 
tion to  bail, 
that  tbey  are 
indemnified  by 
the  sheriff's 
ofllcer. 


An  attorney, 
who  has  not 
practised  for 
six  yesrs,  justi* 
fiedasbail. 


An  attorney 
may  be  put  in 
as  bail,  but 
cannot  justify. 


An  attorney  is 
liable  to  an 
action  on  his 
recognizance 
of  bidl,  though 
contrary  to  the 
rule  of  Court 
that  he  should 
be  bail  at  all; 
but  he  is  nerer- 
theless  entitled 
to  his  priTilege 
tobesnedasan 
attorney. 


sheriff's  officer  is  good  bail  unless  he  is  excepted  to, 
and  the  plaintiff  cannot  treat  the  proceedings  as  a 
nullity.     It  was  held,  Rex  v.  The  Sheriff  of  8utwjM 

(a)  3  Easi,  181,  in  K.  B.  dSfer  in  C.  P.  /odbM  v.  HiOu,  died  1  TtmL 
103,  3 ;  7Ui^  6th  ed.  252.  It  is  no  objection  to  bttlthtt  they  are  isdn- 
nified  by  the  shcriTs  officer.  Chick* i  bail.  dTtek.  T.  56  Get.  3,  .V«-  n> 
1815.    JE^TrfMMT  mored  to  justify  baiL  On  esanunstioD,tkbMladiitt^ 

that  they  came  at  the  request  of,  and  were  indemoiM  by  iki  Aetfi 
officer,  who  had  arrested  the  defendant,  and  taken  a  bulbooi  UmM 
opposition,  contended  that  it  was  contrary  to  the  nde  of  Comt,  lad  ii- 
stancedthecaseofattomies.    JSj/rrmusr  in  reply,  sdmitted  thstnofccf 
could  not  be  bail,  nor  a  sheriTsofficer  ;  botobsenredthsttltonieivat 
prohiUted  from  indemnifying  persons  in  becoming  bsil  by  ■  particahr  m 
of  Court,  in  which  shcriTs  oflkers  were  not  mentioned,  nor  did  thii  ok 
applytothem.    /Xmpjer  J.  said  it  was  no  objection,  aod  vas  sot  liitti 
the  mle  of  Court;  and  that  the  officer  who  took  the  bul  bond  kii9g» 
certun  responsibility  if  baU  was  not  regularly  pot  in,  had  t  right  to  p^  a 
ban  for  his  own  indemnity.    Bafl  justified.— N.  B.  Bm/kj  J.  bid  dedtf 
in  the  same  way  two  days  belbre.    An  attorney  who  had  notpndW^ 
sU  years  was  allowed  to  justify  as  baU.    Anmi.  Emt.T  18U,  Jf^  ^ 
One  of  the  bail  had  been  an  attorney,  but  had  not  practised  or  renewed  b 
certificate  for  six  years.  Abbott  i.  Permitted  him  to  Justify.  W'^Mivk* 
Court,  that  no  attorney  shaU  be  bail  in  any  action  or  saitdsp«BdiDgtte«- 
in,  R,M.  1654,  #.  I ;  il.  Af.  14  Geo,  2,  reg.  1  K.  B.  D««.  466,  "*'; 
The  King  r.  The  Shrrif  of  Sumy,  2  E^ut,  182.    But  sastloneT** 
clerk  has  been  sllowed  to  become  bail  in  order  to  surrender  the  defendtft 
immediately  without  justiification.    Per  Cur,  J!f.  42  G».  3,  K.  Rj  Wt 
251,  6th  ed. ;  Vide  Jacksomy.  HOias,  1  rauHi,  162, 164. 

See  Anon.  Trin,  T.  W13,  Jwu  SOth.  BaU  were  oppo»ed  oa  m  i*b- 
vit  that  one  of  the  persons  who  had  become  bail  was  an  sttoney.  ^9*9 
J.  at  first  intimated,  that  in  this  Court  the  objection  did  notanilT^'' 
attorney  who  was  not  concerned  in  the  same  canse,  althoagh  the  gtnv 
objection  was  more  general  in  the  Common  Picas.  CM^fa,  moaf^* 
suggested  that  the  rule  was,'  that  no  attorney  oould  justify  iathhC^ 
but  he  might  be  put  in  as  bail.  An  attorney  b  allowed  to  bepatiitf  ^> 
but  cannot  justify.    The  learned  Judge  granted  time.  ^  __^ 

An  attorney  however  is  liable  on  his  rocogpizance  when  it  a  o*"" 
into,  although  it  is  contrary  to  the  mle  of  Court  that  hs  shooldbebiO  «> 
all.  Harper  y.Tahourdiny  r.T.  1817.  Action againstanattoraeyoaaitnT 
nizance  of  bail.  Plea  in  abatement,  pririlege  of  defendantas  aa  attonKT  ^ 
be  sued  by  bill.    Demurrer  assigning  for  cause  that  the  defendant  ns  o* 
topped  from  pleading  his  privilege  by  entering  into  the  recogoisu^  ^ 
woody  for  the  plaintiff,  contended  tliat  an  attorney  who  bad  acted  ooo("9 
to  the  rule  of  Court  against  attorneys  becoming  bail,  had  thereby  vtf* 
his  privilege,  and  could  not  claim  to  be  privileged  when  an  actioa 
brought  against  lum  as  baiL    And  urged  that  the  pnTilcge  of  as  |tv^ 
ney  was  not  part  of  the  conmion  law,  aa  there  was  no  such  ofBoer  anfm 
by  common  law,  for  no  person  could  at  first  appoint  his  attorney  «v»^ 
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that  if  the  defendant's  attorney  or  his  clerk  be  put  in 
as  bally  the  plaintiff  must  except  to  the  bail,  and  can- 
not proceed  as  if  the  matter  were  a  nullity. 

The  Court  assenting,  the  rule  was  n^ade  absolute* 

leaTC  granted  imder  the  great  seal,  till  the  statole  of  Merfom^  and  &at  was 
confined  only  to  particular  Courte.  4  Hm,  4,  c.  18,  CKft.  Prac.  Com.  Fleas. 
Barley  J.  asked  if  there  was  any  case  in  which  it  was  held,  that  by  en- 
tering into  recognizances  he  forfeited  bis  privilege.  Ciirweod  said  not ;  he 
^d  there  was  a  case  in  Bametf  How  ▼.  Bridgewaterj  p.  11 7,  which  bears 
upon  the  point  Lord  EUmtborough  Ch.  J.  referred  to  rae  rule  of  Court; 
•and  said  tiiai  rale  wa«  ibrmed  to  proleettheifttemey ;  and  in  looking  «t 
It  he  said  it  was  also  prohibitory,  and  therefore  he  might  be  proceeded 
against  upon  that  prohibition ;  but  still  that  does  not  prevent  him  from 
continuii^  Uable  according  to  the  Tecogmzaace  he  had  entered  into.  Bay^ 
fey  J.  The  priyilege  which  the  attorney  claims,  is  the  privilege  of  his 
clients.  Ptr  Curiam,  He  is  certainly  liable  upon  his  recognizance,  whaft- 
4cver  penalties  he  may  be  liable  to  far  having  acted  agunst  the  rule  of  the 
Court.  But  still  he  is  entitled  to  his  privilege  to  be  sued  as  an  attorney. 
ditty  for  the  defendant,  for  whom  the  Court  gave  judgment  on  demorrei. 


71> 
1819. 


Baktee 

againtt 
LS7I. 


Davison  against  Moabton. 


Monday^ 
Nov,  29th. 


^^A  MP  BELL  on  a  former  day  obtained  a  mlelo  ^he  general 
shew  cause  why  the  interlocutory  judgment  sign-  iwuciaaplea 
ed  in  this  case  should  not  be  set  aside  with  costs  for   filed,  and  when 

that  takes  place 
the  plaintifr  cannot  sign  judgment  as  for  want  of  a  pka ;  and  the  affidavit  for  setting  aside 
91  judgment,  on  the  ground  that  a  plea  was  previously  filed,  need  not  stiite  in  what  place  it 
-was  filed,  for  the  Court  will  presome  it  was  filed  in  the  right  place,  unless  the  contrary 
be  shown ;  Held  aliio,  that  the  plea  of  n»t  gmlty  to  an  action  of  muumptii  «aanot  be 
treated  as  a  nullity,  (a) 

(a)  The  ganeval  issue  may  be  either  delivered  to  the  plaintifs  attorney;, 
or  entered  in  the  Genend  Issue  Book  kept  by  the  Clerk  of  the  Judgments. 
Rule,  TVift.  5  &  6  Geo.  2,  note  b,  K.  B. ;  7VU,  0th  ed.  712.  So  in  C.  P.  it 
may  be  filed  at  length  with  the  prothonotaries.  Tidd,  713.  As  to  whit 
pleas  must  be  delivei^  and  not  filed  as  comperuitaddiaH,  bankruptcy,  &c. 
Jtomtell  V.  Cox,  ante,  211 ;  Henienon  v.  Stawan^  ante,  225. 

The  ^estioB  as  to  the  right  to  ngn  judgment  for  want  of «  plea  whesa 
«  bad  plea  is  pfeSded,  is  in  part  'discussed,  PhUUpa  v.  Bruce,  ante,  526  ; 
BiU  y.  Jtkxander,  ib. ;  Anm,  mie,  355,  If  not  guilty  be  pleaded  in  assump- 
•tit,  the  piQpper  course  is  to  demur ;  the  plea  would  be  aided  after  verdict, 
Metnhmm  v.  GUbht,  2  Stra.  1022.  In  Robtjuon  v.  Green,  1  Stra.  574,  mom 
«umimptU  was  pleaded  in  action  of  tart  agasnst  a  carrier,  and  held  good 
•alter  verdict    The  Court  said^  "  it  was  well  enough^,  the  tmdertakii^  to 

3  b2 


7lC 


CASES  IN  MICHAELMAS  TERM 


1819. 

Dayisoit 
against 
Mo&ETOX. 


irregularity  ;  the  irregularity  being,  that  the  judgmart 
was  signed  at  the  time  there  was  a  plea  in  the  office. 
The  affidavit  upon  which  the  motion  was  made,  sUU 
ed  that  the  plea  of  the  general  issue  had  been  filed 
with  the  clerk  of  the  judgments  at  the  time  that 
judgment  was  signed,  but  it  did  not  state  in  what  place 
it  was  filed. 


jK.  Lawes  now    shewed    cause  against  the  rule, 
and  contended  that  it  was  quite  contrary  to  theprac- 


If  turn  OMHonptit 
be  pleaded  to  an 
action  on  the 
caae  against  a 
coachina«ter 
for  not  uafely 
carrying  the 
plaintifTs  wife 
and  child.  Semb. 
that  the  plain- 
titf  cannot  sign 
judgment  as  for 
want  of  a  plea. 


If  a  plea »  partly 
in  abatement 
and  partly  in 
bar,  be  put  in 
after  the  four 
days,  quaere  if 
the  plaintiff 
may  not  sign 
judgment  for 
want  of  a  plea. 


carry  was  the  gist  of  the  action,  and  as  in  fl«ic«p*»<  you  msy  pW  not 
guilty,  as  was  done  in  Coggty.  Bemardy  Salk.  26,  as  appears  by  the  «orf 
at  the  end  of  the  book,  p.  733,  so  in  the  case  of  a  tort  foonded  «"■ 
agreement,  mm  assumpsit  wUl  be  sufficient,  because  it  tries  the  Beriton 

much  as  not  guilty  could  have  done/*     See  also  Nayne  r. ,  I^^' 

1816,  June  26th.  Lawes  moved  to  set  aside  an  interlocutory  jndg"^ 
The  action  was  in  case  agunst  coach  proprietors,  for  not  safely  csnyBJ 
the  plaintiTs  wife  and  child.  The  declaration  stated  that  thephiatf* 
wife  and  child  offered  themselves  to  go  by  the  coach  and  wtxtvxt^ 
The  defendant  pleaded  wm  assumpsit.  The  pluntiff  treated  the  pki " » 
nullity,  and  signed  judgment.  The  case  of  Robinson  v.  Grten,  1 5»w.  W4, 
was  relied  upon  to  shew  that  the  plaintiff  could  have  no  right  to  ^J8^' 
ment  as  for  want  of  a  plea.  Lord  EUenborough  Ch.  J.  obserred,  t» 
might  be  a  question  whether  there  was  any  undertaking  in  thb  case.  !■ 
Court  granted  a  rule  msi  to  set  aside  the  proceedings  forirregnlanty.  A* 
per  (  uHom,  As  the  rule  m  moved  with  costs,  if  it  should  be  &chii?rf* 
will  be  discharged  with  coats. 

But  judgment  may  be  signed  for  want  of  a  plea,  if  w»  •*■¥" 
pleaded  in  debt.  6  East,  549,  Peny  v.  PUher,  Taylor  v.  Caffett  W^' 
442 ;  4  rauni.  164 ;  or  ml  debet  in  assun^uii,  Barnes,  257.  Botiee tftf^' 
Rep.   179.     Though  it  has  been  observed  that  m/  debet  «P«""^ 
meaning  of  the  general  issue  in  at«u7i^£  better  than  wiifawwp*"*; 
4  Taunt.  164.    Per  MansJiM  Ch.  J.     If  a  plea  which  is  pleaded  J«*» 
abatement  and  partly  in  bar,  be  put  in  after  the  four  days  allowed  ^f^ 
ing  in  abatement,  it  seems  that  the  plaintiff  may  sign  judgment,  AftfA** 
dale  v.  Harding,  Mich.T.  1817,  JV<w.28.   Crow  shewed  cause  agai«t»«* 
obtained  by  Chitty,  for  setting  aside  judgment.  Dcdawlionddifoed'** 
10th.  Plea  partly  in  abatement  and  partly  in  bar,  filed  Nsv.  15.  Jiidg«|J 
signed,  because  plea  in  abatement  was  not  filed  withm  four  days.  ^ 
plea  was  partly  in  abatement  to  one  count,  and  in  bar  to  UicotWJ*- 
was  therefore  necessary  to  sign  judgment  generally*  JItDonnelt  ^'  *^ 
nelly  3  Bos,  4'  Pul,  174.     Ckitty,  contra,  dted  Powdl  v.  /Wfertoi, 3  *M 
Pul.  420.     SedperAbbottJ.  What  answer  can  be  given  to  3  ito-^M 
1 74  r  that  is  a  later  case.    Eventually  it  was  agreed  that  the  pkai »» 
be  withdrawn  on  terms. 
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tice  of  the  Court  to  file  the  plea  of  the  general  issue;         18 19. 
and  consequently  that  the  plaintiff  was  well  entitled       davisok 
to  sign  judgnient  as  for  want  of  a  plea.     The  affidavit        against 
on  the  other  side,  at  all  events,  did  not  state  the  place 
where  the  plea  was  filed,  and  the  Court  would  not  as- 
sume the  fact  that  it  was  filed  in  the  right  place,  un- 
less it  appeared  in  the  affidavit.     [Bayley  J.    If  there 
is  a  right  place  and  a  wrong  one,  the  Court  will  as- 
sume that  it  is  filed  in  the  right  one,  unless  you  shew 
that  it  is  nled  in  the  wrong.]     There  is  no  such  thing 
as  filing  a  plea  of  the  general  issue.    [Bayley  J.  You 
are  not  bound  to  enter  it  in  the  book,  you  may  file  it 
with  the  clerk  of  the  judgments.]     The  Court  a  short 
time  since  held,  that  the  plea  of  comperuit  ad  diem 
ought  to  be  delivered,  {a)    [Abbott  Ch.  J.     Here  the 
plea  might  lawfully  be  filed,  there  it  could  not ;  and 
that  is  the  difference  between  the  two  pleas.]     When 
the  defendant  comes  to  the  Court  upon  an  irregularity, 
he  is  to  shew  what  the  irregularity  is.  [Abbott  Ch.  J. 
He  points  out  the  irregularity,  by  shewing  that  the 
judgment  is  signed  after  a  plea  filed.    That  plea,  ac- 
cording to  the  practice  of  the  Court,  may  be  filed ; 
and  if  you  mean  to  say  that  it  is  filed  in  the  wrong 
place,  you  may  shew  that  it  is,  we  wont  presume  that 
it  is.]     But  the  plea  filed,  is  a  plea  of  not  guilty  to  an 
action  of  assumpsit.    Now  without  the  aid  of  a  verdict, 
this  is  no  plea  at  all.     [Abbott  Ch.  J.  If  it  is  a  wrong 
plea  you  may  demur  to  it.]    [Bayley  J.    A  plea  of 
not  guilty  to  an  action  of  debt  on  a  penal  statute,  is 
not  a  nullity  (i).     In  Gilbert  C.  P.  it  is  said,  that  they 
used  to  plead  not  guilty  to  an  action  of  assumpsit^  for 
they  considered  fraud  as  part  of  the  action.    A  plea 
may  be  bad,  but  it  does  not  therefore  follow  that  it  is 


(a)  Row»eU  t.  C'<upf  anie^  211,  and  note;  and  see  Hendertan  v.  Santmn^ 
oiUe^  225. 

(6)  Cappin  v.  6'cr/«r,  I  T.  R.  4^;  Com,  X>i%.  Pleader,  2  S.  1 1 ;  2  S.  17. 
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1819*        no  plea.]    If  the  general  issue  may  be  filed,  nothing 
further  can  be  offered  in  this  case. 

Rule  absolute* 


M<mdms,  Harris  against  WHirecHURCH. 

It  isnotneces-  £^ AMP  BELL  on  a  former  day  obtained  a  mk  t^ 
^^tSTr^  »^e^  ca*^  ^^y  ^^  final  judgment  signed,  and 

for  a  ameOmm    the  wrft  of  executiou  issucd  ID  this  cause,  should  not 

upon  the  de-  .        i»  ♦  •      f  _^n> 

fendant's  attor*  be  set  aside  tor  irregularity «p  It  was  a  wnt  ot  esv 
JI2ic"iS^.  from  tke  Common  Pleas  to  this  Court,  and  the  defat 
mes^isiotend.   aot  in  eiTOT  obtained  a  rufe  for  a  eojwtfiiiw  for  Wtf 

cd,  and  an  er-  .J 

loneonacopyof  the  Iftth  of  Nocen^er ;  a  copy  of  this  rule  was  scrres 
conmiered  as  on  the  attorney  of  the  plaintiff  in  enror,  tmi  by  wM» 
■««>py.  W       in  filling  up  the  copy,  the.  clerk  inserked  IWfArjftk 

£3d,  instead  of  Friday  the  igtb.  The  mistake  i» 
not  discovered,  and  there  being  no  argament,  and » 
none  was  intended,  the  defendant  in  enr»r  s^ed  jndg* 
ment,  and  issued  a  writ  of  execution ;  and  the  qucstioii 
was  whether  this  wa»  an  irregularity  • 

Reader  now  shewed  caose  and  contended,  that  the 
judgment  wa»  regularly  signed.    The  plaintiff  cooM 

(c)  In  JWI/.K.B.337,  it  Is  add  tftat  t&e  masler,  •nbdisnfcn*'^ 
ivia  of  opinion  tkat  the  rule  for  a  eoncUhmi  oogfatto  be  lerred  where  tkoc* 
a  real  demurrer.  Rale,  Mick,  30  G<o.2;  andinpraetirettisiMiltDitf^ 
acopf  of  the  rule  on  the  defendant's  nttomef,  TitU,  792;  fait  is  f<^^' 
Uv6  MiddleiaH,  2  Sirtu  X242j  the  Coort  held  that  it  «u  do  ia<|d<"^ 
that  the  rule  for  the  amcUhtm  had  not  been  serred,  nor  anj  sfldff  f"^" 


potting  the  cause  in  the  paper,  for  it  was  the  duty  of  the  deftodsnttotf^ 
as  he  must  expeet  the  plainfiff  to  proceed;  and  the  Coort  rrftf'^"' 
aside  the  judjgment.    Themotion  for  the  eonctiiiiMi  at  the  presest  ^*' 
motion  of  GonTse,  requiring  only  counsel's  signature.  Tidd,  791-  >* 
plaintiiT  defiver  a  demurrer  book  differing  from  the  dedsrstfes,  dx*' 
fendant  should  retom  it,  and  not  suffer  it  to  be  put  down ;  ^l^^''^ 
case  the  Court  allowed  the  books  to  be  amended,  so  as  to  eonsi^ 
the  declaration,  on  the  defendant  paying  the  ooeta,  swearing  to  urn 
gMng  judgment  of  the  Term.  Htweti  y.  Blunmy  Trim.  T.  U>^^ 
'i8th. 


i 
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not  complain  that  he  had  sustained  any  injury  by  the 
proceeding,  for  he  did  not  pretend  that  there  was  any 
real  error.  A  rule  for  a  concilium  had  been  obtained, 
and  the  case  had  been  set  down  in  the  common  paper 
for  Friday  the  19th,  no  argument  being  intended.  The 
plaintiffs  attorney  was  not  bound  to  serve  the  defend- 
ant's attorney  with  a  copy  of  the  conciliumy  where  there 
was  no  argument ;  and  in  this  case  it  was  merely  done 
as  matter  of  courtesy.  If  the  defendant  could  shew 
that  he  had  sustained  any  inconvenience,  or  that  he 
was  at  all  misled  by  the  mistake  complained  of,  the 
case  might  be  different ;  but  as  th^e  was  no  suggestion 
of  that  kind,  the  Court  must  discharge  the  rule  with 
costs. 

Campbell,  in  support  of  his  rule,  contended  that  he 
was  not  bound  to  shew  substantial  error.  It  was  suffi- 
cient for  the  purpose  of  this  motion,  that  the  plaintiff 
had  served  the  rule  for  the  conciUum  to  argue  on  Tues- 
-day  the  2dd  instant,  and  that  infltead  of  waiting  for 
that  day,  he  signed  judgment  on  the  Friday  preced- 
ing; but 

The  Court  said,  that  it  was  not  necessary  to^erve 
the  defendant  with  the  rule,  for  the  concilium,  in  cases 
whejie  no  argument  was  intended.  If  the  party  here 
had  made  an  affidavit,  that  in  consequence  of  being 
served  with  a  mistaken  rule  for  a  concilium,  he  had  been 
prevented  from  instructing  counsel  to  argue  the  case, 
then  the  Court  might  entertain  this  application ;  but 
in  the  ab«ence  of  any  such  affidavit,  shewing  even  the 
semblance  of  an  argument,  or  that  the  defendant  had 
sustained  any  injury  by  the  inadvertence  of  the  attor- 
ney's clerk,  the  application  must  fall  to  the  ground. 

Rule  discharged  with  costs. 


719 
I8I9. 

Harris 

egttuut 

White- 

CBUECH. 
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If^^i  Thompson  amnnst  Carry. 

Nov.  29th.  ^ 

WkenadefeDd-  d^OMYN  shewed  cause  against  a  rule  obtained  by 
duchuxe  of  his  Reader  on  a  former  day,  for  setting  aside  the  in- 
dariSo^hM*"  ^^^^^^^^7  judgment  signed  in  this  cause,  and  all  sub- 
been  fiiedoon-  sequent  proceedings,  for  irreimlaritv,  with  costs,  andcr 

ditionally  and      ^i  .  .  w        i  .      i  *  .,   ,  ,  •  . 

notice  seired  these  Circumstances.       In  this   bailable  action,  the 

SK'\^^;ar*  plaintiff  declared  de   bene  esse  against   the    defend- 

gircn,  it  is  not  ant,  and  ruled  him  to  plead,  he  being  then  ai  large, 

lirer  another  1  he  defendant  put  in  bail  and  gave  notice  of  justifica- 

tbe  defendLnt'    ^^^^f  ^^^  ^^^  ^^^  ^^^  not  justify,  and  on  the  15th  inst. 

in  custody,  (a)    fag  surrendered  in  discharge  of  his  bail.    On  the  IQth 

a  regular  demand  of  a  plea  was  served  upon  him  in 
prison,  which  he  delivered  to  his  attorney,  and  on  the 
22d  he  was  served  with  a  notice  for  executing  a  writ 
of  inquiry.    The  question  was,  whether  when  a  de- 
fendant renders  in  discharge  of  his  bail,  after  declaratioa 
filed  and  rule  to  plead  given,  it  is  necessary  to  ddiver 
another  declaration  to  the  marshal.     In  point  of  prac- 
tice he  submitted  that  it  was  not  necessary.    It  was 
expressly  laid  down  in  Tidd^s  Prac.  350,  that  a  de- 
claration against  a  defendant  at  large  upon   bail  is 
good,  although  a  bill  has  not  been  filed,  because  if  the 
bringing  of  a  writ  of  error,  or  any  other  reason,  make 
the  filing  of  a  bill  necessar}^  it  may  be  filed  at  any 
time,  (h)    There  is  a  distinction  where  a  defendant  is 
rendered  before  declaration,  and  where  he  is  rendeted 
after.    When  he  renders  before  declaration,  then  the 
plaintiff  has  a  full  Term  after  the  render,  to  declare  ; 
but  when  the  render  is  after  declaration,  then  his  time 
for  proceeding  to  final  judgment  is  limited  to  three 
Terms,  (c) 


[a)  Vide  UVUoTnt  v.  Scudanwre^  ante,  38(».     See  \u\e.  East.  T.  5  ft'.  A 
iV.  Rtg  3 ;  and  //t/.  T.  26  Geu.  3. 

(i)  Wicker  r,  Wbod/uiU,  Saycr't  ftcp.  49. 
(r)  Tidff,  6tb  ed.  369,  360. 
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Abbott  Ch- J.    The  master  reports  that  there  has         18 19. 
been  a  recent  decision,  in  which  it  was  held  under  cir-     .Thommott 
cumstance  like  these,  that  it  was  not  necessary  to  deli-        v^«»^ 
ver  a  fresh  declaration.     It  seems  to  be  reasonable^ 
that  it  should  not  be  required  under   such  circum- 
stances.    The  rule  in  the  Common  Pleas  is,  I  believe, 
different  from  that  in  this  Court.    There  does  not  seem 
to  be  any  good  reason  for  delivering  a  declaration  to 
the  marshal,  or  the  defendant  in  custody,  if  a  declara- 
tion has  been  well  delivered  before  the  defendant  went 
to  prison. 

Rule  discharged  with  costs. 


TURNBULL   asainst   MoRETON.  Mwday, 

^  Nov.  29th. 

rilHIS  was  a  motion  to  set  aside  a  regular  attachment  where  an  at- 
again^t  the  sheriff^,  on  payment  of  costs.  tachmcnt  is- 

the  sheriff  for 

Mairt/att  now  shewed  cause  against  the  rule,  and   not  uking  a 
objected,  in  the  first  instance,  that  the  affidavits  on   qq^xh  on  mot 
which  the  motion  was  made,  were  not  admissible,  for  ^j^^K^* 

'  '  fendant  renued 

that  they  appeared  to  have  been  sworn  at  Glasgow,  be-  to  set  aside  the 

fore  "one  of  His  Majesty's  Justices  of  the  Peace  for  anj  terms ;  but 

the  town  and  county  of  Lanark  in  Scotland"  and  a  Jus-  ^"^  mei^^" 

tice  of  the  Peace  in  Scotland  has  no  authority,  to  admi-  they  let  him  in 

to  defend,  or- 

nister  oaths  in  a  civil  suit  in  this  Court.  dering  the  at- 

tachment  to 

The  Court  said  that  this  was  no  objection  to  the  cuiity.  (a) 
affidavits,  if  the  hand- writing  of  the  Justice  be  authenti-  ^m'jS'ore  a 

Justice  of  the  Peace  in  SaAlamdj  ate  admiasible  in  a  cause  in  this  Comt,  if  tike  hand-writ-  ' 
ing  of  the  Justice  be  authenticated.  (6) 


(a)  See  the  King  r.  the  Sheriff  of  London ;  in  2VMf  r.  Jncok^  anU^  66 ; 
and  see  antey  567,  and  note.    See  the  next  case. 

(b)  The  practice  is  sUted  in  1  SeUon't  Prac.  1st  ed.  111.  It  is  there 
also  said,  *'  that  the  person  upon  his  arrival  in  Lundon  must  make  affida- 
vit, that  the  former  affidavit  of  the  defendant  was  made  by  the  plaintiff; 
but  this  seems  unnecessary,  and  it  suffices  to  swear  to  the  faand^writing  of 
the  magistrate." 
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TUBJTBULL 
agatrntt 


cated.  Affidavits  sworn  before  a  commissioner,  or 
other  competent  authority  in  FrancCf  had  been  held  to 
be  admissible  in  this  Court,  when  the  hand-writing  of 
the  functionary  was  duly  attested,  (a) 

Marryatt  then  insisted  that  the  attachment  was 
regular,  it  appearing  that  the  sheriff  had  not  taken  any 
bail  bond ;  and  he  contended,  therefore,  that  the  atta<^ 
ment  could  not  be  set  aside  on  any  terms. 

Campbell  contra.  The  affidavits  state  thai  the 
omission  to  take  the  bail  bond  was  attributable  to  a 
mere  mistake,  and  there  is  no  general  rule  which  fcuhids 
this  application  on  that  ground,  (b)  It  is  sworn  that 
this  motion  is  made  without  any  collusion  with  the 
sheriff,  that  it  is  made  by  the  defendant  only,  and  that 
he  has  merits. 

Abbott  Ch.  J.  The  sheriff  has  neglected  his  duty 
in  omitting  to  take  a  baU  bond.  If  this  is  the  fact,  the 
utmost  we  can  do  is  to  let  you  in  to  defiend  the  action, 
and  let  the  attachment  st^d  as  a  sei^rity* 

Rule  absolute  on  these  terms. 


(a)  Vide  7%arit  r.  Faber^  anie,  463. 
(»)  Bntieetlie  Xhtgr.lSbitSkaifiofLomtbHf  taUe,  68.  ud 
7  T.  R.  1S9. 


The  King  against  the  Sheriff  of  Middlbsex, 
in  a  cause  ef  Hbpper  against  Levi. 


2r«S??lII?  j^BRAHAM,  on  a  former  day,  moved  to  set  aside 
gvlar  attedi-  a  regular  attachment  against  the  sheriff,  upon  pay« 

tlieBheiiffiipoii  ment  of  costs;  but  the  Court  then  refused  the  mo- 
oMiiL^n  tlie  ^^^  without  an  affidavit  of  mmts.  {a)  He  now  renew- 
pro^ctloii  of    ed  his  motion  upon  an  affidavit  of  merits  made  by  the 

an  aAdaTit  of  '^  .  ^  ^ 

merite  by  tbe  drfendant's  brother,  the  defendant  himself  being  abroad 
'■•^*""-   in  the  ^eH  JiMiie«.  ^_________ 

(a)  Reg.  Gen.    JIfle*.  59  Gf.  3,  tmU^  128 ;  BeU  t.  Tmfhr,  m  mU, 
673  i  PkOSpt  Y.  WUtekead,  tmie,  270. 
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Comyfi  resisted  the  rule,  and  contended  that  it  was        1819* 

necessary  the  defendant  himself  should  swear  to  merits     theKiko 

before  he  could  entitle  himself  to  the  indulgence  pray-         a^uut 

ed  by  this  affidavit.  ofMiddlbsbx, 

xm  a  causb  op 
Hepper 

The  Court  said,  that  this  was  certainly  necessary,        i^^ 

but  they  would  permit  the  defendant  to  be  let  in  to  try  ^  •(«  cannot 

the  cause,  on  bringing  the  money  into  Court,  within  a  ^  b^oto  to  in 

week,  and  take  short  notice  of  trial  for  the  Sittings  after  a  thiid  per- 

this  Term;  otherwise  the  rule  to  be  discharged  with  5244^"" 

costs.  moniytoto 

Conrttlicde- 
fendint  will  be  aUowed  to  try  the  cante. 

(b)  Hot  in  K.  B.  an  affldavit  to  hold  to  bail  may  be  made  by  a  third 
person.  Kbtg  y.  Lord  TWiier,  tmte,  58 ;  or  an  affidarit  of  the  tmth  of  a 
plea  in  abatement,  id»  ibid. 


The  King  against  C.  D.  Z'& 

^HITTY  moved  to  set  aside  the  attachment  in  this  The  rule  for  an 
case,  under  the  following  circumstances : — Costs  nonpayment  of 
were  taxed  in  an  ejectment  cause  against  the  defendant,   ^"^j^^SH!^ 
for  not  confessing   lease,  entry,  and  ouster  under  a  aaocaiur,iuah^ 
consent  rule  in  TWmVyTerm  1815,  and  the  Master  initance,al- 
having  made  his  allocatur,  an  attachment  was,  on  Sa^  ^^\^^ 
turday,  the  27th  instant,  moved  for  against  the  de-  elapaed  lince 
fendant  for  non  payment  of  costs,  and  it  was  made  ab- 
solute in  the  first  instance.  The  motion  was  now  made 
to  set  aside  that  attachment ;  and  it  was  submitted, 
that  the  common  law  rule  which  precludes  the  plaintiff 
irom  taking  out  execution  upon  a  judgment  after  a  year 
and  a  day  have  elapsed,  without  first  issuing  a  scire  facias, 
was  applicable  to  this  case,  (a)  because  the  Master's 
allocatur  wtL3  analogous  to  a  judgment,  and  the  attach- 
ment thereon  to  an  execution ;  (b)  and  that  the  plaintiff 

(a)  ndd.  6  ed.  1113^;  3  Situ  C.  H.  421. 

(&)  See  CMCtTWtf. Med.  375,0.6.    2  JBar#&  ..ML  509. 


724 
1819. 

The  Kino 


C.  D. 


CASES  IN  MICHAELMAS  TERM 

should  have  moved  for  n  rule  nisi  instead  of  a  rule  ab- 
solute in  the  first  instance. 

The  Court  granted  a  rule  to  shew  cause  at  Cham- 
bers why  the  attachment  should  not  be  set  aside ;  T.  JE- 
Tauiiton,  in  support  of  the  attachment,  and  Chitty 
contra,  were  heard  upon  this  case :  and  after  directing 
an  inquiry  of  the  Clerk  of  the  Rules  with  respect  to  the 
practice  of  issuing  an  attachment  after  the  expiration 
of  a  year  from  the  time  when  the  costs  were  taxed, 

HoLROTD  J.  held  that  the  proceedings  were  regular, 
and  that  it  was  not  necessary  to  move  for  a  rule  nid 
after  the  expiration  of  a  year.  That  the  common  law 
rule,  precluding  a  plaintiff  from  issuing  an  execution 
after  a  year  and  a  day  from  the  time  a  judgment  is 
signed,  is  not  applicable  to  a  case  of  this  nature,  nor 
was  it  affected  by  the  stat.  West.  2  (13  Edw.  1),  which 
gVie&B,  scire  facias  f  to  revive  a  judgment  in  order  to  pro- 
ceed to  execution.  That  in  the  case  of  a  judgment,  the 
plaintiff  could,  if  he  thought  fit,  issue  execution  imme- 
diately, whereas  an  attachment  could  not  be  issued 
without  personal  aervice  of  the  rule  upon  the  defendant, 
who,  by  absenting  himself,  might  prevent  the  plaintiff 
from  proceeding  by  attachment  within  the  jear. 

Rule  discharged  with  costs. 


iVbv.  29th. 


Derry  agmnst  Llot  d. 


Th  d«f  dimt  l^ffOTION  to  sct  aside  interlocutory  judgment  for 
iaenutiedto  inegularity.    On  the  8th  of  October^  before  the 

foreapp^.  '  defendant  had  entered  an  appearance,  the  latter  took 

OTder  for  Mtfii-  ^^^  *  sumjnons  for  the  plaintiff  to  deliver  a  particular 

colan,  with  a  stay  of  proccedinga,  will  prevent  the  plaintUT  from  signing  jodgment,  althoagh 
the  summons  for  particnlan  was  in  an  action  for  assault,  in  whi^  no  order  for  partelan 
oould  properiy  be  made,  (a) 


{a)  la  the  King's  Bench  a  summons  for  particnlafs  may  be  takes  oat 
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gf  his  demand^  the  action  being  for  an  assault ;  and  on  I8I9 . 
the  morning  of  the  9thy  the  summons  was  served  upon 
the  plaintiff's  attorney,  and  on  the  evening  of  that  day 
the  latter  delivered  a  particular  to  the  defendant's  at- 
torney, without  having  attended  the  summons.  No 
appearance  was  entered  for  the  defendant  until  the 
15 thy  and  on  the  20th  the  plaintiff  signed  judgment  for 
want  of  a  plea,  before  the  summons  for  a  particular 
was  taken  out. 

Campbell,  on  a  former  day,  obtained  the  present  rule 
for  setting  aside  the  judgment  for  irregularity,  the  irre- 
gularity complained  of  being,  that  the  Judge  at  cham- 
bers had  made  an  order  for  a  particular  to  be  delivered, 
and  that  in  the  mean  time  proceedings  should  be 
stayed. 

Walford  now  shewed  cause  against  the  rule,  and 
contended  that  the  judgment  was  regularly  signed,  for 

before  appearance  or  declaration.  Imp»  K.  B.  8  ed.  233 ;  aUter  in  C.  P. 
3  B.  Hf  P.  378.  Tidd,  621.  After  the  bill  of  particulars  has  been  delivered, 
the  defendant  in  the  King's  Bench  has  the  same  time  to  plead  as  be  had 
when  the  summons  for  it  was  retamable.  Mvwbanf  y.  Sohtbtrik^  13  Eatt, 
508.    It  has  been  held,  that  the  particulars  of  demand  cannot  in  general 
be  required  before  declaration.    Chapman  y.  Auning,  5  Mich,  169.   Eat,    p,Ha«iUm  of 
T.  1814,  May  7.    Tmdal  moved  to  stay  proceedings  on  the  bail  bond    th^  plaintiff's 
which  had  been,  assigned.    The  plaintiff  in  the  original  action  had  ne-    demand  should 
glected  to  give  particulars  of  demand,  in  pursuance  of  the  Judge's  order    °?*^  dcmand- 
or  summons.    But  it  appeared  that  no  declaration  had  been  filed  before  the    ^M>iaration  is 
order  for  the  particulars  was  obtained.  And  per  Dampier  J .  <'  I  do  not  see  how    deliyered. 
the  particulars  of  demand  could  be  demanded  before  the  declaration.  I  know 
it  is  sometimes  done,  but  I  think  it  irregular,  and  I  never  grant  it  myself.  I 
think,  as  it  is  a  point  of  general  practice,  it  had  better  be  mentioned  when 
the  Court  is  full.    The  Judge's  order  appears  to  me  to  have  been  improvi* 
dentiy  issued,  and  therefore  the  not  giving  the  particulars  is  excusable.  To 
some  declarations  it  would  be  almost  tmpossiblelo  give  in  particulars."-^ 
It  seems  more  reasonable  that  the  defendant  should  be  allowed  to  require 
particulars  of  demand  before  appearance,  than  to  compel  him  to  wait  until . 
after  declaration.    The  object  of  particulars  is  to  ascertain  for  what  debt 
or  demand  the  plaintiff  is  proceeding ;  and  if  that  be  disclosed,  the  defend- 
ant may  then  pay  the  debt  and  costs,  without  incurring  the  additional  a- 
pence  of  appearance  and  declaration. 


J 
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1819»  that  a  defendant  cannot  demand  a  bill  of  particolaR 
till  after  appearance.  KUckm  y.  Bl€Mchard{a) ;  bat  in  all 
events,  he  said  that  the  plaintiff  having  complied  with 
the  object  of  the  sammons,  by  deUveringabillof  par- 
ticulan  in  the  evening  of  the  day  on  which  the  snin- 
mons  was  taken  out,  he  was  entitled  to  proceed. 

Campbell,  in  support  of  his  rule,  said  he  was  not  in- 
structed that  any  particulars  had  been  delivered,  nor 
did  the  affidavit  on  the  other  side  state  when  and  wheie 
they  had  been  deKvered ;  but  he  rested  this  motion 
upon  the  fact  not  disputed,  that  the  Judge  at  cham- 
bers had  made  an  order,  *^  That  the  plaintiif's  attomej, 
or  agent,  shall  deliver  to  the  defendant's  attorney  or 
agent,  an  account  and  particular  in  writiiig  of  the  de- 
mand for  which  this  action  is  brought,  and  that  in  the 
mean  time  proceedings  shall  be  stayed.'*  It  niight  be 
true  that  no  particular  could  be  delivered  in  an  action 
for  assault,  but  that  would  only  be  a  ground  for  shew- 
ing cause  against  the  order  before  the  learned  Judge. 
The  plaintiff,  however,  had  never  attended  the  sum- 
mons ;  and  it  was  not  until  two  other  summonses  were 
served,  both  of  which  the  plaintiff's  attorney  had  dis- 
regarded, that  the  learned  Judge  had  made  the  order 
in  the  terms  mentioned.  [Best  J.  The  Judge  could 
hardly  have  been  informed  of  the  nature  of  tw 
action,  for  if  he  had,  he  certainly  could  not  have  made 
an  order  for  a  bill  of  particukm  in  an  assault  cause.] 
The  learned  Judge,  however,  having  been  pleased  to 

• 

make  an  order  of  that  kind^  and  that  in  the  meantime 
procedings  should  be  stayed,  the  defendant  ought  to 
have  the  benefit  of  it,  particularly  as  the  plaintiff's  at- 
torney did  not  think  proper  to  shew  cause  against  the 
ordei'.  The  order  was  a  stay  of  proceedings,  and  in  the 
face  of  it  the  plaintiff  had  gone  on.  As  to  the  objection 
that  the  defendant  had  not  appeared,  he  need  notap- 


■*!■■■■ 


(«}  1  ilM.  4- iVI.  378  J  Tidd,  6th  ed.  631. 
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pear  until  he  has  actually  obtained  the  particular^  shice  1819* 

the  particular,  when  obtained,  may  afford  a  reason  for  Bbert 

not  proceeding  in  the  action,  if  the  demand  appeared  lKtd. 
to  be  just. 


Abbott  Ch.  J.   Let  the  judgment  be  set  aside  with- 
out costs. 

Walford  suggested  that  the  defendant  did  not  swear 
to  merits. 

Abbott  Ch.  J.    That  is  not  necessary,  if  by  mis- 
take the  defendant  is  excluded  the  benefit  of  a  trial. 
Under  the  circumstances  stated,  I  think  we  ought  to  set 
.  aside  the  judgment  without  costs. 

Rule  absolute  without  costs. 


BuLLMAN  against  Callow. 


Mwdayt 
Nov,  21)Ui. 


#^N  shewing  cause  against  a  rule  in  this  case,  for  Aflkbvki  en- 
setting  aside  a  judgment  and  execution  on  the  bail  ^^  a.b.uA 
bond,  affidavits  were  produced  by  the  plaintiff,  entitled  c.d.  (without 

^  ^  ^  '  Mttiiig  oat  the 

names  of  all  the  plaintiffii  ia  the  cause)  cannot  be  read  in  shewing  cauee  against  a  rule,  but 
the  Court  refused  to  make  the  rule  absolute  with  costs  upon  such  an  objection  (a). 


(a)  Tidd,  6th  ed.  518.  The  christian  names  and  surnames  must  be  in- 
serted in  the  title  of  the  affidavits  produced  on  shewing  causet  Font  r. 
Vinnar,  7  T.  R.  661.  So  motions  and  affidavits  for  attachments  must  be 
entitled  with  the  names  of  the  parties  before  the  rule  for  the  attachment  ia 
granted,  and  afterwards  the  king  is  to  be  named  as  the  prosecutor.  White- 
headr.  Firth,  12  East,  166  ;  //'mk/ r.  fTebb^  3  T.  R.  253 ;  The  King  v.  the 
Sherif  of  Middletex,  7T.  R.  439;  2  Bot,  &  Pul.  517,  a.  Etharington  v. 
Kemp  and  others,  Mich.T,  1814.  Burrough  on  a  former  day  had  obtained 
a  rule  to  shew  cause  why  an  attachment  issued  against  the  sheriff  for  not 
bringing  in  the  body,  should  not  be  set  aside,  on  the  ground  that  the  affi- 
davit on  which  the  attachment  was  obtained  was  insufficient,  because  the 
title  thereof  did  not  state  the  names  of  all  the  parties  in  the  cause ;  and 
Taddtf  now  shewed  cause,  contenffing,  that  as  the  title  to  the  affidavit  cor- 
responded with  the  rale  for  the  attachment,  which  was  entitled  Etherington 
y.  Kemp,  the  defect  was  cured.  But  Bayky,  J.  said,  that  it  had  been  before 
decided  that  it  would  not  do.  Jnon,  Mich,  T.  Nov,  28.  Tindat.  having  on  a 
former  day  obtained  a  rule  to  shew  cause  why  the  service  of  a  writ  should 


AffldavitB  in 
support  of  the 
rule  for  an  at- 
tachment 
wainst  the  she- 
riff for  not 
bringing  in  the 
body,  must  be 
entitled  with 
the  names  of 
all  the  parties 
to  the  suit,  and 
though  the  affi- 
davits corres- 
pond with  the 
rule  for  the  at- 
tacbment;  yet 
if  all  the  parties 
be  not  inserted 
in  the  affidavits^ 
the  court  will 
set  aside  the  at- 
tachment. 
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BVLLMAX* 

Callow. 


''  in  the  cause  of  Bullman  and  others  against  Calkxl*' 
without  specifying  the  names  of  the  other  plaintiffs  on 
the  record. 

Comyn,  who  had  obtained  the  rule^  objected  that 
these  affidavits  could  not  be  read^  for  being  so  imper- 
fectly entitled ;  and  the  Court  having  acquiesced  in  the 
objection,  he  prayed  that  the  rule  might  be  made  abso- 
lute with  costs ;  but 

The  Court  said  thev  would  not  allow  costs  where 
the  rule  went  off  upon  a  mere  objection  to  the  title  of 
the  affidavits. 

Rule  absolute  without  costs. 


Reader  for  the  plaintiff. 


Affidavit  in  9Up- 
port  of  rule  to 
set  aside  service 
of  writ  for  irre- 
guUrity  in  an 
action  against 
diree,  on  tbe 
flToand  that 
the  attorney's 
name  is  not  in* 
donedon  the 
process,  must 
be  entitled  with 
the  names  of  all 
the  defendants. 


not  be  sctande  on  the  gronnd  that  the  name  of  the  plaintiirs  attoney  w 
not  indorsed  thereon.  C&myHy  on  shewing  cause,  took  an  objcctioo  to  tk 
affidavit  on  which  the  rule  had  been  obtained,  on  the  groand  that  it «» 
only  entitled  aa  in  an  action  against  one  defendant,  when  in  £ut,  tkere  MR 
three ;  and  this  he  contended  was  a  fatal  objection.  TVuM  <^''*^*  ^ 
that  the  action  was,  in  fact,  against  only  one  defendant,  and  that  tbis  vu  > 
very  strict  objection.  BttyUy  J.  The  objections  arc  both  of  equal  Bsit, 
and  the  rule  must  be  discharged  with  costs.  Rnle  dischaiged  acconfiBgiT* 
In  Dtmd  r.  Bamet,  6  Tmmt.  5 ;  1  iMarth.  403,  S.  C  Mackeiaie^*  JM% 
6  Tmmt,  286.  it  was  held,  that  if  a  plaintiff  joins  several  defendants  inoae 
eommon  process,  and  one  of  the  defendants  who  is  irregulsrly  serftd,ip- 
plies  before  declaration  to  set  it  aside,  he  may  cntitie  the  rule  and  afi<hnt 
in  a  cause  between  the  plaintiff  and  himself  only,  the  otiier  dcfeodaots  vi 
having  been  brought  into  Court ;  and  the  Court  instanced  the  esse  of  Sk^f* 
Roe,  who  ia  joined  with  the  defendant  in  every  common  process,  mj^ 
need  not  ^ipear  to  warrant  a  motion  by  tiie  real  defendant.  Bat  itii  >  P* 
neral  rule,  that  when  a  cause  is  depending,  the  affidavits  must  be  eolitko 
with  the  christian  and  surnames  of  all  the  parties.    Oir^jt  v.  Hiirdyl't'^ 

644  ;  Noel  ▼. ,  1  5m«VA,  4.S7 ;  Foret  v.  Diemar,  7  T.  R.  653 ;  ?>^^ 

fd.  518;  and  the  character  in  which  they  are  sued,  and  an  ambigwyi* 
the  title,  as  styling  the  plaintiff  '*  assignee,"  without  saying  of  wfco""*  * 
giving  any  further  explanation  is  fatal,  3  TttHMt.  377,  Sltynrr  r.  f*^ 
Soc  a  reason  assigned,  Prince  v.  yichofimt,  h  Tamttt,  337. 
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Williams  against  Reeves.  iwbi«foy, 

^  Aw.  29th. 

"W    EFANS  moved  to  set  aside  the  writ  of  inquiry   Where  a  writ 
executed  in  this  case  on  Saturdaif  last,  on  the  i>u^tt7beYct 
eround  of  excessive  damaees.     It  was  an  action  for   ^^  ^°  ?® 

^  ^  ^  ^  ground  of  cx- 

two  assaults  committed  on  two  successive  days,  and  cessive  da- 
though  the  personal  suffering  of  the  plaintiff  was  very    Comt  imiKised 
trifling,  the  jury  gave  250/.  damages.  S^'part  of 

the  damages 
rm_      g^  111  1         *°^  Court,  be- 

The  Court  granted  a  rule  to  shew  cause,  on  the   fore  they  grant, 
terms  of  bringing  a  hundred  pounds  into  Court;  saying,    gjjg^  ^J,^^g^  f^\ 
that  the  plaintiff  ought  not  to  be  prejudiced  by  the 
long  interval  which  must  occur  before  cause  could  be 
shewn  against  the  rule. 

Evans  took  the  rule  to  shew  cause,  upon  these  terms. 

(a)  In  Pleydeily,  thuEarl  of  Dorchutery  7  T.  R.  529,  which  was  an  ac* 
tion  for  diTerting  a  waterooune ;  the  Court  granted  a  new  trial  oji  the 
ground  that  the  damages  given  greatly  exceeded  the  amount  of  the  injury 
prored ;  but  they  Erected  that  the  former  Tcrdict  should  stand  as  a  se- 
curity in  the  meantime,  for  the  damages  which  might  be  recovered  on  the 
second  triaL  Tlie  instances  of  applications  for  setting  aside  inquisitions  on 
account  of  excessive  damages,  are,  2  Lem.  214;  3  £«09i,  117,  S.  C.  ^  ^ 
3  Bmr.  I8i6;  3  Wib.  63;  11  £«/,  23;  Tidd,  6th  ed.  611.  931. 


'Ex  PARTE  Davis.  Midday, 

Nuv,  29ch. 

^^ASBERD  moved    to    re^admit  this  gentleman   An  attorney 

%^  ^     ,         ^  who  has  taken 

as  an  attorney  of  the    Court,    upon   payment  out  his  certifi- 
of  a  small  fine,  on  an  affidavit  stating  that  he  had   J^^burhL 
been  admitted  three  years. since,  but  had  never  prac-  pevcr practised, 

■^         .  '  '^  18  entitled 

tised.  at  any  subse- 

quent time  to 
be  re-admitted 

Th  B  Co  u  BT  said,  that  the  gentleman  was  entitled  to   ^^^^^ ^^^  W- 

(a)  Ws  point  may  now  be  considered  as  finally  settled.    See  Ex  forte 
Riekardt,  mnie,  101. 

3  C 
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Ex  Parte 
Datip. 


be  re^admitted  without  any  fine  wkatever,  as  he 
never  practised.  A  fine  was  never  imposed  unless  ilicre 
were  arrears  of  duly. 


Casberd  said  that  the  practice  was  otherwise  in  CP. 

Re-adBiitted  without  fine. 


yiA\  29th. 

Where  a  cause 
IS  rcmo\*cd  by 
the  defendant 
from  an  inferior 
Coart,  and  in 
the  mean  time 
a  witness 
goes  abroad, 
on  account  of 
which  the  de- 
fendant applies 
to  put  off  the 
trial,  he  must 
firing  the  mo- 
ney into  Court 
as  a  condition 
of  the  post- 
ponement (a). 


'An  affidavit 
that  a  material 
witness  is  not 
likely  to  return 
till  a  dav  men- 
tioned, miplied- 
ly  swears  that 
he  is  ezpecttd 
then. 


Taylor  against  GiIiHJS* 

W^EHANY  shewed  cause  against  a  role  for  put- 
"^  ting  ofl'  the  trial  of  this  cause  from  the  Sitting* 
after  this  Term,  until  the  Sittings  after  next  EoJtff 
Term.  The  action  was  originally  brought  in  tbe 
Palace  Court,  and  the  defendant  removed  it  into  tiis 
Court ;  and  in  the  mean  time  hi*  witnesses,  who  woe 
seamen,  had  gone  abroad.  This  motion  was  made  to 
put  off  the  trial  on  the  ground  of  the  absence  of  4ose 
witnesses. 

The  Court  said  they  would  put  off  the  ^^M 
it  must  be  upon  the  terms  of  bringing  the  money  nrto 
Court,  which  was  but  reasonable,  because  the  dcW- 

(fl)  So  the  CourtwiUiiotpiitoffUi«trUIattlieiiiihiw«^**|^ 
defendant,  on  acoouat  of  the  absence  o€  a  material  vitiMsi>  t^  ^^ 
pleaded  a  sham  plea,  by  which  a  trial  has  been  lost,  unless  he  wiB|if"^ 
[money  into  Court.  Siociton  r,  Hodget,  Tidd,  827.  Sec  Stamiasf'  P^ 
lBo»,&PuU,33.  The  affidaritshould  state  atwhat  tine  the vUif* 
expected  to  return,  See,a»/e,  ,  But  it  seems  that  an  sIdsvitM 
that  the  witness  is  not  expected  to  i«tiirn  till  a  puticDiar  dajfii  wT** 
because  it  suffidestly  conreys,  that  the  witness  is  expected  at  ^^ 
Antm.  r«»,T.  1816,  Juiy  3d.  Scarktt  oa  a  fimner  day  ta^^'^fT* 
rule  to  shew  cause  why  the  trial  should  not  be  put  off,  on  t^^M^ 
a  material  witness  in  the  cause  was  absent,  and  was  not  ittdo'=^ 
sUnces  (stated  in  the  affidavit)  likely  to  i«tnni  tin  a  certain  dir-  ^ 
now  shewed  cause,  and  contended  that  die  afidarit  was  vm&ofX^^ 
ground  that  it  did  not  poritively  stalte  that  the  witness  was  expected  ^^ 
turn  on  the  day  therein  mentioned.  Sed  per  Ltrd  SUeiAtrmg^^*' 
An  affidavit  that  a  material  witnen  is  not  likely  t&  return  until  so<^ *^ 
is  an  impKed  assertion  that  he  is  expected  to  Mtum  then,  sad  locktf^ 
section  upon  whlc^  perjury  could  be  foaigntd.     P,t*  Cmm/^^  ^  ^ 
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ant  had  by  his  own  act  prevented  the  trial  from  taking  1819. 

place,  until  an  event  occurred  which  made  it  necessary  x^ylor 

for  him  to  apply  to  this  Court.  ^^^ 

Rule  absolute  on  those  terms. 

Marryatt  for  the  defendant. 


T 


HuNtEn  against  Campbell.  Monday, 

HE  defendant,  a  Member  of  Parliamenti  carrying  AbondifiYeii 

on  bufliBeiB  as  a  merchant,  being  sued  by  the  of  pi^aient, 

plaintiff  in   1818,  entered  into  a  bond  required  by  ^^^/^y^ 

4  Geo.  3.  c%  33.      Since  the  commencement  of  the  ing  the  debt  and 

cofti  •Molntely 

action  he  had  become  bankrupt,  and  had  obtained  his  ifthepUintiir 
certificate,  aMiough  he  had  not  yet  pleaded  his  cerdfi-  aiMiogous  to  a 
cate  to  the  action :  and  the  cause  was  set  down  for  trial,  jMogniMnce  of 

'  '    bail  in  error, 

and  now  stood  in  the  Chief  Justice^s  paper  for  the  and  the  Court 
Sittings  after  the  present  Term.    Under  these  circum-  ground  to  oider 
stances—  S'^i^^*** 

be  delivered  vsp 
to  be  cancelled, 
wbere  after  the 

WyUk  on  a  former  day  obtained  a  rule  to  shew  actionwasoom- 
cause  why  the  bond,  so  entered  into  by  the  defendant,  ^SSbecamc 
should  not  be  delivered  up  to  be  cancelled,  on  the  ^^^^^ 
ground  of  its  analogy  to  a  bail  bond  given  by  persons  .certificate,  al- 
not  having  privilege  of  Parliament,  which  became  Void  mi^  be  a 
by  the  bankruptcy  and  certificate  of  the  defendant ;  S^^^SiSJl 
contending  in  this  case,  that  the  bond  given  by  die 
defendant  could  never  be  a  security  to  the  plaintiff, 
inasmuch  as  the  certificate  would  be  an  answer  to  the 
uctioD. 

Campbttt  How  shewed  cause  against  the  rule,  and 
contended,  that  there  was  no  analogy  between  a  Irond 
given  by  a  Member  of  Parliament  in  lieu  of  bail  under 
the  4  Geo.  3.  c.  d3.  and  the  Common  recognizance  of 
bail  in  ordinary  cases ;  for  in  the  latter,  the  defendant 

3  c2 
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18 19*        T^^y  be  rendered;  and  when  in  such  cases  the  bail  be^ 
HuKTBE       come  exonerated  by  the  bankrupt's  certificate^  it  is  oa 
the  ground  that  bankruptcy  is  the  same  as  a  render ;. 
but  in  the  former  the  same  rule  does  not  apply,  because 
in  fact,  the  defendant  cannot  be  rendered.    The  bond 
in  this  case  is  like  the  bail  bond  in  error,  where  the 
bail  cannot  render  their  principal,  but  are  absolutely 
bound  to  pay  the  debt  and  costs  if  the  plaintiff  sue* 
ceeds.    Here  the  condition  of  the  bond  given  by  the 
defendant  is,  that  he  shall  pay  such  sum  as  shall  be 
recovered  in  the  action,  together  with  such  costs  as 
shall  be  given  in  the  same;  and  the  circumstance  of 
the  defendant  having  obtained  his  certificate,  is  no 
ground  for  the  interference  of  the  Court.    If  the  plain- 
tiff succeeds  in  the  action,  inasmuch  as  there  can  be 
no  render)  he  is  entitled  to  recover  the  condemnation 
money  and  the  costs  $  but  if  he  does  not  succeed,  then 
the  defendant  and  his  sureties  are  in  no  danger.    As- 
suming the  bond  given  hereto  be  analogous  to  that  of 
a  recognizance  of  bail  in  error,  it  is  clear  that  the  cer- 
tificate will  not  avoid  the  bond ;  for  in  the  latter  case 
it  has  been  held,  that  as  bail  in  error  cannot  surrender 
the  principal,  they  are  not  entitled  to  relief  though  the 
principal  become  a  bankrupt  pending  the  writ  of  error; 
for  by  Statute  16  and  17  Car.  2.  c.  8.  bail  in  error  are 
liable  in  all  events  in  case  judgment  is  affirmed.  South- 
cote  V.  Brathwaitt  (a).    The  case  cited  seemed  to  be 
exactly  analogous  to  that  under  consideration.    But 
there  is  another  objection  to  this  application ;  namely, 
that  it  does  not  appear  to  come  from  the  sureties.  They 
do  not  join  in  the  application,  and  for  any  thing  that 
appears,  it  is  made  by  the  defendant  himsdf.    In  addi- 
tion to  these  objections,  the  defendant  has  ndt  pleaded 


(«)  1  T.R.  634;-  Reg.  MkL  5  IT.  &  JVl  note  I;  and  see  ifodUby  v. 
Merry,  2  Sirs,  1043 ;  Hardw.  Rep.  262;  PerHni  r.  PetHt,  2  ^fif.  k  PtL 
440 ;  Tidd,  6th  ed.  295. 
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his  certificate,  and  he  cannot  do  it  now,  because  the        1819- 
lime  for  pleading  is  gone  by,  the  cause  being  now  set       Huvtbk 
down  for  trial.     If  the  certificate,  which  was  obtained     jCaicfmll. 
on  the  15th  of  Jul^  last,  is  to  be  pleaded,  it  must  be  a 
plea  since  the  last  continuance.     If,  however,  the  de- 
fendant is  entitled  to  the  benefit  of  his  certificate  at 
fnnprius,  he  will  not  be  injured  by  refusing  this  appli* 
cation.     But  the  substantial  objection  to  this  motion 
is,  that  the  bond  entered  into  by  the  defendant  is  an 
absolute  obligation  to  pay  such  sum  as  shall  be  re- 
covered in  the  action. 

Scarlett  and  Wylde  in  support  of  the  rule.  This  case 
is  clearly  analogous  to  the  common  recognizances  of  bait 
in  ordinary  cases,  and  no  injustice  will  be  done  to  the 
plaintiff  in  making  this  rule  absolute.  Undoubtedly, 
if  the  plaintiff  wish  to  contest  the  commission,  the 
defendant  can  have  no  object  in  preventing  it ;  but  if 
the  plaintiff  is  satisfied  of  the  goodness  of  the  commis*- 
sion,  there  can  be  no  objection  to  this  proceeding, 
because  the  certificate  will  be  an  answer  to  the  action. 
It  is  true  the  condition  of  the  bond  is  to  pay  such  sum 
as  shall  be  recovered;  but  at  this  moment  the  defendant 
IS  a  certificated  bankrupt,  and  he  may  plead  his  certi- 
ficate. Suppose,  as  formerly  in  the  case  of  outlawry, 
the  bail  enter  into  an  absolute  recctgnizance  to  pay,  and 
before  judgment  recovered  the  defendant  became 
bankrupt  and  obtained  his  certificate,  it  would  have 
been  held  that  the  certificate  was  an  answer  to  the 
action.  So  in  the  present  case,  it  would  be  nothing  to 
say,  that  the  plaintiff  if  he  recovers  would  be  entitled 
to  the  benefit  of  the  absolute  obligation  of  the  bond ; 
because  the  certificate  bars  the  action.  It  has  been 
supposed,  that  bail  in  error  are  absolutely  bound  to  pay 
the  debt  if  the  plaintiff  recovers ;  but  if  that  question 
should  come  before  the  Court  again  in  a  solemn  man- 
ner, it  would  be  found  to  be  a  -matter  of  considerable 
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18 19-        doubt.   In  the  present  case,  the  bond  does  not  differ  io 

Ht)j.j^EA.      pnnciple  from  the  common  recognizances  of  bail;  for 

in  both  cases  the  liability  depends  upon  the  lesi&k.  U 

the  defendant  has  no  answer  to  the  action  in  either  ease, 

the  consequence  is  in  substance  the  same;  andjoif  k 

has  an  answer.    The  plaintiff  cannot  recover  in  this 

action,  unless  he  means,  to  impeach  the  banbnptcy; 

for  it  is  clear  that- he  cannot  recover  if  the  certificate 

is  pleaded.    The  Court,  therefone,  by  this  applicaSioD, 

is  only  required  to  order  that  to  be  done  directly^  wUgIi 

may  be  done  circuitously.    The  obligation  of  thebood 

is  at  present  contingent,  but  its  operation  will  be  put 

out  of  doubt  the  moment  the  certificate  is  pleaded  and 

proved,  and  in  this  respect  the  analogy  betwecD  this 

case  and  that  of  bail  generally  is  so  strong,  that  the 

Court  can  have  no  difficulty  ia  adopting  that  coozie 

in  the  present  case.  Any  objection  that  may  aiisefron 

the  circumstance  of  the  defendant  not  having  pleaded 

his  c^tificate,  is  not  available  here,  because  the  Court 

on  the  authority  of  several  cases  would  allow  the  de- 

fend|u:it  to  plead  the  certificate  afler.thelast ccmtiaa- 

ance>  being  matter  of  defence  subsequently,  arisii^*  It 

is  unnecessary  that  the  defendant  should  be  at  the  ex* 

pence  of  pleading  until  this  applicalian  is-  di^po^d  of. 

The  plea  is  now  ready  to  be  filed^  asad  tberefore,  oadfii 

these  circumstances,  there  cai^  b^  no  injustice  done  to 

the  plaintiff  unless  he  wishes  to  impeach  tU  oei^- 

cate. 

Abbott  Ch«  J.  I  am  of  opinion^  that  thiind^ 
must  be  discharged.  .  We  cannot  at  tk#  |»e90^  o^ 
ment  try  the  effect  or  the  validity  of  \3m  pl^  f'^ 
darrein  continuance.  The  ground  uppn  which  we  dis- 
charge this  rule  is,  tbtf  by  the  tenQ3  of  the  cmH^ 
of  this. bond,  the  defendant  19  t^  ipay  the  XMO^^ 
lately^  if  the  plaintiff  succeeds,  lu  tkitt  respect  His 
much  more  analogou3  to  the  ca«e  of  bail  in  entii  what 


IN  THE  Sixtieth  Ykar  of  GEORGE  III. 


735 


Ihey  cannot  render  the  principal,  than  to  the  case  of 
bafl'  in  an  action,  where  the  defendant  may  be  ren- 
dered. It  is  upon  that  ground,  that  we  think  this  rule 
must  be  discharged.  What  the  effect  of  pleading  the 
certificate  may  be,  we  do  not  decide. 


1819. 

HUXT£R 

agaifui 

Camfbiill. 


HoLROYD,  J.  and    Best,  J.  («r)  were  of  tiie  same 
opinion. 


Per  Curiam. 


Rule  discharged. 


(a)  Bftyley  i.  was  at^ttCAt. 


Bond  against  Smart. 


Mnndaft 
Aov.  29t)K 


eHITTY  on  a  former  day  obtained  a  rule  to  shew   if  defendant 
pleads  a  plea 

cause  why  the  interlocutory  judgment  signed  in   without  taking 
this  cause,  and  all  subsequent  proceedings,  should  not  orthc  offiws^t 

is  a  nullity,  and  waives  the  neces^sity  for  demand  of  plea,  and  plaintiff  may  sign  judgment 
by  default,  (a) 


(a)  In  Tidir^  Frac.  588.  Imp.  K.  B.  279,  it  is  laid  down  tM  before  the 
plea  is  filed  or  delivered,  the  declaration  must  be  taken  out  of  the  office, 
or  the  plaintiff  may  sign  judgment.    With  respect  to  the  demand  of 
plea>  where  the  defendant  has  entered  an  appearance,  but  has  not  taken 
the  declaration  out  of  the  office,  the  practice  of  the  C.  P.  seems  to  be  dif- 
ferent from  that  in  this  Court;  for  in  fF^ite  y.  Dent,  1  Bos.  SfPul'Ml, 
the  'Court  of  C.  P.  on  inquiry  of  the  officers  as  to  the  practice,  and  having 
found  a  difference  of  opinion,  held  that  although  the  defendant  must  take 
the  declaration  oat  of  the  office  before  he  pleads,  yet,  tlyit  as  he  may  take 
it  out  the  very  hour  before  he  pleads,  the  plaintiff  ought  not  to  sign  judg- 
ment without  demanding  a  plea ;  and  the  Court  in  this  case  set  aside  the 
judgment.  The  rule  to  plead  is  not  served  upon  the  opposite  party,  for  this 
reason — the  practice  of  the  Court  requires  that  there  should  be  a  demand 
of  plea.    But  where  a  rule  to  plead  has  been  given,  and  a  demand  of  plea 
made',  aiid'  judgment  is  signed  in  a  subsequent  Term,  there  need  not  be  a 
fresh  demand  of  plea  of  that  Term,  although  there  should  be  a  new  rule 
to  plead.    Sweet  v.  John,  Hit,  Term,  bbGeo,  3,  Feb,  14.    Rule  to  set  aside 
a  judgment  for  irregularity.    The  irregularity  complained  of  was,  that 
there  had  been  no  demand  of  plea.    A  rule  to  plead  had  been  given  in 
Tfin,  Term,  and  then  a  demand  of  plea  was  made;  but  the  plaintiff  having 
been  delayed  by  summonses  ^r  delivering  particulars,  the  cause  stood 
over  till  JUicfh  Term.   In  that  Term  the  pUuntiff  gave  a  new  rule  to  plead. 


Where  a  rule  to 
plead  has  been 
given,  and  de- 
mand of  plea 
made,  and  judg- 
ment is  signed 
in  a  subsequent 
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BOVD 

ngnimt 

82IAET. 


Term,  there 
need  not  be  a 
fresh  demand 
of  plea  of  that 
Term,  though 
there  should  be 
a  rule  to  plead. 


beset  aside,  with  costs,  for  irregularity ;  the  inego- 
larity  being,  first,  that  there  had  been  no  demand  of  a 
plea  served  in  the  cause ;  and  second,  that  jadgment 
was  signed  after  a  plea  pleaded. 

Comtfti  now  shewed  cause.  The  proceedings  here 
are  regular;  first,  because  no  demand  of  a  plea  was  De- 
cessary  until  the  defendant  had  appeared,  which  be 
had  not.  Cook  v.  Raven ;  (o)  and  second,  because  tie 
defendant  has  pleaded  before  appearance,  and  befoie 
he  has  taken  the  declaration  out  of  the  office.(6)  The 
declaration  was  filed  in  the  office,  and  the  defendant's 
attorney,  in  order  to  get  rid  of  the  necessity  of  paying 
the  fees  at  the  office  for  stamps,  &c.  writes  to  the  plain- 
tiff's attorney  for  a  copy  of  the  declaration,  which  the 
latter  refuses,  the  declaration  being  then  filed.  This  is 
a  practice  that,  is  now  become  quite  common,  in  order 
to  prevent  the  payment  of  fees.  The  defendant  then 
pleads  without  taking  the  declaration  out  of  the  office, 
and  for  that  reason  the  plaintiff  is  entitled  to  sign 
judgment  for  want  of  a  plea ;  and  though  his  plea  was 
a  nullity,  it  nevertheless  waived  the  necessity  fw  a  d^ 
mand  of  plea,  (c)  J  •^♦v*«l  ;  'j* 

and  no  plea  being  pleaded,  signed  judgment.  Etpuuute  now  nofedto  «t 
aride  the  judgment,  conten(£ng  that  then  ouf^t  to  have  bees  a  doniv 
of  a  plea  of  the  Term  in  which  the  rule  to  plead  was  given.  He  nid  v 
the  second  rule  operated  as  a  waiyer  of  the  first,  and  thsjt  tkie  «>■  ^ 
much  occasion  for  a  demand  of  plea  when  the  second  rule  wu  obttiv 
as  there  was  on  the  first  rule.  Compi  contra,  llie  Cenrt  held  the  jn^ 
ment  regular ;  and  the  Master,  on  being  referred  to,  said  it  wu  wp'"- 
and  the  Court  said,  that  when  a  rule  to  plead  has  once  been  p^M^ 
demand  of  plea  made,  though  there  should  be  a  role  to  plesd  of  tbeTem 
in  which  the  judgment  b  signed,  there  is  no  necesaty  for  a  freshdotfi' 
of  a  plea  of  that  Term.  Here  there  was  a  rule  to  plead  giTen  in  ^ 
Term,  of  which  Term  judgment  was  dgned.  The  jadgment  vutlia^ 
fore  regular. 

(a)  1  T.  R.  635.  (6)  TYdtf,  588,  6th  ed. 

(c)  Tidd,  6th  ed.  493.  Where  the  defendant  puts  in  a  pies  »*>«*  " 
considered  as  a  nullity,  it  operates  in  genend  as  a  waiver  of  thciiteg'J*' 
ity  in  not  demanding  a  plea,  and  will  enable  the  plaintiiT  to  apiu^"^ 
lor  want  of  it. 
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Ckitty,  contra.  The  substantial  irregularity  here 
complained  of  is,  that  the  plaintiff  has  treated  the  de» 
fendant's  plea  as  a  nulHtVy  which  he  had  no  right  to  do* 
The  plaintiff  no  doubt  may  sign  judgment  if  the  de- 
fendant does  not  in  fact  plead;  but  if  the  defendant  sees 
the  declaration^  there  is  no  necessity  for  his  taking  a 
copy  of  it  out  of  the  office,  to  enable  him  to  plead.  It 
is  sufficient  if  he  have  competent  means  of  knowing 
what  plea  he  ought  to  file  or  deliver,  by  looking  at  the 
declaration  in  the  office.  If  this  be  clear,  then  all  the 
authorities  upon  the  practice  of  this  Court  say,  that  if 
the  defendant  enters  an  appearance,  the  plaintiff  has  no 
right  to  call  upon  him  for  a  plea  until  a  demand  of  plea 
has  been  regularly  served,  (a)  The  defendant  is  not 
obliged  to  take  the  declaraticm  out  of  the  office  before 
the  plaintiff  is  entitled  to  call  upon  him  to  plead,  (b) 

Abbott  Ch.  J.  The  practice  certainly  is,  that  the 
defendant  has  no  right  to  plead  without  taking  the  de- 
claration out  of  the  office.  He  is  bound  to  do  that. 
If  the  defendant  here  has  pleaded,  he  has  pleaded  irre- 
gularly. His  plea  amounts  to  a  waiver  of  the  necessity 
for  a  demand  of  plea.  It  however  answers  no  pur- 
pose, and  therefore  the  plaintiff  is  entitled  to  sign 
judgment.  '  , 

• 

HoLORYD  J.  (c)  I  am  of  the  same  opinion.  The 
defendant  must  put  himself  in  a  situation  to  require  the 
demand  of  a  plea.  What  occasion  is  there  for  the 
opposite  party  to  demand  a  plea,  until  the  defendant 
has  taken  the  declaration  out  of  the  office  ?  Not  hav- 
ing done  so,  the  plaintiff  has  a  right  to  treat  the  plea  as 
a  nullity,  and  sign  judgment. 


(a)  Tiddt  6th  ed.  492.The  demand  of  a  plea  must  be  made  in  ertrj  caae 
wheie  the  delisiidaiit  baa  appeared.  Tidd,  6tii  ed.  492;  1  WUt,  134;  1 
Hot.  4-  iW.  S41. 

(b)  WhUe  V.  Dent^  1  Bot.  S[  Put,  341.        (r)  BayUy  J.  waa  abaeot. 
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Bmtd 
Smart. 


Best  J^  The  plea  is  pleaded  here  for  the  purpose 
of  getting  rid  of  theexpenceof  taking  the  declaration 
out  of  the  office.  It  would  be  absurd,  therefore,  for  the 
plaintiff  to  demand  a  plea  until  that  previous  step  was 
complied  with.  If  the  plaintiff  gives  the  defendant  a 
copy  of  the  declaration,  it  is  giving  that  which  is  worth 
nothing  for  this  purpose. 

Rule  discharged  with  costs. 


Abv.  2i;th. 


Sheirs  against  Cartek. 


Plaintiff  allow-  f^HlTTY  OD  a  former  day  obtained  a  rule  to  shew 

ttei  prvceMM  on  cauae  why  the  plaintiff  should  not  be  at  lib^ty  to 

SfSfareiS?'  enter  a  •«  p/x)ce»te5  in  this  cause. 

tion,  onthe 


ground  that  the 
defendant  has 
become  iniol- 
Tenty  although 
the  rule  for 
judgment,  as  in 


,  Knox  now  shewed  cause,  and  contended  that  it  was 
not  competetit  to  a  plaintiff  to  move  for  a  $tet  processus j 
and  certainly  could  not  be  allowed  under  the  circum- 

caae  of  a  nonsuit,  hid  beendisehargod  on  his  glvhij^  a  peremptory  undertaking,  and  the  debt 
soo^t  to  be  recovered  was  not  included  in  the  delendant's  schedule  and  notice  of  dbdnoge 
under  the  insolvent  aet.  (tt) 


{a)  in  Baker  t.  ^ffdce^  J  2hKfi/.  179,  where  the  defendant,  not  having 
included  the  demand  for  which  the  action  was  brought,  in  Ub  schednle 
and  notice  of  discharge,  ruled  the  plai&tiff  to  enter  the  isnie,  and  after- 
wards signed  judgment  of  nm  pnty  the  Court  refaaed  to  set  srfde  the 
Judgment,  and  GUbbt  Ch.  J.  said,  that  if  the  defendant  had  armed  hiraself 
agilnit  the  proceedings  of  the  pUdntiff,  by  being  discharged  under  the  in- 
solvent act,  the  Court  would  never  allow  him  afterwarda  to  take  any  sl^ 
agunst  the  plaintiff,  in  regard  to  costs.  Bntadeblor,  by  being  disdiaiged 
in  ofher  actions,  does  not  thereby  lose  his  power  of  proceeding  for  costs 
against  a  plafaitiff  whose  right  to  recover  he  disputes^  and  to  whom  he  hss 
never  given  notice  that  he  meant  to  be  &cliaiged  finom  thatdebi.  How* 
ever,  the  insolvency  of  the  defendant  after  action  brought,  is  a  good  canse 
against  judgment  as  in  case  of  a  nonsuit;  but  unless  the  plaintiff  wiB 
consent  to  stay  all  forther  proceedings,  and  to  enter  a  $iet  proeemuy  the 
Court  will  bind  him  down  to  a  peremptory  undertaking.  JBaiiey  r.  WU- 
ktmon, Douglas,  Zded.  671 'y  Tidd,  6th  ed.  824;  7  Unmi.  190.  Wheietiie 
pldtttiff  had  lield  out  to  the  defendant  that  he  wOtald  settle  the  cause;,  the 
Court  discharged  the  nfle  for  judgment  as  in  a  case  of  nonsuit,  on  the 
plaintiff's  undertakmg  alternatively  either  to  pay  costs,  or  to  enter  a  tttt 
froctttuu    Amn.  HOLT,  nii. 
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stances  of  this  case.  The  action  was  brought  for  IdlQi 
13/.  I5s.]  the  issue  was  delivered ^Ib  £«etler  Term  last^  Shkxm 
and  notice  of  trial  was  given  for  the  Sittings  after  that  «»«»«< 
Term.  Hie  plaintiff^  however^  not  having  proceedbd 
to  trial^  a  motion  was  made  on  thepartof  the  defendant 
in  Trinity  Term  for  judgment'  a»  in  case  of  a'nonsuit ; 
and  then  the  plaintiff  gave  a  peremptory  undbtaking 
to  try  at  the  Sittings  after-  that  Term,  which  he  did  not 
do,  for  the  reason  now  assigned,  namely*,  that  the  de- 
fendant had  taken  the  benefit  of  the  Insolvent  Bebtisrs* 
Act.  The  affidavit  now  produced  on  the  part  of  the 
defendant  did  not  deny  this  fact,  but  stated  that  he  had 
not  included  the  plaintiff's  debt  in  his  schedule^,  be- 
cause he  had  a  good  ground*  of  defence  to*  the  action. 
There  was  therefore  no  reason  for  entering  a  stet  pro* 
cessus;  and  the  justice  of  the  case  was^.to  give  a  judg* 
ment  for  the  defendant  as  in  a  case  of  a  nonsuit,  in 
consequence  of  the  plaintiff  not  having  proceeded  to 
trial,  pursuant  to  hifl  peremptory  undertaking. 

Chitty,  in  support  of  his  rule,  said  he  was  not  aware 
of  any  novelty  in  this,  application.  It  was  true  the 
plaiutiff  had  given  a  peremptory,  undertaking  to  try  at 
the  Sittings  after  last  Term)  but  the  defendant  being 
then  insolvent,,  he  declined  proceeding,.  aB  he  could 
obtain  no  benefit  by  trying  the*  cause  under  these  cir« 
cumstances^,  therefore  it  was  mercy  to. both  parties  to 
enter  a  stet  processus. 

AlBBorrCSh  J.'  If  this  had  bben  a  motion  for  judg- 
ment as  in  case  of  a  nonsuit,  most  Hkdy  under  the  cir- 
coflMtamesftiiow!  statiBdi  we*  shouUt-bave  oidoreAa,  stet 
prQcessu9  to  be  entered;  I  think  now  we  ought  to  order' 
a  <M'  prQcesms  on  *  the  pjaiatiff '^s  -pjayingt  the  costs^-of 
the'present  appiieation. 

Rule  absolute  accordingly. 
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iV'tfv.  29A. 

Aprifloner  dis- 
charged imder 
the  Lord's  act 
was  allowed  to 
be  retaken  in 
execntliNiy  for 
wantofnotioe 
to  the  plaintUr^ 
althongh  more 
tiianaTcarhad 
f  lopem  lime 
the  time  of  his 
tiring  <Bschanv 
cd.(a) 


GiLLAN  (^OWrf  BaKTLET. 

^^N  a  former  day  a  rule  to  shew  cause  why  the  plain- 
tiff should  not  be  at  liberty  to  retake  the  defend- 
ant in  execution,  after  he  had  been  discharged  ooder' 
the  Lords'  act,  was  obtained  upon  an  affidavit,  stating 
that  the  plaintiff  had  never  been  served  with  any  notice 
of  the  defendant's  intention  of  taking  the  benefit  of 
that  act. 

Abraham  now  moved  to  discharge  the  rule,  upon  an 
affidavit,  stating  that  the  defendant  had  been  a  pri- 
soner in  the  King's  Bench  prison,  and  had  been  dis- 
charged under  an  order  of  this  Court  on  the  18th  of 
Nov.  last  year.  Previous  to  his  discharge,  he  had  in- 
structed a  person,  acting  as  an  agent  to  insolvent 
debtors,  to  give  the  necessary  notices  and  prepare  his 
schedules,  for  which  purpose  he  was  supplied  with  tk 
necessary  materials,  and  that  he  verily  believed  the  said 
agent  had  duly  acted  in  pursuance  of  those  instrac- 
tions.I%e  did  not  swear  that  the  plaintiff  had  beenserr- 
ed  with  a  notice;  but  it  was  now  submitted,  that  after 
the  defendant  had  been  at  large  for  more  than  twelve 
months,  without  any  objection  taken  to  his  discharge 
until  now,  the  Court  would  hardly  put  him  to  then^ 
cessity  (if  it  were  possible  to  accomplish  it)  of  finding 
out  the  person  who  was  supposed  to  have  served  the 
plaintiff  with  the  notice. 

Abbott  Ch.  J.    The  Court  has,  unfortunately,  <» 
more  occasions  than  one,  had  reasons  to  suspect  that 

(«)  The  slatnle  32  GK«w  2,4. 88»  enacts,  that  every  such  prisoaerihall 
S^yeorlea;Te  for  every  creditor  at  whose  suit  he  shall  stsadebiisedii  a- 
ecntion,  or  his  executors,  and  at  his  usual  place  of  abode  (or  to  or  fir  ■" 
attomej  or  agent  lactemployed  in  the  cause,  if  the  creditor  etaaot be ai^ 
witii,  but  not  otherwise),  fourteen  da]rs  at  least  before  sodi  pet^^  "^ 
be  presented  and  recdred,  a  notice  in  writing,  signed  w^  tbs  P^ 
name  or  marie  of  eveiy  such  prisoner,  importing  that  he  inteadito  P*** 
the  Court  from  which  the  process  issued,  &c. 
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great  fraud  is  practised  as  to  the  manner  in  which         18 19- 
affidavits   are  made    of   the    service    of   notices  of       Qujuat 
this  description.     It  is  now  positively  sworn,  that  the      bSim». 
notice  never  was  served  upon  the  plaintiff,  and  that  no 
such  person  as  the  man  who  made  the  affidavit  of  ser- 
vice, originally,  can  be  found.  It  appears  also  that  the 
expedition  with  which  the  man  must  have  travelled 
from  one  place  to  another  is  altogether  incredible.    I 
therefore  think  that  the  rule  for  retaking  the  defendant 
in  execution  must  be  made  absolute. 

Marryatt  for  the  plaintiff. 

The  original  rule  absolute  accordingly.. 

The  King  against  thb  Sheriff  of  Middlesex,       jvur.  39gb. 

IN  A  CAUSE  OF V.  

't^EADER  on  a  former  day  moved  to  set  aside  the  a  notice  of 
attachment  against  the  Sheriff  in  this  case,  for  SJ^^J^ 

irree:ularitv.  the  cmue  is  a 

^  -^  niiUity.al- 

The  defendant  was  arrested  upon  a  special  capias  v^Tthe  de- 
on  the  9th  of  Nov.  and  on  that  day  he  put  in  special  ^flJyi^ 
bail.    The  body  rule  would  not  expire  until  the  17th,  time  with  the 
and  on  the  15th  the  defendant  gave  notice  to  the  plain*  and  an  attach- 
tiff's  attorney  that  bail  would  be  added  in  the  cause.   JjSiTSe^^ 
On  that  day  the  plaintiff's  attorney  entered  notice  of  »■«**•  (•) 
exception  in  the  filazer's  book,  and  in  the  course  of  the 
same  day  delivered  a  declaration  to  the  defendant's  at* 
tomey,  and  at  the  same  instant  delivered  a  notice  of 
exception  to  the  bail  in  the  following  terms :— ''  In  the 
King's  Bench,  Mich.  Term,  60  George  III.     Take 
notice,  that  I  have  excepted  to  the  bail  (naming  them) 


T" 


(m)  In  FHmer.  NkkeltoH,  5  Taamt,  337,  an  affidavit  to  verify  a  plea, 
fUeaOedpttiidamimamiimumee,  was  hdd  loAcieBt,  thoii^ithadnotttte, 
becauae  it  referred  to  the  plea  to  which  it  waa  annexed.  See  also  aa  to 
thia  point,  ^#NM.  anif,  374,  and  note ;  and^TW^  961,  aa  to  the  noike  «f 
exception  to  bsil. 
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I619*  for  the  defendant,  put  in  in  «his  cause."  There  was  no 

n^^yn^a  title  of  tbe  cause  i^i^^en  in  the  notice.    The  defendant's 

or  Middlesex,  good  for  Aotbing,  Bot  being  «Btided  in  any  eanse; 


T having  diwegarded  the  aotice,  the  pkinttff  attadied 

the  Sheriflf  for  not  bringing  in  the  body,  and  At  qoes- 
tion  was,  whether  anch  notice  of  exception  w«  ytSSl 

Andrews  shewed  cause  against  the  rule  for  setting 
aside  the  attachment,  and  contended  that  the  notice  of 
exception  was  good,  having  been  delivered  to  the  de- 
fendant's attorney  at  the  Mine  instant  ^ftiiBewidi  the 
declaration. 

Abbott  Ch.  J,  I  am  clearly  of  opinion,  that  the 
notice  of  deception  in  tlm  case  is  a  mere  nullity.  This 
is  an  attachment  against  the  SheriiF.  He  is  not  liable 
unless  you  have  duly  served  a  written  notice  of  excep- 
tion n  Che  cause.  Is  the  Sheriff  to  be  liable  to  an  at- 
taehment,  because  the  attorney  in  the  cause  is  guikj 
of  an  irregularity  ?  The  notice  of  exception  must  be  a 
perfect  instrument  in  itself — ^and  the  mere  deliveiy  of  a 
notice,  not  entitled  in  any  cause,  with  a  declarttioo,tf 
not  sufficient.  We  ought  not  to  encourage  a  plaint* 
under  these  circumstances,  because  the  step  he  taka 
almost  inevitably  leads  to  ^ome  applicatioa  ^  ^ 
Court. 

BAYX.RY  J. .  If  tbe  defendant  in  the  caaie  waib) 
waiye  any  notice  of  ex^oeption  to  the  I9ieriff|  the  j»^ 
tiff  could  not  b^ve  an  attMrhiiwBt  against  the  S^* 
The  Sheriff  i«  not  to  be  pvejudiced  by  the  acnof  <^ 
parties  to  which  be  himadf  is  not  a  party. 

Best  J.  (a)    The  notice  of  exception  here  is  not  a 

notice  in  any  cause,  and  therefore  the  attaching  ^ 

cIo»rly  ineffydiir. 

Rule  absolute. 

(a)  HolnydJ,  was  abwaL 
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Jones  against  Knight.  iS^"^ 

COMYN  moved  to  enter  up  judgment  on  an  old  JncVgneot  caa^ 
i»  ,,  /y*i«ni  i|ot  be  entcv^d 

warrantofattornejy  Without  an  amdavit  of  the  at^  up  upon  aa  old 

testing  witness  to  the  execution  of  it ;  but  he  produced  J^^^,^[jJ^ 

an  affidavit  verifyinff  the  hand-wiiting  of  the  defend*  ^  wdaHt  of 

finty  and  an  acknowledgment  on  his  part  of  his  signa-  witpeu^oraa 

tare.    This  he. submitted  was  sui&cdeiat  without  the  inghj^iJ^t/' 

affidavit  of  the  subscribing  witness.  FWPg.  («) 

Abbott  Ch.  J.  That  will  not  dispense  with  the 
necessity  of  an  affidavit  on  the  part  of  the  attesting 
witness.  In  an  action  upon  a  bond,  proof  of  the  ac- 
knowledgment by  the  defendant  that  it  is  his  deed,  will 
not  do.  If  an  affidavit  is  produced,  verifying  the  hand- 
writing of  the  attesting  witness,  and  \hsLt  he  cannot  be 
found^  perhaps  then  the  Court  will  relieve  you.'. 

Rule  refused,  (b) 


(a)  Vide  AppUttm  t.  Bcmi,  next  caie ;  Bamet  v.  Trompowthid,  7  T.  K. 
267;  4  Tmad.  132;  Tiddy  6th  ^d.  579, 580. 

{b)  9ut  if  the  defendant,  for  the  purppse  of  dispensing  wit^  tj^e  pro- 
duction of  the  attesting  witness,  agree  to  acknowledge  the  warrant  of  at- 
torney, '*  so  as  to  enable  the  comciw  to  enter  iqi  judgment  thereon,"  thie 
Court  or  a  Judge  will  allow  judgment  to  be  entered  up  without  an  affidavit 
of  the  execution  hy  the  snbicrilnng  witness.  Ltdng  v.  Koine,  2  Bos,  &  Pul. 
85  ;  Tiddf  579,  580;  but  if  the  circumstances  wluch  prevent  the  produc- 
tion of  an  aflUayit  of  the  subacribing  fdtqeas  are  ma^e  appeajr  to  th^  Court 
by  affidaTitr,  and  the  endeavours  made  to  find  him  are  stated,  the  Court  will 
idlow  the  execution  to  be  verified  by  secondary  evidence.  See  jippletan  v. 
S«mdf  next  case.  If  the  subscribing  witoess  will  not  join  in  (he  necessary 
afiidavit,  the  Court  will  compel  him  by  rule  so  to  do.  Weston  v.  Faulkner^ 
I  Price**  Rep.  308 ;  Cktrh  v.  Ekoich^  I  Stra.  1. 
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Montlay, 
Nof.  29th. 


Appleton  against  Bond. 

IMTANNIj^G  moved  to  enter  up  judgment  npo&an 
old  warrant  of  attorney,  the  party  being  aliie 
within  the  Term,  without  the  usual  aflBdavitDf  the  at- 
testing witness,  or  an  affidavit  verifying  the  hand-writ- 
ing of  the  latter,  which  defect  was  accounted  for  by  the 
circumstance,  that  the  attesting  witness  was  abroad, 
and  ou  t  of  the  j  nrisdiction  of  the  Court.  There  was  an 
affidavit  however,  which  stated  an  acknowledgement 
on  the  part  of  the  defendant  of  the  execution  of  the, 
warrant  of  attorney. 

Per  Curiam.  Is  there  any  instance  in  which 
judgment  has  been  allowed  to  be  entered  up  on  a  war- 
rant of  attorney,  without  the  .affidavit  of  Uie  attesting 
witness  ?  The  acknowledgment  of  the  wanrant  of 
attorney  by  the  defendant  does  not  wave  the  objection; 
for  it  is  held  in  Douglas'  Reports,  (6)  that  the  acknow- 
ledgment of  a  bond  does  not  dispense  with  calling  the 
subscribing  witness.  It  is  said,  that  here  the  attesting 
witness  is  out  of  the  jurisdiction  of  the  Court;  but  die 
want  of  his  affidaviuis  not  supplied  as  it  might  be,  by 
an  affidavit  verifying  his  hand-writing.  Nothing  is 
got  by  the  attesting  witness  unless  his  hand-writing  is 
proved. 

Rule  refused. 

(«)  Vide  JoMt  V.  Kmgki,  and  note  thereof,  €fiU,  74S. 

(*)  j^Uoit  V.  PlumUe,  Dtmg,  216;  Bumet  v.  TramfmPihU,  7  T^^'f 
4  Taunt.  132. 

Baily  against  Jones. 

^A  MP  BELL  moved  for  a  rule  to  shew  cansewliy 
the  interlocutory  judgment  signed  in  this  case, 
^Ij^^y      should  not  be  set  aside  for  irregularity,  and  why  ia 

gnnta  tvHenid  for  an  attoniej  to  amwer  the  matteraof  snafidKrityOrhetrcaiifeike** 
agnnst  rach  latter  motion,  (a) 

(«)  See«rari6'<caie,4Jftirr.2502;7ld^6thfd,5iS.   Tktnn^^ 


Judgment  can- 
not be  entered 
np  upon  an  old 
varrant  of  at- 
tonunr  whhovt 
an  aflldaTit  of 
the  atteiting 
witnemto  its 
dne  execution, 
and  theao- 
knoirledgment 
of  the  d^end- 
ant  does  not 
obviate  the  ob- 
jection.   Bat 
where  the  at- 

it  out  of  the 
jariadiction  of 
theConit,  an 
allkda?it  verify- 
ing  his  hand 
writing  woaU 
besoffldentto 
found  a  mo- 
tion for  j»%- 
ment.  (a) 


Abr.  2Ml 

The  Court  iriH 
not,  on  the  last 
day  of  Term, 
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the  meantime^  proceedings  should  not  be  stayed,  and 
why  the  plaintiff's  attorney  should  not  answer  the  mat- 
ters of  the  affidavit.    But 

The  Court  said  he  might  take  the  first  part  of  his 
motion,  but  refused  the  rest,  it*  being  quite  contrary  to 
the  practice  to  grant  a  motion  on  the  last  day  of  Term, 
for  a  staj'^  of  proceedings,  and  to  call  upon  an  attorney 
to  answer  the  matters  of  an  affidavit. 
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"^■"^^^"•" 

Baily 
agaifut 

J0N£9. 


prevulg  indi  respect  to  mottons  for  qnashiiif  indictments  or  for  staying 
proceedings,  t  Burr.  651 ;  and  to  motions  for  attachments,  ^non.  3  Snuth's 
Rep.  118;  and  for  setting  aside  awards,  NettUton  v.  Crosby,  I'idd,  6tli  ed. 
522,  So  on  this  day,  in  Ctus  v.  Nihletty  gent  the  Court  would  not,  upon  rule 
niti  obtained  by  Oumey  on  a  former  day,  calling  upon  the  defendant  an 
attorney,  inter  aiia,  to  shew  cause  why  he  should  not  answer  the  matter  of 
an  affidavit,  permit  Chiity  for  the  defendant  to  shew  cause,  declaring  that 
such  a  motion  could  not  be  discussed  on  the  last  day  of  the  Term,  and  tlic 
rule  was  enlaxged  till  next  Term. 


King  against  Farrant. 


Monday, 
Nov,  29th. 


'WkENMAN,  on  a  former  day,  moved  for  a  rule  to   Where  a  cow- 
shew  cause  why  a  faandamus  should  not  issue  to    J|^  been 'irrc- 
the  defendant,  one  of  the  coroners  for  the  county  of  g»i»riy  awein- 

'  ....  "  Wed  and  alter- 

Lancaster,  to  proceed  with  an  inquisition  touching  the  wards  adjourn^ 
decease  of  one  John  Lees,  who  was  supposed  to  have  wiiinotcompei 
come  to  his  death  by  violence,  in  consequence  of  a   t^^c coroner  by 

J  '  i  mandamut  to 

proceed  with  the  inquisition.  A  coroner,  who  is  a  judicial  as  well  as  a  ministerial  officer, 
cannot  appoint  a  deputy  to  hold  an  inquest.  The  jurisdiction  of  a  coroner  is  only  super 
wwn  corjHtrit;  and  the  view  of  the  body  must  be  taken  by  the  jury  and  the  coroner  at  the 
same  time.  Where  a  coroner's  derk,  m  the  absence  of  nis  principal,  summoned  a  jury 
and  charged  them  Muper  vintm  ctrporu,  and  exaipined  witnesses,  and  after  sitting  several  days 
the  coroner  himself  proceeded  in  person  with  the  inquest,  and  aftenrards  had  a  view  of  the 
liody  without  the  presence  of  the  jury,  and  then  proceeded  with  the  inquest  without  reswear- 
ing the  jury  or  the  witnesses  previously  examitied,  it  was  held^  that  the  proceedings  wese 
altogether  illegal,  and  that  an  inquisition  found  under  such  circumstances  might  be  quash- 
ed, (a)  In  executing  an  inquiry,  the  under-sheriff,  and  not  his  deput}',  should  administer  the 
oath  to  the  jury.  '" 


(a)  See  Impey*s Ofhce  of  Coroners,  ^d  ed.  43d,  S.  P.;  Hawking  P.  C' 
B.  2,  c.  9. 

3d 
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I8I9.        public  tumult  at  Manckester,  on  the  15fch  of  Ah^hH 

Tu  Kiica      '**^' 
Fabeaxt. 

The  circumstances  of  the  case  were  these : — In  the 
beginning  of  September  last,  the  deceased  died  in  the 
township  of  Oldham ;  and  in  consequence  of  a  rumour 
that  he  had  come  to  his  death  by  violent  meanS|  the 
constable  of  the  township  went  to  the  house  of  the  de- 
fendant, for  the  purpose  of  receiving  his  instructions  to 
hold  an  inquest ;  but  the  defendant  being  absent  from 
home,  attending  the  assizes,  he  communicated  with  ihi^ 
clerk  of  the  latter,  who  immediately  summoned  a  jury 
from  the  four  surrounding  townships,  and  he  and  the 
jury  went  together  to  take  a  view  of  the  body ;  and 
having  so  done,  the  usual  oath  was  administered  to  the 
jury  by  the  clerk,  and  several  witnesses  were  sworn  and 
examined  as  to  the  cause  of  the  death  of  the  deceased. 
After  several  days^  inquiry,  the  defendant  retained  from 
the  assizes,  and  proceeded  with  the  inquest  in  person, 
not  having  then  seen  the  body  of  the  deceased.  Some 
days  afterwards,  the  propriety  of  seeing  the  body  being 
suggested  to  him,  he  caused  it  to  be  disinterred,  and 
went  alone  and  had  a  view  of  the  face  only  of  the  d^ 
ceased.  He  then  resumed  the  inquisition  without  re* 
swearing  the  jury,  and  without  re-swearing  and  exar 
mining  the  witnesses  who  had  previously  been  sworn 
and  examined.  Circumstances  afterwards  occurred 
which  occasioned  the  adjournment  of  the  inquest  from 
Oldham  to  Manchester,  where  the  piefieedtngis  ^eoe 
continued  until  the  ISth  of  October  l^st^  wben  it  WM^  Ae- 
ther adjourned  until  the  1st  pf  December  next,  in  conai^ 
quence  of  the  coroner  being  le^uiml  by  the  Isgal  a|M- 
ser  of  the  friends  of  the  deceased,  to  leqiiirQ  Tftr  TMlttflT 
which  he  conceived  not  relevant  or  pertinent  to  the  saV 
ject  matter  of  the  inquest.  Undor  these  riri^iimttMiffw 
the  present  application  was  matte. 


FAMiAirt. 
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^^  • 

CroBs  Serj.  and  J.  WilKams,  on  appearing  to  shew       .  1819. 

eauie  agaknt  the  mle  upon  the  merits^  were  stopped     .j^^- 

by 

The  CouBT  who  caUed  upon  th^  other  side  to  shew 
that  the  inquest  had  been  legjally  held  at  the  com- 
mencement ;  or  if  ju>tf  that  what  had  subsequently  taken 
place,  cured  an^  defect  in  the  prior  part  of  the  pro- 
ceedingS)  suggesting^-^first,  that  it  wa^  not  competent 
for  a  coronet  to  hold  an  inquest  by  a  deputy ;  and  se- 
condly, that  it  did  not  appear  Uiat  the  coroner  himself, 

when  he  acted  in  person,  held  the  inquest  mper  visum 

» 

corpcnsp 

Deranan  and  Tindal,  in  applying  themselves  to  these 
points,  said  they  were  taken  rather  by  surprise,  not  an- 
ticipating any  objection  to  the  manner  in  which  die 
inquest  had  hitherto  been  holden  :  but  they  submitted, 
that  the  manner  of  holding  the  inquest  was  regular 
and  legal.    A  coroner  is  both  a  judicial  and  a  ministe- 
rial officer— judge  for  the  purpose  of  taking  the  evi- 
dence, and  sluerifr  for  the  purpose  6f  summoning  the 
jury.      If  he  cannot  appoint  a  deputy  to  fulfil  his  judi- 
ciid  duties,  be  at  kast  may  app<Mnl  a  deputy  to  fulfill 
his  ministeriai  duties,  provided  he  be  a  proper  and  suf- 
ficient person ;  and  therefore  the  jury  in  this  case  were 
well  summoited  in  the  first  inlBtance  by  the  coroner's 
clerk.    The  law  requires  that  the  inquest  shall  be  hold- 
en  iyper  vimtm  tcfporis;  but  that  must  be  taken  to  mean, 
that'  the  jury  only  shall  have  a  view  of  the  body.    If 
thflit  be  so,  Aen  this  requisite  was  complied  with  in  the 
present  instance,  for  the  jury  had  a  view  of  the  body 
of  the  deceased  before  the  witnesses  were  examined. 
Btit  supposing  it  to  be  necessary,  that  the  coroner  him- 
self should  also  have  a  view  of  the  body,  that  requisite 
iseems  also  to  have  been  sufficiently  complied  with  in 
tbe  present  casC;  the  coroner  having  caused  the  body 

3  d2 


^ 
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1819»  of  the  deceased  to  be  disinterred,  for  the  purpose  of 
ThbKdt*  taking  a  view.  It  is  not  requisite  that  the  coroner  and 
F^SSUr  the  jury  should  have  a  view  of  the  body,  at  one  and  the 
same  time.  It  is  sufficient  if,  in  point  of  fact,  the  jury 
and  the  coroner  have  seen  the  body  severaDy,  before 
the  inquest  is  found.  The  statute  de  offido  conmaiorisy  4 
Ed*  I.  Sf .  2,  says  nothing  in  express  terms  as  to  a  viev 
of  the  body.  There  is  nothing  in  that  statute  which 
makes  it  absohitely  essential  that  he  should  see  the 
body.  If  he  goes  to  the  spot  where  the  body  is  lying, 
he  does  all  that  the  statute  requires,  which  is  to  sam- 
mon  the  jury  from  the  four  neighbouring  townahqn, 
and  the  jury  having  seen  the  body,  that  is  sufficient 
foundation  for  them  to  form  an  opinion  upon  the  evi- 
dence which  is  laid  before  them  as  to  the  cause  of  the 
death.  Unless,  tharefore,  there  is  an  express  hoMio^ 
to  the  contrary  of  this,  it  would  be  too  much  for  the 
Court  to  say  in  this  late  stage  of  the  proceedings,  thai 
the  coroner  had  acted  illegally.  Admitting,  however, 
that  the  statute  de  coranateris  requires  a  view  of  the 
body,  still  what  had  taken  place  in  this  case  was  ia 
substance  and  effect  a  compliance  with  the.  statate. 
Out  of  a  hnndned  inquisitions  taken  before  the  coroQeir 
it  would  be  found,  that  in  by  far  the  greater  part  of 
them,  the  jury  are  first  assembled  by  a  deputy,  and 
afterwards  the  coroner  attends  in  person  to  receive  the 
evidence.  The  administration  of  the  oath  to  the  Joit 
is  merely  a  ministerial  act,,  and  almost  in  every,  case^ 
where  a  writ  of  inquiry  is  executed  before  the  under 
sheriff,  the  oath  is  administered  by  the  bailiff  or  t>ther 
dependant  officer.  [Abbott  Ch.  J.  If  that  be  so,  it  is 
very  irregular.  Ba  ylby  J.  The  oath  is  generally  ad* 
ministered  by  the  under-sheriff,  and  it  ought  to  be  soj 
In  point  of  strict  regularity,  perhaps  it  ought,,  but  wboe 
it  is  not,  it  would  be  intended  to  be  the  act  of  the  un^ 
der-sheriff  himself.  In  the  present  case,  the  €k»uil  wS 
not  at  all  events  refuse  the  tMmdamm^  for  if  the  inquest 


r 
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Jias  been  illegally  summoned  and  holden^  the  coroner        1819« 
may  make  that  his  return  to  the  writ.  xhbKino 

agaimsi 

Fauuvt. 
Abbott  Ch.  J.    If  it  is, perfectly  clear  that  this 

jury  was  in  the  first  instance  unlawfully  assembled,  the 
Cour't  certainly  will  not  grant  a  mandamus  to  the  corOf- 
ner,  to  compel  him  to  proceed  in  the  inquiry ;  because 
the  result  would  be  this,  that  if  he  should  proceed, 
whatsoever  die  finding  of  the  jury  might  be,  the  inqui- 
sition  must  be  quashed,  as  being  void  and  contrary  to 
law«    Now  it  is  said  in  Hawkim'  P.  C,  that  when  a 
person  comes  to  an  unnatural  death,  the  body  shall 
not  be  interred  until  a  coroner's  inquest  is  holden, 
otherwise  the  body  is  to  be  interred.    In  2  Hawkini 
P.  C.  it  is  further  said,  that  when  the  coroner  re- 
ceives notice    of  a  violent  death,    which   regularly 
ought    to   be  from  the  peace-officer  of  the  parish, 
or  place  where  the  body  lies  dead,  he  is  then  to  issue 
his  precept  or  warrant  to  summon  a  jury  to  appear 
before  him  at  such  place,  and  the  jury  is  to  be  sworn 
and  charged  by  the  coroner  to  inquire  on  the  view  of 
the  body,  how  and  by  what  means  the  deceased  came 
by  his  death.    Th^  inquisition  of  the  dea^h  is  to  be 
taken  on  view  of  the  body,  and  not  otherwise  ;  because 
if  the  body  be  interred,  h^  may  dig  it  up  if  he  can  find 
it,  in  order  to  hold  the  inquest.    If  the  body  cannot  be 
found,  or.  is  so  putrified  that  a  view  would  be  of  no 
service,  then  the  inquest  shall  be  t^ken  by  Justices  of 
the  peace.    The  jury  being  sworn  on  the  view  of  the 
body,  they  shall  inquire  upon  their  oaths^  in  the  man- 
ner required  by  the  statute  de  officio,  coronatorisy  4  Ed. 
1,  St.  2,  which  requires  in  express  terms, ''  That  the  co- 
roner, upon  information,  shall  go  to  the  place  where 
any  be  slain  o^  suddenly  dead  or  wounded."    Then  in 
^  the  same  book  is  given  the  form  of  a  coroner's  address 
*  to  the  jury  when  he  administers  the  oath  :  **  You  shall 
diligently  inquire,  and  true  presentment  make  of  all 
such  matters  and  things,  as  shall  be  here  given  you  in 
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I8I9.  charge,  on  bchaif  of  otir  Sovefe^a  Loid  Ae  Kim^h 
'i^Tiinfik  touching  the  death  of  J^  B.  here  lying  dcad^  of  wko«c 
F^«^  body  you  shall  have  the  view ;  you  shall  present  no 
man  for  kated,  maUce,  or  ill  will,  i&or  spaie  any 
ihroQghfiear,  favor,  or  affection^  hot  a  tine  veolicfcgive 
according  to  the  evidence,  and  the  lM8fc  of  yonr 
skiU  and  knowledge/'  That  oa&h  impoats,  that  tke 
hody  of  the  deceased  is  present  before  Ae  jmy  ;  and 
the  coioner's  mqniskion,  whea  found,  seta  oat  whh 
stating,  that  the  kiquest  was  held  '^  upon  the  view  of 
Ae  body  of  A.  B:,  and  on  the  oatbs  A.  A  C.  to." 
There£i»e,  taking  the  whole  of  these  authoritiea  toge* 
Aer,  and  referring  to  the  very  wofds  of  the  statate  A 
i^cio  toromlora,  it  seems  to  me  theit  the  inquest  caor 
not  be  holden,  uidess  the  jury  and  the  coroner  bo  pre- 
sent together  jt^per  vitnm  corporis.  The  oath  is  then 
administered  to  Ihe  jury  by  the  coFoner.  It  cannot  be 
sufficient  for  some  other  person  to  eome  and  saj,  dnt 
he  is  clerk  to  the  coroner,  and^  call  the  jwy  togedier  of 
his  own  mere  authority,  and  Aen  proceed  to  holdthe 
inquest.  If  in  the  course  of  the  proceedniga  m  this 
case,  the  jury  and  the  coroner  had  been  together  at  the 
time  the  body  was  disinterred^  and  the  jnrf  had  thai 
seen  the  body,  and  had  beeh  sworn  afresh  by  the  colo- 
ns in  person,  that  would  be  a  different  thing;  batrthat 
was  not  done.  It  seems  to  me^  that  the  jury  wwencwr 
well  or  lawfidly  assembled,  and  that  if  l3ie  siqiiflRliQB 
was  to  ga  on,  it  would  be  a  void  inquest ;  no^tar* 
ing  been  held  in  the  way  wfadk  the  law  nqtaicu 
That  being  so,  we  shall  not  order  the  coronet  toga  on. 
What  further  proceedings  may  be  had,  vre  sse  not 
caHed  upon  at  present  to  decide. 

BArLBT  J.    I  am  of  the  same  opfmon,  and  I  en- 
tertain no  doubt  whatever  upon  the  case ;  fbr 

we  look  to  the  worts  of  the  statute  de  qfflch  t» . 

the  words  of  (be  oath  ad^nmistereid  to  tihe  jniy,  brtliB 
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ihTaariable  form  of  inqtiisitions  in  these  cases^  it  seems  1819. 
to  me,  that  the  matter  is  beyond  all  doabt.  The  words  thbKimo 
of  the  statute  are,  "  That  the  coroners,  upon  informa*  vjSmi^r 
tioH,  shall  go  to  the  place  where  any  be  slain  or  sud* 
denly  dead  or  wounded.  Then  they  are  to  go  to  the 
dead  body— Who?  Why  the  coroner  is  to  go,  and 
afker  that  the  jury  is  to  be  sworn.  Now  the  coroner  is 
a  known  law  officer,  and  part  of  his  duty  is  judicial. 
It  belongs  to  his  office,  and  to  his  office  only,  to  ad- 
minister the  oaths.  The  jury  cannot  properly  be 
charged  or  sworn  by  any  body  but  by  him.  Here  the 
jury  was  not  swcHti  by  the  coroner  at  the  proper  time 
of  swearing.  The  jury  are  to  be  sworn  by  the  coroner 
upon  view  of  the  body,  he  himself  having  a  view  at 
the  same  time.  The  form  of  the  oath  given  in  Bum's 
Justice^  imports  that  such  imist  be  the  case.  Now  iii 
this  instance,  on  the  6th  of  September  an  oath  is  ad- 
ministered .  to,  and  die  body  is  seen  by  those  persons,r 
who  afterwards  act  as  jurymen ;  but  the  oath  is  ad- 
aunktered  by  a  p«»on  who  had  na  authority  whatever 
to  administer  an  oath.  It  is  a  mere  extrajudicial  and 
gratuitous  oath,  not  producing  on  the  minds  and  con- 
sciences of  those  to  whom  it  is  addressed,  that  legal 
obligation,  which  an  oath  judicially  and  properly  ad* 
ministered  is  calculated  to  produce,  and  is  considered 
by  the  laiw  as  producing.  Then  the  jury  not  being 
at  that  time  under  the  proper  obligation  of  an  oath, 
and  being  in  effect  mere  strangers,  they  continue  their 
hiqairy  uitil  the  94th  of  Sepiemh&r^  when  the  coroner 
has  an  opportunity  of  seeing  part  of  the  body.  The 
body  is  not  seen  by  the  jury  at  that  time,  nor  are  the 
jury  ever  sworn  by  the  coroner  mper  vimm  ccrporU* 
The  form  of  an  inquisition  is  always  in  these  terms : 
'^  An  inquisition  intended  and  taken  at  such  a  place, 
before  A.  B*  one  of  the  coroners  of  the  county  of  ■■■■ 
upon  view  of  the  body  of  A*  £.,  lying  dead,  upon  the 
oaths  of  such  and  such  persons ;"  and  the  form  of  the 
oath  is,  ^*  You  are  sworn  to  inquire  of  the  death  of 
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1819.        A.  B.  here  lying  dead."    That  implies  that  the  dead 

The  Kino       hody  is  to  be  there  at  the  time  the  jury  aie  sworn.  la 

agaimt        tjjjg  ^^gg  ^^  jyj^y  ^^^  nQ^  properly  sworn— Ibe&TC 

never  properly  sworn ;  certainly  their  swearing  on  toe 
8th  of  September^  was  not  a  proper  swearing.  This 
Court  would  be  doing  great  injustice,  if  they  were  to 
direct  the  coroner  to  go  on  with  the  prosecotioo  of  an 
inquiry,  which  was  never  legally  commenced,  and 
never  legally  proceeded  in.  For  these  reasons  it  seems 
to  me,  that  from  the  beginning  to  the  end,  this  has 
been  an  irregular  proceeding,  and  that  the  Court  haie 
no  authority  to  compel  the  coroner  to  go  on  with  the 
inquest. 

HoLBOYD  J.  I  am  also  of  the  same  opinion,  that 
the  writ  of  mandamus  ought  not  to  be  granted,  ina^ 
much  as  no  authority  has  been  cited  to  justify  the 
conduct  of  the  coroner.  It  is  stated,  that  if  the  inquest 
has  been  illegally  summoned,  the  coroner  may  retom 
that  to  the  mandamui.  But  suppose  the  coroner  does 
not  chuse  to  make  any  return,  and  proceeds  with  the  in- 
quisitioti,  administering  oaths  which  by  law  he  is  not 
entitled  to  do,  and  taking  evidence  aflFecting  third  per- 
sons, are  we  under  such  circumstances  to  leave  it  to  the 
discretion  of  the  coroner,  whether  he  will  mAt  any 
return  to  the  mandamus  or  noty  when  we  are  now  satis- 
fied that  his  proceedings  are  irregular?  It  seems  that 
at  first,  the  coroner's  clerk  called  the  jury  togelH 
and  had  with  them  a  view  of  the  body.  Butbcw«* 
not  a  person  who  had  any  authority  to  proceed  in  that 
way,  nor  does  it  appear  to  me  that  he  was  a  person  who 
could  take  any  part  in  the  inquest ;  for  it  is  stated  by 
Hawkins  in  his  Pleas  of  the  Crown,  that  no  one  can 
take  an  inquest  in  any  case,  but  the  coroner..  ^ 
however,  the  coroner  does  afterwards  proceed  in  p^' 
son  with  ibe  inquiry,  and  before  he  has  any  vi^^  ® 
the  body  himself.  Now  although  the  statute  ie  4^ 
coionatbris  does  not  in  distinct  terms  say  that  the  coro» 
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Iter  shall  take  his  inquest  on  view  of  the  body,  yet  it  18 19* 
is  expressly  laid  down  by  Hawkins  (a)  that  the  inquest  thk  Riko. 
must  be  taken  on  view  of  the  dead  body,  and  that  an  p^JTJt 
inquest  otherwise  taken  by  the  coroner,  is  void.  Now 
here  some  of  the  witnesses  were  sworn  before  the  co* 
Eoner  had  a  view  of  the  body ;  and  unless  (here  be  a  view 
of  the  body,  the  whole  is  extra-judicial,  for  the  coroner 
has  no  jurisdiction  on  the  inquest  except  iuper  visum 
corporis.  Although  he  afterwards  had  a  view,  yet  the 
jury  were  not  present  on  that  occasion,  nor  were  they 
sworn  afresh.  If  they  had  been  sworn  again,  and  the 
coroner  had  re-examined  all  the  witnesses  upon  fresh 
oathfi,  taken  after  he  ha^  acquired  a  jurisdiction,  then 
the  proceedings  would  be  less  objectionable.  But  T 
take  it  to  be  clearly  irregular  for  the  jury  to  go  on  and 
determine  upon  evidence  given  by  witnesses  before  the 
coroner  had  jurisdiction  to  swear  them,  and  before  the 
jury  were  themselves  sworn  by  the  coroner  in  person,  * 
he  alone  having  competent  authority  for  that  purpose. 
I  think,  therefore,  that  the  Court  cannot  grant  a  mau" 
damns  under  these  circumstances.  No  injustice  will 
be  done  by  this  refusal,  because  it  is  open  to  the  par- 
ties to  inquire  of  the  death  of  the  deceased  by  a  com- 
mission appointed  for  that  purpose,  or  by  the  grand 
jury  of  the  county.  • 

Best  J.  As  it  appears  to  be  quite  clear  that  this 
inquest  was  irregularly  commenced  and  proceeded  in, 
1  think  there  is  no  doubt  that  we  oughtjnot  to  grant 
a  mandamus  to  compel  the  coroner  to  go  on.  I  am  of 
opinion  that  there  are  innumerable  irregularities. in  this 
case,  which  would  prevent  the  inquest  assembled  from 
finding  a  verdict.  It  does  not  appear  to  be  necessary, 
to  decide  the  question,  whether  a  coroner  can  appoint 
a  deputy  or  not ;  for  even  if  he  can,  this,  is  not  a  legal 
proceeding  by  the  coroner's  deputy.     From  the  facta 

(fl)  Ilawk.  P.  C.  B.  2,  c.  9,  s.  23.     - 
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1819*  disclosed  in  the  affidaTits,  it  appears  that  this  penon 
'nuRnra  a^ean  the  jorjr  and  takes  a  view  of  the  body.  If  that 
FAEBAjrr*  ^^  ^  proper  proceeding  on  his  part,  he  should  have 
gone  on  to  the  end  of  the  inquiry,  and  the  principal 
should  not  have  inierfered ;  instead  of  which  the  jury 
go  on  for  some  days,  and  then  the  coroner  comes  in 
himself  and  takes  up  the  business  which  the  jury  had 
aheady  begun,  and  he  proceeds  to  eifamine  more  wit- 
n^ses  befotfe  the  jury  sworn  by  his  deputy.  After 
seveiid  days  have  elapsed,  it  is  suggested  to  the  coroner 
tbait  he  had  not  taken  a  view  of  the  body,  and  conse- 
quently that  he  had  no  jurisdiction  to  proceed.  Upon 
which  he  eaus^  the  body  to  be  disinte^ed,  and  then 
he  ccmtents  himself  merely  with  a  view  of  its  face.  It 
i#  quite  clear  that  all  these  proceedings,  from  first  to 
lasfty  are  irregular.  The  time  at  which  the  coroner 
takes  his  view  is  clearly  irregular,  because  the  jury  is 
*  sworn  before  another  person  who  had  not  authority  to 
administer  an  oath.  Nothing  is  more  clearly  esU. 
blished,  than  that  no  inquest  can  be  held  except  saper 
vUtun  cof^Kim-— that  is  a  first  principle.  It  is  clear 
that  the  poroner  had  no  authority  to  proceed  with  the 
inquest  without  seeing  the  body.  Then  it  is  suggested 
that  he  did  see  the  body^— for  what  ?  to  give  him  a  jn«- 
risdiction  which  he  had  not  before.  But  then,  are  the 
jury  to  find  a  verdict  ujpon  testimony  which  they  could 
not  take  before  i  In  whatmanner  does  he  take  a  view 
<^the  body?  He  goes  by  himself,  without  a  single 
jurymaii  llttending  him :  but  then  it  is  said  not  to  be 
necessary  for  the  coroner  and  the  jury  to  go  together. 
As  well  might  it  be  said,  that  the  judge  might  hear  the 
eividence  ttt  one  time  and  the  jury  at  another,  in  every 
cause  tried  in  a  Court  of  Justice.  The  very  object  of 
lequiring  the  attendance  of  the  coroner  and  the  jury  at 
the  time  the  view  is  taken  is,  that  the  jury  may  have 
tile  bea^t  of  hearing  such  observations  made  to  them 
as  the  experience  of  the  coTQner  may  suggest  for  their 
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information.    The  language  of  the  statute  of  Edwa/d        IB  19* 
is  decisive  upon  the  subject ;  but  common  sense  would     Thx  Knr^. 
point  out  the  objection,  without  any  assistance  from      fawuxt. 
the  statute.    But  supposing  it  not  to  be  necessary  that 
the  coroner  shpuld  have  a  view  of  the  body  at  the  same 
time  with  the  jury,  has  .the  coroner  in  this  instance  le^ 
moved  the  difljculty  ?     He  merely  sees  the  face,  and  no 
further.     Can  that  be  considered  as  a  view  of  the  body 
to  answer  the  purposes  of  justice  i    He  is  to  see  the 
body  for  the  direction  of  the  jury  to  find  a  proper  ver- 
dict.    Merely  looking  at  the  face  of  the  body  after  it 
has  been  buried  a  great  many  days,  cannot  be  suffi- 
cient even  for  this  purpose.     But  I  should  not  have 
thought  it  of  so  much  importance  for  the  coroner  to 
see  the  body  at  the  same  t^e  with  the  jury,  if  after 
having  exhuined  it  and  viewed  it,  he  had  then  gone  on 
regularly.    What  does  he  do  ?  He  goes  on  to  examine 
fresh  witnesses  before  a  jury  not  sworn  by  himself.  He 
does  not  reswear  the  jury,  nor  does  he  reswear  the 
witnesses,  who  had  been  previously  examined  before  his 
deputy.    Upon  this  ground  alone  it  appears  to  me  that 
the  proceedings  are  illegal,  and  that  we  cannot  grant  a 
mandamus  to  continue  an  inquisition,  which  in  the  re- 
sult must  be  quashed. 

Rute  difdMuged. 
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TfinUyia)  Term,  sgtk  Geo.  Ill 

It  is  ordered^  that  from  and  after  the  last  day  of  this 
Term,  every  notice  for  justifying  bail  in  penoa  shall 
be  served  before  eleven  o'clock  in  the  forenoon  of  the 
day  on  which  according  to  the  present  practice  such 
notice  ought  to  be  served;  except  in  case  of  an  order 
of  the  Court  for  further  time,  in  which  case  it  shall  be 
sufficient  to  serve  the  notice  before  three  o'clock  in  the 
afternoon  of  the  day  on  which  such  order  shall  be 
granted ;  and  in  all  the  cases  aforesaid,  the  affidavit 
of  service  shall  specify  the  time  of  day  at  which  such 
notice  shall  have  been  served. 

By  the  Coukt. 


(«)  By  miataiE^  tikis  was  not  inseited  in  tliepreoediaifiHnibff* 
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ABATEMENT. 
See  MnwoMXB. 

1.  A  BILL  WM  fikd  in  TVtuttjr  vwsation 
XJl  agwnst  an  attorney,  as  of  the  pre- 
ceding Term»  with  a  special  memorandum 
of  a  subsequent  day  in  Tacation.  The  de- 
fendant pleadedapleainabatementendtled 
of  the  foUowinff  Term,  without  a  spedal 
imparlance.  Held,  that  tUs  was  rsgnlar, 
and  judgmentagncd  forwent  of  a  pka  was 
set  aside.    I/olme  v.  DoAy,  gent  one,  &c. 

Page  704 

2.  Plea  of  misnomer.  Mis-statement  in  the 
traverse  at  condunon  of  the  plea  of  the 
name,  by  which  the  defendant  b  called  in 
the  dedantion,  is  fatal  on  demurrer.  Lake, 
admin.  ▼.  Inwifod.  705,  note 

AC  ETIAM. 

Omisnon  in  oc  eiiam  part  of  bill  of  MiiOeeex 
of  Gondse  statement  of  cause  of  action  for 
which  defendant  is  arrested  on  bailable 
process  is  irregular,  and  he  cannot  be 
holden  to  bul  thereon.  Mumoe  r.  Rmpe, 

171 

AFFIDAVIT  TO  HOLD  BAIL. 
See  AkEEBT. 

I.  It  is  not  necessary  in  an  affidavit  to  hold 
to  bail,  tiliat  the  creator  should  himself 
swear  to  the  debt,  it  suffices  for  another 
person  to  swear  pontively  that  defendant 
U  indebted  to  plaintiff,  without  shewing 
that  deponent  is  agent  of  or  connected  with 
plmntiff.    Kwgr.ldxriiTitrnir.  58 


2.  Asdgnee  of  bond  may  make  affidavit  witfi^ 
out  joining  asagnor,  and  if  tender  of  bank^ 
notes  be  absolutely  negatived,  it  is  suffi" 
cient.  Page  58 

3.  In  action  by  asrignees  of  bankrupt,  a  po- 
dtive  affidavit  made  by  clerk  to  plaintiff'* 
attorney,  and  absolutely  denying  tender,  is 
sufficient.  58  (a) 

4.  But  affidavit  to  hold  to  bail  in  action  by 
ataignees  made  by  a  derk  of  the  bankrupt^ 
stating  that  defehdint  is  indebted,  as  ap- 
pears by  the  bankrupt's  books,  is  bad,  if  it 
do  not  state  tiie  deponent's  bdief  that  the 
debt  is  due.    Jbowe  v.  Farley,  92 

5.  In  affidavit  to  hold  to  bail  made  by  third 
person,  not  necessary  to  state  that  he  b 
agent  of  plaintiff,  nor  positivdy  to  nega- 
tive the  tender  of  bank  notes,  if  enough 
can  be  collected  from  the  affidavit  to  shew 
that  there  was  no  tender*  Brm/m  v.  Ikune, 

161 

6 .  Total  ondssion  of  dense  rebting  to  tender 
of  bank  notes,  not  cored  l^  43  0, 3.  c.  18. 
but  defects  are  cored.  161  («) 

7.  In  affidavit  to  hold  to  bail  made  br  plmn- 
tifl's  agent,  the  plaintiff  lumself  odng 
abroad,  if  it  be  positively  sworn  that  de- 
fendant b  indebted  on  a  judgment,  a  tnb- 
sequent  allegation  **  which  said  judgment 
b  still  in  force  and  onpaid  as  tab  (l^po- 
nent  believes,"  will  not  vitiate.  Biamdr. 
Drake.  165 

8.  Affidavit  that  plidntiff  b  a  transported 
felon,  cannot  be  rsad  when  affidavit  made 
hv  a  competent  agent  id,  ib. 

9.  An  affidavit  not  entitied  in  the  Conrt,  but 
purporting  at  the  foot  to  have  been  swmii 
befofe  J.T,  depq|f  filacer,  b  sofldent.  tf. 
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10.  Afldavit  hf  amt  of  pcnon  abroad, 
swearing  to  bdief  of  debt  dae  on  promis- 
lory  notes,  &c.  snAcient  to  ground  Judge's 
order  to  hold  to  baO.    Mm  y,  Bmrv, 

Page  168 

11.  Affidavit  to  bold  to  bafl  for  goods  sold 
and  delivered,  and  materiab  found  and 
wofk  done  by  deponent  for  the  defendant 
held  bad  in  not  stating  thai  the  goodi  wttt 
sold  and  delivered  to  the  dafeadaot.  BeUt, 
Thrupp.  331 

12.  Affidavit  must  state  that  the  goods  were 
sold  and  deUvered  by  the  phuntifr.  331  (a) 

13.  Affidavit  for  hire  of  carriages  hired  to 
and  for  the  use  of  the  defendant,  held  good. 

t'5. 

14.  So  sffidavit  for  work  done  for  defondant, 
without  adding  al  his  refnegt  ik, 

15.  Affidavit  made  in  this  country  to  verify 
the  hand-writing  of  the  BritUk  vice-con- 
sul, before  whom  an  affidavit  of  debt  was 
made  abroad,  must  contsin  the  action  of 
deponent,  and  defendant's  obtaininff  a 
hahea*  oorpat  does  not  cure  the  omissicm. 
TTmrU  v.  Fober,  463 

16.  jtan&i^  that  an  affidavit  of  debt  made  be- 
fore  a  BrUtA  vice-consul  abroad,  in  ihe 
absence  of  Uie  consul^  is  sufficient  to  hold 
a  defendant  to  ball.  Id,  sec  721 

17.  Affidavit  to  hold  to  baO,  stali^  that  de- 
fendant  was  indebted  to  pluntUT  on  a  bill 
of  exchange  payable  to  a  third  person  at  a 
day  now  past,  held  sufficient,  wifhout 
stating  at  what  da^  the  bill  was  |>ayal4e, 
and  wittbottt  shcwiog  the  connexion  be- 
tween the  pftyee  and  the  plaiatiff.  £Utem 
y.  Mortlake.  648 

18.  Affidarit  to  bold  tabaU  on  a  bill  of  ex- 
change for  523/.  17/.  6^2.;  diedaratioi^  on 
a  biU  for  523  /nra,  17  oout^  and  6  iCe- 
nitr*  8terUng{  held,  that  there  was  no 
variance  so  as  to  entitle  the  defei^dant  to 
be  diichaiwed  on  filing  common  bafl,  the 
inff«;T»ff  of  the  two  e^iesnons  beix^  the 
same,  dodtf  v.  Z^fcOe.  659 

10.  Variance  between  affidavit  and  writ  in 
lattmrs  of  defadamt's  nMM»  <•  IU»mB  for 
Rmnidkj  does  not  vi^ate  the  afiidavit. 
T.  RemutUt,  659^  note. 

20i  Mil  sfffHing  til  final  syilable  of  diofend- 
ant's  nsme,  as  iy  putting  <'  rum*'  iMtead 
of  ^  mn,"  immatenal  10  affidavjl  to  hold 
to  b^  Afum.  Mi£h.  T.  1«18.     66<),  note. 

21.  Somkk  that  it  is  sufficient  to  state,  that  a 
ootaiy  public  was  sworn  to  interpyet^  with- 
ovfr  stating  that  he  had  actually  latecpret- 
ed.  Jd.ib, 

AFFIDAVllS  iSl  61%nSR  CAStiS. 

Stf  Akrkst.  B^n.  GotT«,  9<^;  De- 
9Aiirxm.  ¥tlEABjan>ThMM^tmo'y4A^ 

I.  AffidfiTlti»  wUch  oMhllo.lnTe^itfM'filed 
a  week  before /rOsry  Tenn,  may  be  read 


with  leave  of  the  Court,  on  ihevint  I 
on  the  2d  day  of  the  Tom,  thm^  fibd 
after  tiie  specified  time.    Hoorr.ffH 

PHe27 

2.  Where  no  particulsr  time  is  mmbel 
for  filing  the  affidavits  on  whica  oom  ii 
shewn,  they  may  be  sworn  and  filed  it  loy 

'  time  before  sbriring  cause,  thongii  titer 
die  day  Mpointed  I17  the  nde.  S7 

TYflW  V.  JfaUy,  13< 

3.  Affidavit  of  truth  of  pka  in  abstonait 
may  be  made  by  third  person.  58 

4.  Affidavit  of  merits  must  appear  token 
been  made  by  party  himsdi,  or  his  ittor 
ney  or  agent.  Morris  v,  fhmt,  91,  wodm 
note,  723 

5.  Affidavit  not  entitled  in  the  CoDt,  tat 
purporting  to  have  been  sw«n  befiit 
J.  W.  deputy  filacer,  is  seffidcat  tkd 
V.  Drdlr.  KB 

6.  Affidavit  must  state  in  jurat  AediT  « 
which  it  is  sworn.    Dor  v.  Rm.        ^ 

7.  Time  (pven  to  obtain  a  fiirther  aidantia 
oompliance  with  the  rule  of  Court,  WA, 
59  Geo,  3.  that  the  motion  to  set  anden 
attachment  waa  OMide  fiir  the  only  iadn- 
nitv,  and  at  the  sole  expeoce  of  the  iaiL 
f\titKwgy,idm&mft$iAMmms, 

347, and  Bote 

a.  Noaffidahritnaedbefikdorasddrretyof 
the  dechuratfon,  on  dadiotm  sgaiarta  pi- 
■oneriiilbeinMitodyortheasNhaL  ^^ 
Umma  v.  SeuimiMtt.  '^ 

fi.  AAdavIt  that  lebfees  to  ffifeitl  Indict- 
mants  minic  tisre  sevwd  stonya  Tk 
JM^T.  aa4Mb.  ^^ 

!•.  Twm  aeparate  affidwHs  on  oae  mnp 
catittol ha  reai.  Amtu  45S,iotr 

11.  Affidavit  nuide  in  this  coontiT  to  verier 
ttMehttd-wfWng  of  the  A«Mri»cm4 
before  iriiotu  an  afldsHt  of  dni  w 
made,  mutt  contain  the  wMm^'^ 
deponent;  TUmrU  r.  F^ibir,  463*ite72l 

M.  Deacribang  a  cleric  as  MUb;  with  l»i 
employer,  whose  addition  b  staled,  'a  ■»; 
ficient  to  hold  to  bail.  .iAmi.  ^ 

13.  Clerical  errors  and  bad  apelfia^afe^ 
a  sufficietit  ground  for  reJeBcfaig  aB4» 
vlt.     Bromiey  v.  fboter.  ^ 

U,  Clerital  eimors,  such  sa  "  Atka^ 
instead  oT  "  deponent," ''  Couff '  bf^ 
of  «<  Office,"  bdd  tmmaterisi  ia  tf  lib- 
vit,  where  the  meaning  wss  dear ;  ^' 
where  the  itiitake  l«aires  ffii  9ffim 
doubtfuL  Arnm.  ^M||| 

15.  An  affidavit' sUting  that  deponent  tav» 
n  par^  wirti  a  <<  true,"  0SHtdBithef«> 
I'  ^W*"  of  the  dacIaiatioB  in  cj^ctoMBt, 
is  ba4i    j/wna, 

16.  Affidavit  in  aitppo^  uivs^aid  fiffj*- 
viewing  UWttioa  of  coita  fiQst  be  Gopfti^ 
10  tlia  ol^eatioaa  alladgodagaiost  the  ^- 
ation,  and  iwt  iirter  into  the  inM<  'J. 


Uam  V.  Hwnt, 
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17.  Affidavits  oontaining  general  slanderoiiB 
statements  injurious  to  the  character  of 
bail,  eannot  be  received.   Sanderttm*9  bail. 

Page  676 

18.  Alldavits  swora  before  a  justice  of  the 
peace  in  ScotUmd  are  adnmunble  in  a  cause 
in  this  Court,  if  the  hand-writing  of  the 
justice  be  authenticated.  TuruiuU  v. 
Moreton.  721 ,  and  see  463 

19.  Held  that  affidavit  of  merits  cannot  be 
sworn  to  by  a  third  person.  The  King 
V.  the  Skerif  of  MkUktex  in  Hepper  v. 
Leifi,  723 

20.  Affidavits  entitled  ^.  B.  and  others 
against  C.  D.  (without  setting  out  the 
names  of  aU  the  plainlaffii  in  the  eanse) 
cannot  be  read  in  shewing  cause  against 
a  rule,  but  the  Court  refused  to  make  the 
rule  abaoUite  with  costs  upon  such  an  ob- 
jection*    AUhum  v.  Cattaw.  727 

21.  Affidavits  in  support  of  the  rule  for  an 
attachment  against  the  SherHT  for  not 
bringing  in  the  body  nnet  be  entitled  with 
the  names  of  all  the  parties  to  the  snii ; 
and  though  the  affidavits  correspond  with 
the  rule  for  the  attachment,  vet  if  all  the 
parties  be  not  insnled  in  tbe  affidavits, 
the  Court  will  set  aside  the  attaduaent. 
Eiherington  v.  Kentp^  and  others. 

727,  note 

22.  Affidavit  in  support  of  rule  to  set  aside 
service  of  writ  for  irregularity,  in  an  action 
agiunst  three  persons,  on  the  ground  that 
the  attorney's  name  is  not  indorsed  on  the 
process,  must  be  entitled  with  the  names 
of  aU  the  defendants.  jJmn,        726,  note 

AMENDMENT. 

Sfie  Bail-piece.  Summoks  akd  Oeder, 
Peocess,  Record  o/Niai  Prius, 

1.  Court  will  give  leave  to  amend  a  record 
by  inserting  a  special  memorandum  of 
the  day  when  the  pUdntiiPs  bill  was  filed 
after  a  writ  of  error  brought,  on  payment 
of  costs,  defendant  being  at  liberty  to 
plead  di  now  upon  terms.  iHnchin  v.  Oipt. 

45 

2.  Court  of  C.  P.  will  not  in  penal  action  alter 
the  term  of  which  the  dedaration  is  enti- 
tled, in  order  lb  bring  it  within  the  time 
limited  by  statute  for  commencement  of 
tiie  action .  45  {a) 

3.  Where  the  derk  of  the  errors  m  C.  P.  in 
transcHbiag  the  reoord  by  mistake,  enti- 
tled it  generally  instead  of  specially,  held 
that  he  ought  correct  hia  error 

277,  note  (a) 

4.  Court  rejected  an  application  to  amend 
the  entiy  of  a  wrdlct  according  to  the 
notes  of  arUtrator,  oa  the  ground  that 
tiKV  had  no  powerto  compel  rach  notes  to 
he  mufldtt  before  them.  StouguUv,  Ommp^ 
kttt.  2B3 


5.  Entry  of  a  verdUi  may  he  amended  ac- 
cording to  the  notes  of  the  Judge,  but  ap- 
plication for  that  purpoae  must  be  made 
before  the  Judge,  aad  not  to  the  Court 
ScmtgnUy.  Cmn^keO,  Page  2^ 
Orahmm  r,  B4fwham                •     284, -note 

6.  Leave  will  not  be  granted  to  amend  the 
copy  of  writ,  so  as  to  make  the  service 
good.     Suthgrkmi  v.  TtMt,        320,  note 

7.  Writ  or  copy  cannot  be  amended  by  the  par- 
ty without  re-aealing.    itradv,  Middktm, 

319,  and  note 

8.  After  the  delivery  of  the  paper  book  to  the 
clerk  of  the  papers,  with  a  memorandum 
generally  of  ifridLi^AiuttTenn,  correspond- 
mg  with  the  declaration,  ndther  party  has 
a  light  to  amend  it  by  making  a  special 
memorandum  of  the  day  of  denvery  of  the 
dedaration,  without  an  order  to  amend. 
Ckmenisf.  SUrUng,  336 

9.  A  writ  of  ctf.  Mt.  varying  from  the  judg- 
ment in  the  sma  recovered,  aiii^he  mend- 
ed on  shewing  caaae  against  a  rule  for  set- 
ing  aside  the  same,  on  payment  of  costs, 
and  defendant  to  bflag  no  aotton.  Steom- 
mm  V.  4?4M<fak  349 

l#.  Cm*  M.  may  be  amenisd  bjf  laatftla^  a 
smaller  sum,  wheve  dsfoaiiaBl  eaetama 
no  inconvenience  thereby.  3Mi  (a) 

U.  fti.  as.  maybe  amended ia  name  of  plam- 
tiff  or  defendant,  oreemrtfaiwhlehitiB  re- 
taniable.  tft. 

12.  HddhiCP.thatmolioBslMldbenMule 
to  amend  before  time  of  shewing  csnse, 
or  ooets  will  be  given  of  metfen  ie  set 
aside.  a9«^(a) 

13.  If  a  writ  of  error  be  %ioHAt  by  a  feme 
covert  wMhont  Mning  her  hndMMidv  the 
court  «^  not  anow  an  anMndment  in  the 
writ,  milees  it  appears  by  tfdnvit  that  the 
husband  eoncurs.  Binn$  r.  Prait,         369 

14.  Ijeave  wtH  net  be  granHd  to  amend  a 
writ  by  adding  the  nsase  «f  another  per- 
son as  plaiatilf.  Adsmtm  v.  — «-»•  369  (a) 

16.  Where  aa  ejectment  had'  been  brought, 
and  judgment  reeovered  in  1798,  aad  the 
term  of  the  demise  laid  In  tile  dedaration 
had  since  esphped,  tile  €oart  lafbsed  to 
great  a  rale  for  eakrgingtlie  esna  aad  ia- 
fluing  a  wtrt/«cfo»,  the  pesssiilon  having 
changed,  aad  tiie  person  who  was  the  own- 
er having  since  died.  1M«  v.  JbadM  and 
mutiher.  535 

16.  Amendment  aHowed  la  deelaratioa  of 
ejeetmeat,  where  Che  day  of  tiie  demise 
was  latf  before  the  title  aocroid.  ilsedem. 
Rnm/brd  and  another  v.  Miller  and  Levett, 

536 

1 7.  Ameadment  fUowed  ia  the  dayH>f  the  de- 
mise in  a  dedrntioa  fci  ejeettnentoa  a  for- 
feltare  for  tflapkiations.    AmUi  ib. 

1%.  Dedaintion  In  eieotnMnt  amended  after 
judgmeat,  and  a  writ  of  eiror  brought,  by 
leaving  oat  the^^mil  tgnmenta.  jimm 
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19.  Wlwre  there  is  a  misjoinder  of  conots, 
uid  one  count  is  partly  in  case  and  partly 
in  treapaav,  and  another  count  is  entinly 
in  trespass,  tlie  Tcrdict,  if  taken  generally, 
■nay  be  amended  according  to  tlieeridenoe. 
Jimritr,  Dmrit.  Page  625,  note 

APPEM.. 
St9  Justices. 

APPEARANCE, 

1.  Appearance  cures  im^laiity  in  process. 

129  {a) 

2.  Attorney  undertaking  to  appear,  compel- 
led to  perform  it,  though  obtained  by 
fraud.  ib. 

3.  Irregularity  in  proceaa  cured  by  undertak- 
ing to  appear,  &r.    Anvm.  129 

ARBITRATION  AND  AWARD. 
S^  Ajczvbmxvt,  2.    AmftcsT  akd  Db- 

TAIVER,  25. 

1.  Where  an  arbitrator  anthorisedto  tax  costs 
in  a  cause,  has  allowed  an  item  which  It 
is  insisted  ought  not  to  hare  been  chai^ged. 
Court  will  not  refer  the  matter  to  the  mas- 
ter,    jtmm.  38 

2.  Wliere  cause  has  been  referred  to  arbitra- 
tkm,  and  costs  are  directed  to  abide  event, 
that  means  legal  crent,  and  therefore 
where  in  an  action  of  treses  to  land,  the 
arbitrator  found  no  damages  for  plaintiff, 
and  directed  both  parties  to  pay  their 
own  costs,  held  that  plaintiff  was  entided 
to  DO  costs.     Wmu  r.  Otbume,  183 

3.  Award  does  not  amount  to  Judge's  certi- 
ficate, so  as  to  entitle  plaintiff  to  costs 
where  damages  in  trespass  are  under  40«. 

185 

4.  Where  cause  is  referred  by  order  of  mil 
frimt  to  ariiiitration,  the  deatii  of  one  of  the 
parties  at  any  time  before  award  made  is  a 
revocation  of  ariutrator's  authority,  and 
Court  will  set  aside  award  made  after 
death.    Coqpar  v.  Johmm,  187 

5.  So  wliere  verdict  taken  by  consent  sub- 
ject to  award,  and  defendant  dies  after  ver-    | 
diet,  but  before  award.  | 

Page  187,  note  (a)    I 

6.  Order  of  niti  pruu  may  be  made  a  rule  of 
Court,  after  notice  of  revocation  of  arbi- 
trator's authority.    Asttm  v.  George.    200 

7.  Judge's  order  referring  to  arlntnlion  not 
revoked  by  revocation  of  submission. 

202,3 

8.  Where  order  of  reference  is  made  at  iVm 
Prim  with  clause  for  costs  in  case  of  af- 
fected delay,  or  preventing  the  award  from 

.  being  made,  and  one  of  the  parties  revokes 
arbitnuor'f  power,  because  he  was  not 
able  to  procure  his  witnesses,  he  is  not 
liable  to  oofH.    AHfm  v.  Gtorgt.         204 


9.  Where  an  aibitrMor  awards  dunages  vi^ 
out  any  mention  of  costs,  aod  AmtB  thit 
execution  shall  not  be  taken  ootibrtbe 
damages,  but  that  they  shaD  be  aet  off 
against  countermands  of  defeDdut,  tie 
plaintiff's  attorney  may  take  oat  encn- 

I    •   tion  for  the  costs,  which  bv  the  nk  of 

I       reference  were  to  abide  the  award.  H^i- 

gaU  Archway  Company  T.  Snk.  F^c3i5 

10.  An  arbitrator  under  a  rate  of  refereaor, 
which  directs  that  the  costy  of  the  cane 
ahall  abide  the  event,  has  no  pover  to  di- 
rect those  costa  to  be  set  oH  agnssttbe 
costs  in  a  prior  cause,  altkoof h  aU  nut- 
ters in  diiAfrmce  are  referrnL  Botthe 
award  is  not  to  be  set  aside  entirely,  but 
only  for  that  part  which  is  incomcL  fhi- 
*ttdr,  JOM.  ^^ 

11.  The  Court  will  not  set  aside  in  mnl 
on  the  ground  that  the  aibitntor  vas  ns- 
taken  in  law,  unless  the  principkiofliv 
upon  which  he  has  decided  afvpearapn 
the  face  of  the  award.  Amm.  ^4 

12.  Held  that  where  the  law  and  fitt  oe  iv- 
ferred  to  an  arbitrator,  the  avard  vffl  not 
be  set  aside  unless  there  appear  to  be  onr 
in  law  on  the  foce  of  the  award.  Dm  r. 
ThompmH,  ^^  <' 

ARREST  AND  DETAINER. 
St€  Attornev.    Defosit.   Procesi 
Misnomer. 

1.  The  statute  10  Geo.  3.  c.  50.  takes  tw^ 
the  privilege  from  arrests  finom  aemati* 
pears,  though  necessarily  empkwfd  iboa 
tiieir  persons  and  estatesj  and  thenftietbe 
Court  refused  to  discharge  the  deftditf 
upon  common  bsil,  who  was  emploTfdtf 
surveyor  on  the  estate  of  a  peer.  t'««*f 
V.  Suiiih.  .  W 

2.  Where  the  first  action  is  cooproaaci 
and  a  second  is  brought  for  same  oatfi 
Court  will  not  set  aside  bsil-boDd,fl^ 
proceedings   are   vexations.     ^''**,J[' 

.  3.  Plaintiff  cannot  arrest  defendant  a  Moaf^ 
time,  after  diacontinniog  first  adioB,  m 
costs  are  taxed.  "* 

4.  After  a  nonsuit  on  the  gronadof  iv** 
riancein  action,  in  which  defeadiat  «jtf 
arrested,  he  may  be  sgain  arrested  iff  the 
same  cause  in  a  second  sction.  ^ (f*9 
V.  King.  2» 

5.  Second  arrest  lawfol  after  di8O0nti«>>^ 
of  former  action,  and  after  thtooiti^ 
been  Uxed  and  pidd.  V^*  ** 

€.  Defendant  may  be  arrested  bj  o"!''^ 
of  bankrupt  although  he  was  airestsdr 
bankrupt  for  same  cause,  if  it  w«f  os^ 
sary  to  discontinue  the  f  rsl  actsm  |»^ 
ground  of  the  ha^./j-uptcy.  J^ 

7.  Defendant  cannot  be  arrested  ^J^'f 
t3*i*e  after  having  been  mpeneded  thu^P 
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plaiatilf  s  lachei  in  tht  first  action. 

Page  274,  note 

8.  Nor  where  first  action  was  ducontinaed, 
because  brougbt  before  the  credit  had  ex- 
pired, id,  ib. 

9.  Bankrupt  and  Insolvent  debtor  cannot  be 
arrested  on  promise  to  pay  tlebts  firom 
viiich  they  hare  been  discharged,     id.  ib, 

10.  Defendant  who  pleads  nonjoinder  in  a- 
batement  of  an  action  in  which  he  was  ar- 
rested,  may  be  affain  arrested  in  a  new  ac- 
tion against  all  the  contractors.         id,  ib, 

11.  So  defendant  may  be  arrested  a  second 
time  when  first  action  is  settied,  by  the  de- 
fendant's giving  a  draft  which  is  afterwards 
dishonoured.  id,  ib, 

12.  So  where  cause  is  referred  to  arbitration, 
defendant  may  be  arrested  on  the  award, 
though  he  was  arrested  on  the  original 
action.  id,  ib, 

13.  So  defendant  may  be  arrested  in  action 
on  judgment  where  he  was  not  held  to  bail 
in  first  action.  id,  ih. 

14.  Defendant  may  be  arrested  a  second  time 
in  a  Court  which  proceeds  by  different 
methods  of  redress  from  that  in  which 
first  action  was  brought  id,  ib, 

15.  Where  the  first  action  is  not  bailable, 
the  Court  will  not  set  aside  an  arrest  in  a 
subsequent  action,  thontrh  the  first  was 
still  pending  at  that  time.  DavUom  v. 
Cteworih,  275,  note 

16.  Where  a  defendant  is  let  out  of  custody 
at  his 'Own  request,  in  order  that  he  may 
attend  to  his  business,  he  may  be  agun 
arrested  on  the  same  affidavit.  Penfold  v. 
MaTuxU,  id,  ib. 

]  7.  Second  arrest  must  be  vexations  in  order 
to  induce  the  Court  to  discharge  defend- 
ant.   Per,  Cur.  276 

18.  Mliere  the  defendant  has  been  arrested 
in  an  action  brought,  in  the  name  of  a 
bankrupt  by  the  authority  of  his  assignees, 
be  cannot  afterwards  be  arrested  at  the 
suit  of  the  asngnees  for  the  same  cause  of 
action,  when  the  first  action  has  not  been 
discontinued,  nor  the  costs  paid.  Carter 
V.  Hart,  276 

19.  Where  the  first  action  is  brought  in  the 
name  of  the  bankrupt  without  the  autho- 
rity of  the  assignees,  it  seems  that  the  de- 
fendant may  be  arrested  a  second  time 
without  the  first  being  discontinued,  or  the 
costs  paid.  276,  note 

20.  Where  a  defendant  had  been  twice  ar-^ 
rested  in  two  different  counties  for  the 
same  cause  of  astion  and  had  put  in  bail  to 
two  writs,  the  Cou^  refused  to  grant  a 
rule  absolute  fi>r  setting  aside  one  of  two 
actions  brought  against  the  defendant,  as 
there  was  in  feet  Imt  on*  action,  and  the 
proper  course  was  to  move  that  jinezon- 
eretur  mis^t  be  entered  on  one  of  tht  bail- 
pfeeii.    PmiMdli.Hmdtfttn.  ^92 

3  E^ 


21.  Although  a  detainer  was  lodged  Against 
the  defendant  pending  a  rule  for  discliarg- 
ing  iiim  out  of  custody,  on  the  ground  of 
a  defect  in  the  affidavit  on  which  he  was 
originally  arrested,  it  was  held  that  the 
defendant  was  not  entitied  to  be  discharg- 
ed firom  such  detainer,  there  being  no  col- 
lusion, and  the  plaintiff  in  the  second  ac- 
tion not  bdng  acquainted  with  the  circum- 
stances of  the  original  arrest.  Barkky  v. 
Faber.  579 

22.  A  defendant  wrongfully  arrested  is  not 
entitied  to  be  discharged  firom  subsequent 
detainers,  tmlass  there  has  been  collusion 
between  the  plaintiffit  in  those  causes  and 
the  person  by  whom  the  defendant  was 
originally  arrested.    CaUawayi  v.  Bond, 

580,  note 

23.  The  sheriff,  and  not  the  phuntiff,  is  sub- 
ject to  the  costd  of  an  illegal  arrest,  unlest 
the  plaintiff  is  privy.    Jd,  ib, 

24.  A  defendant  is  not  entitied  to  be  dis* 
charged  out  of  custody  on  the  ground  of  his 
having  been  arrested  upon  a  warrant  in 
which  the  names  of  the  plaintiff^  are  not 
conformable  to  the  writ,  if  the  defendant 
be  not  misled  by  the  mistake,  and  there- 
fore where  the  arrest  took  place  on  a  war- 
rani  which  required  the  defendant  to  an- 
swer A.  B.  and  two  others,  held  that  he 
was  not  entitled  to  be  discharged.  WiU 
U/onuY,  Lewit,  611 

25.  The  summons  of  an  arbitrator  to  whom 
a  cause  has  been  referred  by  order  of  the 
Court  of  Chancery,  protects  a  party  from 
arrest  under  process  of  this  Court,  em- 
ployed in  the  bon&  fide 'obedience  to  the 
summons.  But  where  a  party  residing  in 
L.  was  summoned  to  attend  an  arbitrator 
at  E,  and  was  required  to  bring  with  Um 
certain  papers  then  at  C.  and  he  went  to 
the  latter  place  where  all  his  papers  were 
to  make  a  selection,  and  having  staid  there 
more  than  twenty-four  hours  for  that  pur- 
pose and  necessary  refreshment,  was  ar- 
rested. The  majority  of  this  Court  held, 
that  he  was  not  entitled  to  be  discharged 
out  of  custody,  having  no  right  to  stop 
and  sort  his  papers.  Randall  v.  Gumey,  679 

26.  Held  by  the  majority  of  the  Court  of  Ex- 
chequer,  that  defendant  was  under  drcum- 
stances  resembling  those  of  last  case,  prii 
rilegcd  from  the  arrest.  The  application 
may  be  made  either  to  the  Court  under 
whose  process  the  privilege  is  claimed,  or 
to  the  Court  out  of  which  th^  process  is- 
sued upon  which  the  party  was  arrested. 
Rickefts  V.  Gumey,  682 

ATTACHMENT. 

iS«r  Attorn  Br,   Sheritp,   Bail-bokb, 

Bail,  35. 

1.  CoMtwiU  not  grant  mk  that  ««r?lct  of 
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ftUkclimcnt  on  dcfeiutnnt's  attorsrr  itliaU 
be  ROfiRcient,  though  it  be  sworn  tfcat  re- 
peated attempts  have  been  ma^c  to  nerve 
him  personally  with  a  copy  of  t!ie  airard, 
but  he  was  not  to  be  found,  and  nltlioug:h 
It  is  suggested  that  defendant  Iceeps  out  of 
the  way  to  avoid  bein^  sen-t-d.  Rettdr, 
Fore.  pnjrc  170 

^.  Attachment  for  contempt  in  not  payinjr 
money  ponuant  to  Master's  allocatur  can 
not  be  supported  on  affidavit  of  demand  of 
the  money  by  a  ckrY  "wWiout  sbewinfr  a 
power  of  attorney.  Jf/artlry  v."  /farlcw,  299 

3.  Attachment  against  shcHfrwill  be  set  andc 
where  bail  above  have  been  put  in,  though 
they  were  put  in  by  a  new  attorney  on 
behalf  of  the  bail  beloir»  without  an 
or<?er  for  changing  the  attomev.  The 
Ki»M^  V.  The  SAmfi  6f  Tjondon.  329 

4.  Affidavit  for  setting  ^«(idc  a  regular  attach- 
ment against  the  stibrifT  must  in  terms 
comply  with  the  nile  of  Mich.  Tertn,  59 
CrVo.  3.  And  an  affidant  miulc  on  behalf 
of  bail  tor  setting  aside  an  attachment, 
whicli  did  not  state  that  the  affidant  was 

,  made  for  the  on/y  indemnity  of  the  bail. 

and  at  their  (^cnce,  i«  bad ;  but  time  was 

given.    Ttie'TTij^  v.  The  Shtriff;!  of  Mid- 

dUtex,  347 

And  note  :  and  see  721,  722 

5.  Wlicn  the  nde  to  bnngin  the  bodV  ex- 
pires on  the  last  day  ofTerm,  an  a<!Kch- 
ment  asainst  the  sheriff  mAy  be  moved  (br 
at  the  rising  of  the  Court  on  (hat  day.  Her, 
v.  The  SAerif  of  Surrey .  356  (a) 

6.  ^Yhe^e  two  days'  time  Is  given  to  justify 
bail,  an  attachment  may  issue  on  the  se- 
cond day.     Thmnp.%on*sbtd\,  356 

7.  An  attachment  against  the  'AxeAff  is  to 
sUnd  as  a  security  for  debt  aUd  c()st8,  im- 
less  the  plaintiff  by  the  default  In  not  put- 
ting in  bail  has  lost  such  a  trial  as  would 
luivc  enabled  him  to  get  judgment  of  that 
Term.  The /TiVi^  v.  The  .V><cr»^  of /.oii-  | 
don,  .     ,  .  ,  357    I 

8.  Action  by  original  dllTers  from' an  action 
by  bill  as  to  the  time  of  obtaining  judg- 
ment,  the  jury  process  in  the  former  being 
returnable  on  a  genera]  return  day ;  'and 
therefore  though  the  plaintiff  may  have 
lost  a  trial  at  the  last  sitting  in  Term,  yet 
if  judgment  could  not  be,  obtained  until 
next  Term,  he  has  not  lost'^'a  trial"  with- 
in the  technical  import  of  tl&at  terra.  The 
King  V.  Sheriffs  of  London^  iS, 

9.  Proceedings  stayed  on  attachment  on  pay- 
ing of  costs  where  bail  has  been  perfected, 
and  the  attachment  is  not  to  stand  as  a 
security  unless  a  trial  has  been  lost.  Snow 
y.  Heather,  357(a) 

10.  It  is  not  necessary  that  an  affidavit  should 
b^  made  of  service  of  the  notice  of  render, 
ip  order  to  complete  the  render  so  as  to  4 

'  frcitjA  kn  iitClKchmeWk  aMIIiiat  the  iherflf,   ; 


notice  of  vender, _ 

of,  is  irregular.  The  Ainf  r.tfaeAb/iof 
Afiddkttx.  hp  3U 

11.  Nor  is  it  necessary  iaonkr  to  dbcfaarge 
the  sheriff  to  make  in  entry  of  tbe  aMuf. 
/fMrin  themarshiil'sbodL  Aadtlieil- 
tachment  was  set  aside  with  cats.  Tke 
Kintf  V.  the  .Skerifi  of  MitUkKx,      VA 

12.  The  Court  will  not  grsnt  t  ndc  to  ds- 
pease  with  pentonal  aerrioe  of  the  Maitor'i 
mOocatwr  for  costs,  with  ■  nev  to  u  it- 
tachmeot,  on  an  afidarit  thit  the  tcMit 
keeps  oat  of  the  way  to  anwi  bdif  soni 

13.  Where  a  defendant  vsi  nndaed  lAff 
the  time  lor  putting  in  hoi  hid  ecpM, 
hat  within  the  Anther  time  lUovci  Ub 
for  that  purpose  by  the  Coorti  lUU,  v 
an  attachment  med  afkcr  notice  of  wA 
render  was  regular,  and  cowld  apt  beat 
aside  without  an  affidarit  of  nonlSi  ^ 
cially  as  no  bail-bond  had  hen  ftko- 
The  Aln/r  v.  the  Skerifi  of  LmA».    '^ 

14.  Attachment  agamst  the  sheriff  fiBrjit 
bringing  in  the  body  will  not  be  set  ** 
With  costs*  when  the  reader  w«  too  hit. 
^unn.  5C,>« 

15.  There  mitst  be  an  affidarit  of  nenb.  ir 
that  the  application  is  ipade  on  faebif « 
the  bail,  or  of  the  sheriff,  in  oder tt^ 
aside  the  attachment  Jd.        ^  ^  j- 

16.  On  motion  to  set  aside  in  itfW"°'j' 
where  an  affidarit  of  merili »  foM 
it  is  not  neceasarv  to  state  ^'■"r 
half  the  motion  is  made.   BdT.Tip. 

17.  Where  an  attachment  iasncd  ipi^  J 
sheriff  for  not  tahxQg  &  hd-hosi* 
Coart  on  motion  of  the  defeadsstiic^ 
to  set  aside  the  attarhncnt  oa  Of  Ib^ 
bat  upon  an  tffidarit  of  **>"|^^|'|[^ 
him  in  to  defend,  ordering  the  «•**■"* 
to  atand  as  a  tfecuxitj.  TWaWt. Jiin; 
ran.  ^ 

18.  The  Court  will  Hot  setMideawg*;^ 
tachment  agtunat  the  dicriffvrvfg^ 
of  costs,  on  the  productaoaof  la  •!■'* 
of  merits  by  the  defendant  himieM^ 
the  Sherif  of  Af«dUbMw»iA  tctfitf^ 
per  V.  Jjetii.  Jz 

19.  AtUchment  agAiat  the  iheitf  *<  *; 
on  the  ground  that  the  aotiee  aidtf^ 

to  hul  %aa  not  entitled  ia  ^  ff* 

Ik*- 


andjiherefore  an  attachment  iasiitda(ler  '      aMaar 
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%  Attornty  remliiiitted  without  fine  or  pay- 
ment ot  arrears,  on  affidavit  that  for  two 
yean  ke  had  been  prevented  by  illness  from 
practiflinr.    Ex  parte  Rickardt,    Page  101 

3.  Form  of  rule  for  readmission.    Id,       ib, 

4.  Affidavit  to  ground  readmission  of  an  at- 
torney without  fine  or  payment  of  arrears. 
Ex  parte  Oarke.  102  (a) 

5.  Where  attorney  has  continned  to  practise 
after  his  certificate  has  expired  through  in- 
advertence of  a  clerk  employed  to  obtain 
certiiloate,  the  Court  will  readmit  him 
without  a  Term's  notice.    Ex  parte  —— 

153 

6.  Court  will  not  dispense  with  necessity  of 
Term's  notice  on  teadmission  on  ground 
of  pecuniary  embarrassments  and  illness, 
unless  attorney  has  ^scontinued  practia- 
ing  during  t^e  interval.   Ex  parte  BttrtUit, 

207and64()    { 

7.  Attorney  wHl  not  be  readmitted  without 
Term's  notice,  on  ground  that  he  has  been 
i^broad  for  some  time,  and  that  agent 
neglected  to  take  out  his  certificate  during 
his  absence.    Ex  parte  ff^aitun, 

208  and  646 

8.  Held  liable  to  pay  coats  of  sham  pleas, 
though  instmctal  by  his  client  so  to  plead. 
F'inetnt  v.  Gr«n»e,  182 

9.  Plaintiff's  attorney  compelled  to  refund 
coste  of  bin  o^  MMktexyXi  appearing  that 
no  precipe  or  warrant  to  prosecute  was 
filed  in  office,  and  also  atUched  for  not 
answering  affidavit  relating  thereto. 

186  and  see  651 

10.  Where  attorney  took  out  his  certificate 
on  25th  Notfember,  was  arrested  in  begin- 
ning of  Jaxuary,  put  In  bail  above,  and 
did  not  apply  to  Court  to  avail  himself  of 
kis  privilege  till  3d  Febrntay  ;  application 
held   too  late.    Bernard  v.  fVtuningttm, 

188 

1 1 .  Attorney  of  any  Court  may  be  (yscharged 
on  common  balL  188  (a) 

12.  Where  authority  was  given  to  attorney 
•  to  protect  defendant  frotti  arrests,  and  be- 
fore authority  was  countermanded,  attor- 
ney gave  undertaking  to  put  in  bail  for 
defendant,  Court  would  not  set  aside  pro- 
ceedings on  behalf  of  defendant,  though 
iko  dislaimed  authority.      Buckle  v.  Roach, 

193 

1^.  Court  of  C.  P.  refused  to  set  aside  order 
of  nisi  priMf  referring  causic  to  arbitration, 
on  siffidavit  by  defendant  that  she  desired 
her  attomf7  not  to  refer.  193  {a) 

14.  Court  will  set  aside  action  brouffht  with- 
out authority,  for  otherwise  defendant 
would  be  twice  charged.  ib. 

Id.  Attachment  granted  on  master's  alloca- 
tur for  costs  due  from  plaintiff  to  his  attor- 
ney, althovffh  attorney  cDsquall&ed,  plain- 
tiff having  deceived  the  whole'of  the  debt 
and  costs  from  Meacknt.  Dhnondv.  CktrAe 
and  another.  222 

16.  Defon'dant  having  been  didchaiiged  out 


of  custody  with  consent  of  plaintifr,  not- 
irithstHnckng  notice  from  sherilT  to  attor- 
ney not  to  discharge  him  till  costs  were 
paid,  lx)urtheld  that  shcriflTwas  not  liable 
for  cosbt.     MarUn  v.  Frattcis,       Page  241 

17.  Affidavit  to  readmit  an  attorney  who  had 
not  taken  out  his  certificate  for  more  than 
a  year,  must  stete  in  express  terms  that  be 
had  not  practised  in  the  Interval.  Ex  parte 
if  MOM  316  and  646 

18.  The  Court  granted  a  peremptory  nde  for 
attorney  concerned  in  shewing  cause 
agninst  a  mttndtumts^  to  file  his  affidavits  on 
the  morrow,  the  rule  for  the  numtOmuis 
having  been  made  absolute.  The  King  *. 
the  JMtUes  of  Middkaex.  3o9 

l^.  Where  an  attomev's  dertc  has  served 
part  of  his  time  with  one  attorney,  and 
part  with  another  to  whom  the  articles 
were  assigned,  the  name  of  the  assignee 
must  be  inserted  in  the  notice  of  intention 
to  apply  for  admiaiion.    Ex  parte  Stokes. 

20.  An  attorney  may  be  readmitted  on  the 
last  day  of  the  Term,  when  notice  has 
been  up  all  the  Teem.  Ex  parte  Mr. 

557,  note 
31.  An  attorney  cannot  he  struck  off  the  roll 

Qn  his  own  motion,  though  he  has  never 
practised,  without  an  afttdavit  that  no  pro- 
ceedings are  pending  against  him  for  mis- 
conduct.    yttviH,  ih, 

22.  Attorney  8truc4c  off  the  roU  after  convic- 
tion for  a  conspiracy.    Ahoh.  ib. 

23.  An  attorney  who  had  been  struck  off  the 
roll  on  a  conviction  for  seditious  practices, 
and  wss  afccrwards  pardoned,  not  allowed 
to  be  restored  to  the  roll,  on  tfie  ground 
of  want  of  experience.    £x  parte  Frost. 

558,  note 

24.  Rule  nif/ granted  to  discharge  an  articled 
clerk,  where  the  attorney  to  whom  he  w'as 
bound  had  become  a  bankrupt  and  ab- 
sconded,  yinnn.  .  t'A, 

25.  Where  an  attorney  applied  to  be  read- 
ndtted  after  omitting  to  take  out  his  cer. 
tificate  for  two  years ;  it  was  held,  that'in 
order  to  admit  him  without  payment  of 
arrears  of  duty,  he  must  distinctly  swear 
tliat  he  had  not  practised  in  tfaic  Interval. 
Ex  parte "  646 

26.  Tlic  Court  will  not  Interfere  on  motion 
against  an  attorney  for  negligence  in  the 
discharge  of  his  profes^onal  duty,  if  ^txe 
be  no  fraud ;  and  therefore,  where'  an  at- 
torney who  waa  rctidned  to  defend  ah  ac- 
tion, allowed  jud^ent  to  go  by  default, 
and  afterwar^  desired  Us  <£cnt  not  to  at- 
tend to  endeavour  to  mitigate  the  da- 
mages, because  the  proceedings  migfht  be 
set  aside  for  irregularitv,  when,  in  ^ct 
they  could  not;  and  In  the  evei^t  execu- 
tion was  sued  out,'  and  the  client  paid  ihe 
sum  claimed  and  costs :  Held,  that  the  only 
remedy  against  the  attorney  was  by  action. 
In  Re  milUnn  Jones.         651  and  sec  186 
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37.  An  attorney  hanng  practised  for  two 
years  without  having  taken  out  his  certifi- 
cate, in  consequence  of  the  negligence  of 
his  agent,  was  readmitted  without  sticking 
up  the  usual  notices  on  paying  the  arrears 
of  duty.  Ex  parte  Davis.  673  and  see  692 

28.  Attorney  readmitted  without  payment  of 
arrears  of  duty,  after  ceanng  to  practise 
for  five  years,  although  the  affidavit  did 
not  state  that  he  was  under  no  apprehen- 
sion of  complunt  against  him.  £x  parte 
Smith.  Page  692 

29.  Attorney  readmitted  without  a  Tenn's 
notice  on  an  affidavit  that  for  tiie  last  year 
he  was  not  certificated  in  consequence  of 
the  negligence  of  his  agent  wlio  had  heen 
instructed  to  take  out  ^  certificate.  £x 
parte  Plattt,  692 

30.  The  Court  has  a  summary  juris^tion 
over  matters  in  difference  between  attor- 
nies  and  their  clerks,  and  therefore,  where 
a  derk  misconducted  himself  and  left  the 
service  of  the  attorney  to  whom  he  was 
articled  at  the  end  of  a  year  and  a  half, 
and  the  latter  refiised  to  take  him  back  in 
consequence  of  his  previous  misconduct, 
the  Court  referred  it  to  the  master,  who 
decided,  that  a  porUou  of  the  premium 
should  be  returned :  and  this  decision  was 
affijrmed  by  the  Court,  though  the  point  in 
question  bad  been  decided  otherwise  in  a 
suit  in  the  Exchequer.  Ex  parte  Fuker,  694 

31.  An  attorney  who  had  taken  out  his  cer- 
tificate for  one  year,  but  had  never  prac- 
tised afterwards,  was  held  entitled  to  be 
readmitted  without  fine.    Ex  parte  Davis. 

729 

38.  The  Court  will  not  on  the  Isat  day  of 
Term  stay  proceedings,  nor  quash  a  rulci 
msi  for  an  attorney  to  answer  the  matters 
of  an  affidaiit,  or  hear  cause  shewn  against 
■och  latter  motion.  Baify  v.  Jones.      744 

BAIL. 

AmBail-Bohd.    Bail-Court.    Bazt- 
PizcE.  Attachmxkt  1—2.  Tkial. 

1»  Notice  of  Bail  must  correctiy  describe  the 
bail,  and  where  one  of  the  bail  was  de- 
scribed as  housekeeper  and  it  tamed  out 
that  his  father  was  occupier.  Court  would 
not  permit  hiin  to  justify ;  but  time  was 
granted  to  add  and  justify  another  bail,  an 
affidavit  being  afterwards  produced  repel- 
ling all  intention  to  mislead.  ColmanT. 
BtAerts,  gg 

2.  Misnomer  in  recognizance  and  notice  of 
bful,  as  calling  one  of  the  bail  Frances  for 
Framds,  2s  a  ground  of  rejection  in  C.  P. 

.  .<  88(a) 

8f  "Notice  of  bail  residi^  at  Liverpool  is  too 

general,  but  time  aBdwtd.    JacAsom's  haXi. 

492 


I 


4.  So  it  M  DMifficieBt  to  taoibc  (ail^ 
Leeds,  Lancaster,  UkssUr,  &c  but  liae 
allowed.    Amm.  Pi«e4»,Bote 

5.  ^aJkwr/AgeneraUyisBotasiiideotda' 
cription,  nor  Sarrey  Csttege,  Kai  Am'* 

6.  ButbailaUowedtojasdfywhRedacribed 
of  Lancaster  generally,  becuK  the  phit- 
tUr  had  had  time  for  enqoiiy.    ^f^* 

bail.  ^^ 

7.  A  misdescription  of  the  mmte  of  tk 

house  in  which  the  bail  remks  is  tgnn^ 
ofrqection,  but  time  sUowed.         ^ 

8.  Notice  of  bafl  residing  in  CetsmM 
Rosd,  which  is  neariy  a  mik  is  kogO, 
without  giving  any  number  of  the  hooe, 
held  sui&dent,  when  itwiiiwwntbltht 
plaintiff  had  found  the  bail  80  tf  to  loie 
him  witii  process.    Twfim'i^atSl      5© 

9.  AfidavU  if  service  of  aotke  on»3  ^ 
leaving  it  at  chambers  of  pbintiff'iittBr- 
ney  insufficient  where  noscknowtedgMj 
ofrecdpt.    Joae/shaaL  ^ 

10.  If  notice  cannot  be  perionsDyiKWl" 
at  attorney's  office,  itis  Boffidat if  leo^ 
has  been  stuck  up  at  tiie  K.  B.  OiO) » 
a  copy  put  through  the  door  of  the  a[W- 
ney's  chambers.    Anotu  ^v 

11.  Notice  of  justification  of  ZJtf'i""' 
insufficient  notice  for  £r.  if.  the  yon^- 

12.  Notice  of  justifying  bail  iapennBiflJ 
be  served  before  11  o'ckMibthefixtsofli 
of  Uie  day  in  which  the  notice  iw** 
served,  except  in  case  of  an  order  for» 
ther  time,  when  tiie  notice  Bsybe  iow» 
before  3  in  the  afternoon  of  ^  JP  • 
which  the  order  is  grantedj  «»w*; 
lUmt  o/«erMee  must  qiedfy  that itftfv 

served.    Reg.  TVm. 59  Ge«.3.        ^^ 

13.  fiwgrtioia  to  fcri^— Where  pUiBttf  to* 
an  asngnment  of  tiie  bsa-bood,  aodil^ 
wards  gave  notice  of  exceptkn  to  vv 

wititout  enteriiig  >^  held  that  pl^tf^ 
irregularity  in  not  entering  saoJS 
was  not  waived  by  defendant >  1^ 
given  two  notices  of  justificatiw.  ^ 
one  of  which  the  baU  J^'^u'l! 
therefore  held  that  procee^"^ . 
stayed,  but  the  baU-bond  wm  bJ^^ 
delivered  up  to  be  canodkd   ^^^ 

14.  InC'p.  notice  of  justifictfioarf^ 
waiver  as  between  thepsrties  »'?T^ 
to  give  notice  of  eicqttion,  *"*" " 
not  waiver  so  as  to  support  rdets  "^ 
in  the  body.  _^ 

15.  Whei«bsilw«weii:eptedtoi«]«2Jjt 
and  defendant  gave  fodr  dayi^  ^fZ^ 
justification  for  the  first  day  of  ^ 
Term,  but  two  days  before  that  W«P; 

notic«of  added  Mi}  held  tfattttBi^ 
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baU  wtr«  cntitUd  (o  jiiatiiy.  Hm^  ▼.  Bat- 
ktr.  Page  4 

16.  Notice  of  exception  to  bail  entitled  in  a 
wrong  Court  ia  a  nullity.    Aman.  375 

17.  If  a  Bheri£f  's  officer  be  put  in  as  bail,  the 
plaintiff  must  except  to  tiie  bail,  and  can- 
not proceed  as  if  the  matter  were  a  mere 
nidlitj.  713 

IB.  Attachment  against  the  sheriff  set  aside 
on  the  ground  that  the  notice  of  exception 
to  bail  was  not  entitied  in  the  cause; 
though  the  notice  was  served  upon  the  de- 
fendant's attorney  at  the  same  time  with 
the  declaration.  Bxs  v.  Sheriff  of  Middle^ 
sex.  741. 


19.  Xotiee  of  jutHfictUion  of  three  persons 
as  bail  held  regular,  and  the  bail  justified. 
JeUr.JJougUu.  601 

20.  Two  days'  notice  of  justification  must 
be  given  in  the  case  of  added  bail,  and 
therefore  where  notice  was  given  onMonday 
for  Tuetday  (by  mistake  for  Wedttetday), 
and  on  Wednuday  notice  was  given  for 
Thwrtdayf  the  bail  were  rejected,  if  or- 
gtuC^  baiL  308 

21.  In  K.  B.  one  day's  notice. is  sufficient 
where  bail  already  put  in  intend  to  justify, 
but  a&ier  in  C.  P.    MargaM*»  bail.  308  {a) 

22.  Where  defendant  is  a  prisoner  notice  of 
justification  may  be  given  by  a  new  attor- 
ney, without  an  order  for  changing  the  at- 
torney. Key  V.  Tanermer.  291 
And  see  the  King  v.  the  Sheriffs  ofLondim, 

329,  and  note 

23.  Notice  of  justification  must  contain  the 
names  and  in  general  the  addition  of  the 
bul,  but  defendant  allowed  to  amend. 
J^'s  bail,  &c.  351 

24.  Bail  described  as  of  three  different  places 
in  three  notices  of  justification,  rejected. 
Proieu^s  baU.  493 

25.  Gentieman  is  a  sufficient  description  for  a 
derk  in  the  Custom-house,  or  for  a  school- 
master :  but  a  servant  must  not  be  des- 
cribed as  a  gentieman.    Amm.    494,  note 

26.  Shopkeeper  held  an  insufficient  addition, 
where  bidl  had  been  before  described  as  a 
grocer,  and  there  were  other  circumstances 
of  suspicion.    Anon.  494,  note 

27.  Christian  names  of  bail  must  be  Inserted 
in  the  notice  of  justification  as  well  as  no- 
tice of  bail.     Taylor  v.  Halliburton.        ib. 

S8.  It  is  a  good  ground  of  rejection,  that  one 
of  the  bail  is  described  in  the  notice  of 
justification  as  the  bail  put  in  before,  and 
is  described  by  a  different  Christian  name 
firom  that  which  was  before  given.    Anon. 

ib. 

29.  Notice  of  bail  named  Lloydf  with  double 
L,  and  in  affidavit  of  justification  with  a 
single  L,  time  allowed  to  imeikL  f^iiU- 
biOL  ifr. 


SO.  Sermce  </  notice  of  jusHjicaHon  by  leav- 
ing it  at  chamber  of  pudnttf's  attorney,  no 
person  being  thernn,  is  bad  \  but  a  sub- 
sequent acknowledgment  wUl  make  the 
service snffident.  Sasmders*shsJX.V9fit 77 

31.  Notice  was  served  by  leaving  it  at  of- 
fice of  plaintiff's  attorney,  who  returned 
it  the  next  day,  saying  he  should  not  ac- 
cept the  notice,  because  he  had  taken  an 
assignment  of  tiie  bail-bond ;  this  acknow« 
ledgment  was  held  sufficient  BmUey  v. 
Dmy.   '  ib.  note  {b) 

32.  Service  with  any  person  belonging  to 
place  entered  in  Master's  book  as  resi- 
dence of  attorney  sufficient      ib,  note  (a) 

33.  Service  must  be  made  in  K.  B.  before  10 
at  night,  in  C.  P.  before  9.  id.  ib, 

34.  Notice  of  justification  must  be  person- 
ally served  on  plaintiff^s  attorney  or  derk 
or  servant  at  office,  and  affidavit  that  door 
was  shut  and  notice  left  before  10  at  night, 
not  sufficient    Fowler^*  bail.  78 

35.  S.  P.  and  endeavour  to  obtain  acknow- 
ledgment held  insuffident    HaWs  bail.  79 

36.  Affidavit  of  service  of  notice  of  justifi- 
cation bj  leaving  it  at  attorney's  office, 
and  statmg  acknowledgment  of  recdpt, 
but  not  shewing  by  whom,  not  sufficient, 
but  bail  allowed  to  justify  conditionally. 
Jameson's  baiL  100 

37.  Two  notices  of  justification,  one  bduff. 
of  added  bail,  the  affidavit  of  service  did 
not  designate  which  of  the  notices  had 
been  served  on  plaintiff's  attorney;  hdd* 
that  the  affidavit  was  defective,  and  muft 
be  amended  and  resworn  before  the  bidl 
could  justify.     Yates's  bail.^  48 

38.  Though  two  notices  are  given  by  differ- 
ent attorneys  of  two  different  sets  of  bail, 
and  bail  put  in  by  the  sheriff  have  already 
justified,  defendant  is  entitled  to  have 
Am  baU  justify  and  be  aUowed.  Wheeter 
9.  RanUn.  81 


39.  Time  given^  when.  Bail,  after  consent- 
ing to  be  put  in,  becoming  insolvent,  time 
aUowed  to  add  another.  Dimon  y.  Clarke. 
S.  P«  Where  bail  after  promise  to  justify 
became  insolyent,  time  allowed.  Ayton*s 
bul.  3,  4 

40.  Time  in  general  aUowed  where  justifica^ . 
taon  prevented  by  subsequent  insolvency 
or  bankruptcy.  2  (6) 

41.  But  not  where  bail  rejected  firom  per- 
sonal insuffidency.  iA» 

42.  BaU  ceasing  to  be  housekeeper,  time 
aUowed  to  add  another.    Anon,  6 

43.  Defendant  is  bound  to  knew  the  dream - 
stances  of  hisbaU,  and  where  notice  had 
been  given  of  one  baU  who  vn»  notoriously 
not  a  honsdceeper,  Court  refused  time  to 
add  and  justify  aaotfaer.    IhaU  t«  Haynes. 

44.  Om  of  the  baU  bdog  an  attorney,  time 
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nfiMid  t4»  add  Md  fwHUy  anotlier. 

Ottrgt  «•  iffli Willy*  Fag«  8 

4^  Thnfi  givim  to  canmot  mWtrtei  fai  affi- 

dftirii  ol  Mnrioe  of  uotiM  of  Jurtiinlioii 

wliem  bail  not  oppoaeiL   Hmgwmr^t  fauL 

4fih  Ttiae  in  KBena  aOoipdl  to  ooweot  enor 
iDDOtioeol  josHllcslion,  or  nolioeof  bail 
orjarat  of  bajl-piaoa.  t^  note  (6) 

47.  Four  days  tbna  givan  to  oofteot  aMake 
ia  faaii>pieoa,  niach  oautlad  to  ■lato  that 
bail  wefa  tdcen  before  a  conuniaioiier. 
SkmmmithiSu  9 

48.  Time  givan  to  oaiTect]«ril  of  bafl.piece 
in  plaoa  when  sworn.     Simmm  r.  Jftr- 

49.  Jurat  of  baU*piaca  omittiDg  to  state 
plaea  of  naeaiinf ,  tima  giren  to  ameml. 
JVUitei^*  baU.  10 

M.  Tina  givan  to  add  and  jaattfr  anoHier 
bail  vhaae  one  of  bail  takan  in  country  af- 
terwards beaasM  bankrapt    jimn,        11 

SI.  Wbaia  Caart  gave  tiaiie  till  a  paiticnlar 
day  to  add  and  jwtify  ball,  and  tba  baU 
did  not  attend  on  tkat  day,  he  cannot  jus- 
tifr  on  a  sobseqneni  day  without  a  iresh 
Vria.    Chrf«^«bail.  42 

&2.  Malion  Ibr  tiaM  to  ioatily  annt  be  sqp. 
pasted  by  affidavit  of  fcot,  in  cxcnse  of  baU 
not  attending.  2  (6) 

aft.  Ai&dafitolltete,  on  ground  of  bail  not 
attending,  must  state  oaosant  of  party  to 
baoOBMbail.  i6. 

54.  Uma^notaMouradtocwrRct  mlsnomerin 
notice  of  justification  by   AaAew  c»jm», 

s    Jbc^SMvT*  bail.  76 

56.  Time  allowed  where  propci^  insuffid- 
ant.     Wmrdmr,  WHmm,  287 

56.  TisM  allowed  to  hiquire,wlMte  bail  tidd 
plBinli#that  ha  would  not  Justify.        269 

57.  BaU,  af  w4om  notiae  had  been  gifren, 
hnftng  been  wjccted  in  another  oaase  on 
the  day  on  which  they  were  to  justify, 
were  not  offered  for  justification  according 
to  tha  npttee,  and  on  nsKt  day  defendant 
applied  for  thnato  add  and  intflfy,  and  to 
fiif  proeeedinga  against  the  b«l  below. 
But  the  Court  vefosed  Ihe  motion,  becai^e 
Ute  plaintiff  eouM  not  be  aware  of  such 
praceedittg.     H'attom  v.  Hinttm.  290 

58.  Affidavit  for  time  to  add  and  justify  on 
ground  nf  bail  net  attendin|^,  must  state 
that  he  had  promised  to  berome  baU,  an^ 
diat  deponent  heliered  him   competent 
Wete*  baU.  299 

59.  Time  aMowud  where  sffidiafte  of  justifi- 
cation did  net  state  tfce  degree  of  tl^e 
ball.    Amm^  ib, 

60.  6a  time  sBowed  for  defaet  in  jurat  or 
for  tsiffing  misnomer  in  notice,  &e. 

495  and  note,  951  (a) 

61.  Uiease«f  baabyAafoa#sw9w,  or  writ 
of  error,  time  to  justify  is  noi  in  gen^rM 
DB»vsad#w  Mnwidit  defect  in  pdticc  of 


,  or  ad  account  of  thsddsy,  Jknft 

,  and  Atkuu*i  bail  Tifi  76  «j 


02. 
Bail  cannot  be  qneslioaedtfteriheTbfe 
justifisd,  and  mistake  ofcosawl  isnito^ 
poeing  them  when  the  BaaieiiadhdoRr 
is  not  a  ground  for  reqmring  the  Ml  to 
come  up  again.    BwOa^*  bsil.  ^ 

08.  Bail  admittiog  he  hsd  ben  bttknpC, 
and  had  been  arresled  several  tmnkt 
did  not  know  how  ofteo,  r^ccted,  udoo 
timeaUowed.    Jim&wVbsil.  3 

64.  BaU  reacted,  who  had  bees  baa  n  other 

actions,  but  did  not  know  how  oAea. 

65.  Bankruptcy  after  cerdficsteobluBEdt's 
not  a  ground  of  rqcctioB.  Smiikr,  ihkrti. 

66.  Dischaige  under  fa»ohtat  Ad  diainii- 
fics.  Smtitk  T.  Roherta.  ' 
eWtffT.  Smitk.                               11^ 

67.  Banfcmptcy,  without  oectifiEMe,  or  »- 
eond  bai&mptcy  where  lat.  in  the  pood 
hare  net  been  paid  andcrthe  fint|  si 
ground  of  rejection.  9  (i) 

68»  Ferson  onee  rqeeted  esaaot  be  W 
though  his  cirettmstaaoea  hsre  dused. 
^nWr*  bafl.  ftt,  iad  ^^ 

69.  HeM  that  bsiH  cannot  >a«g^  in  lespcd 

of  property  abroad.    Lew's  M*      ^ 

70.  Semk,  that  n  Briiuk  sulject  readal  a 
tliis  country  may  justify  thoogh  hit  proper- 
ty be  abroad.  »6,D0le 

71.  BttAjmMJM  iHieiepaxtofhispiopatj 
was  didlT  esprctjed  fai  a  ship  fronrA«Mr 
^yrsf,  the  bfll  of  ladfaig  Inna^auM 
fFeitfhrd'i  bail.  ^ 

72.  BaU  rejected  who  had  beea  biil  t»tk 
ehenff  in  a  former  uAoHf  and  hid  ^ 
been  excepted  to,  his  pvopeitf  not  bd^ 
sufficient  for  both  sctioas:  bat  time  d- 
k>wed.     Fiankn  r.  WUtm,  t^ 

79.  It  is  no  objectkm  to  baU  thsthe  h  ose  of 

the  IndoTKrB  of  the  bitt  of  eidnogeoi 
whidi  the  motion  b  broQgbt  m^ 
bail,  287.    iSMfeow**  baU.  ^ 

74.  BaU  cannot  justafr  as  a  turaselnqpcr  a 
respect  of  a  house  wnich  iie  has  hirMi,id 
which  he  is  prevented  from  oecnpfif  ^ 
HhieM  m  Ae  fomUy  of  the  lite  tetfi«r 
and  time  should  be  obtained.  JUft^ 

75.  BaU  ufko  h«i  recentfy  been  bttkn^t 
and  obtafaied  his  certificate,  bat  dU  «( 
know  whether  his  estate  had  pddof  0- 
Tidend,  not  permitied  to  ju^.  ^ 
WfVbaU.  ^ 

76.  BaU  r^ted  who  could  not  say  wheibff> 
during  the  interrsl  of  k»  bsskraptcT  ""f 
certifioato,  he  had  or  had  acH  )n#ML 
AMiwtfrV  batt.  ^ 

7T.  Where  defendant  is  a  prisoaer,  sdOee 
of  JustUkatlOD  nia7  be  given  by  a  W 1^ 
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toney,  without  an  order  for  chabgitig  the 
attorney.  AVy«  v   Tavernier,         Pnge  291 

78.  Biiil  rejected  who  had  compounded  with 
hk  creditors  andaftenratds  become  bank- 
rupt, and  had  not  paid  I5«.  in  the  ponnd. 
mtde*»\i9A\,  293 

79.  It  18  no  objection  to  bail  that  he  is  lia- 
ble as  indoreer  of  the  bill  of  exchange  on 
which  the  action  is  brought  Sieven^it  bail 

305 

80.  In  bail  by  affidavit  Sn  tMa  Court,  it  need 
not  be  stated  in  the  afidarit  of  jostification 
that  they  are  worth  iloiible  Ae  debt  sworn 
to  in  addition  to  their  &d>ility  in  other 
causes.  Stevem's  bail.  t^* 
yltufcody^JSmerV'                            306  (a) 

81*  ^emb.  that  this  is  also  unnecessary  in 
a  P.    Reidv.Comfoot,  ib, 

82.  AUttr  in  EKchetfiier  Where  aAdiMt  mubt 
Aaie  tiMt  bill  are  iofldcnt  for  all  the  ac- 

lions.     4^MiH%  tb. 

88.  Bail,  nft^hnving  passed,  may  be  revert- 
ed befora  the  nle  for  the  aflowance  is 
drawn np,  if  suiBdentcansc  be  shewn,  as  if 
bail,  atv  afterwards  rejected  in  another  ac- 
tion.   Waierk&ute't  bsfil.  807,  and  see  676 

84.  B^  rejectBd  hi  this  Gonit,  it  apfieariug 
that  one  of  ttem  had  been  before  rejected 
inihe  Palace  Court    AfMA'f^mH.      «76 

^.S.  It  is  no  eibjc^on  of  baU  that  they  are 
HidemniftDd  by  sheriff's  officer.  Chiefs 
buL  714,  note 

fe6»  An  attomdfy  who  had  not  pnictised  for 
dx  yearn,  justified  as  bniJ.   ^tm».EtttT. 

id. 

67.  An  attorney  may  be  put  in  as  bail,  but 
cannot  Jnitiiy.    .«^m**  TVm.  T«  tf. 

88.  An  attorney  is  Uable  to  annctlon  on  his 
recognizance  of  bail,  thoug:h  contrary  to 
Hie  role  of  Court  that  lie  sfaould-be  bail  nt 
all;  tot  -be  is  nerertheleas  entilMd  to  his 
pth  liege  to  be  sned  as  -an  attorney.  Har- 
per T.  Jhkmirdin.  id, 

89.  Ball  rejected  for  not  paying  arrears  of 
Idng^s  taxes,  though  in  a  conation  to 'pay 
them.    X«i0it  ▼.  Tkmnptm,  309 

90.  Where  bail  had  been  in  the  hnUt  of 
IMng  time  of  payment  of  takto  fiost- 
poned,  and  his  propeHy  waa  euflhJeut, 
time  waa  giren  in  orderthat  hemi^  pay 
taxeaandjirodaeetherBOnpiB  aaeoaune 
up  again.  Spurdrngy.  JMnAMy.        309  (a) 

91.  Bail  cannot  >tftfi>^  as  hoosdcMpcr  in  re- 
•pect  of  occnpaten'of  Cap  ooasecied '  witti 
a  tarem,  the  litedae  being  taMenebtin  the 
Mutte  of  tKvcni  keeper.   'Wtdker't  hall. 

816 
99.  Bail Mnw may  pvt  inbaHabove,  oHnay 
jnslify^y  ^thirir  own  tdtn  asy *  WldiBWl  an 
order  for  olMAgingUhe  attoMiey.    The  1 
in^  T.  Shmifs  of  Lomhn, 

801,8889  tnd*ndle 

9S.  Baa  cflHio^  )««My  m-  a  tottsdineper 

thon^h  lie  occupy  effvy  room  in  tiie  hooae 


exoept  one,  which  is  relerreAtldr  his  latd- 
lord,  who  pstyaall  the  tnXM.  StafeVML 

Page  502 

94.  Bail  Injected  who  had  remed  a  house  - 
and  onderietthe  aameto  anether  who  paid 
the  taxes  and  let  the  forst  floor  to  the  bail, 
but  wliom  the  landlord  we«ld  not  ace^pt 
as  tenant,  and  therefore  lie  paid  the  fhll 
rent  tolfae  baU,  who  paid  U  to  Ae  land- 
iord.  id* 

95.  Where  in  tail  lyy  4ild«rit  «e  names  of 
the  hail  were  ifmlttod  in  tiM  notice  Of  Jtis- 
tiii^atiDn,  through  negleet  of  ngent  in 
country,  two  daya'  ootirre  Were  grren,  the 
oteiaBsninaft  aopeartng  to  hate  been  made 
for  the  purpose  of  delay.    Jt0¥f»  bail. 

851 

96.  In  bail  by  affidavit,  where  fimewm  jfh^tn 
to  answer  affidavit  on  th0|Mtt  of  the  phdn- 
tiif,  that  bail  waa  prisoner  for  4ebt ;  htld 
that  defendant  emild  not  JuMify  fresh  bail 
before  affidavit  Hraa  anawefed.  ^een  r. 
fiwHt^.  854 

97.  Learetfrantsdto'pntinfhMihbail'Where 
.  plstnliff  haa  been  alkMred  time  to  Itupoire 

into  their  sufficiency,  ^non.  S54  (a) 

90.  Where  two  days'  time  to  justify  is  given, 
if  toil  are  nOt  justified  On  the  laet  of  the 
two  days  an  attsdnnent  may  iaane^onHhat 
day.     Tkomptm*s\»iSL  851 

99.  Rule  for  allowance  of  bail  dlsehnrged 
with  costs  to  be  paid  by  defendant,  on  affl- 
davit^hat  the  b^  had  itevjored  himself  on 
his  )nati8entlon,1tt  iwearing  thatnn  action 
in^wiiidi  he  Imd  been  bail  bad  %een  earn- 
prontised.     Brown  y.  OUttcv.  373 

100.  When  bml  nve  oppoaed,  an  affidavit  of 
tMrinsuffideocy  eatmot  1>e  prodeoed  after 
questions  have  been  p«it  to  them. 

Ami*  974  {0i) 

101.  Affidavits  eoatainlnggvnwal  slanaeroua 
ettemealts  lajtrrioiis  to  the  thM%tter  of 
Hie  bdl,  eawiot  be  v«celred.  tMdtfmu's 
hail.  676 

l8a«BaHhy  ttftdnvhttotidloifitdto  Joatifyon 
plalfiAiff*s  pradm:ing4m  aad«vlt«f  doda* 
-Nations  they  had  made  of  their  insnfficien* 

Cy.      J!ttHtf»  '  1^ 

108.  Attdartealltfwtd  u>  fMM  eimdHSomAy, 

where  Aodeponehtwaa  deaeribed  asvyent 

for'^fAaintiff;  iimmdofngentfor  defen. 

•aaht.  496,  note 

184.  AW*miglKidded  biA1is^e'been*it]eeled, 

limy  are  odttpetant'ttf  M«8er,«ndnftlit. 

'8Ml8iieno  mflMrwntis '  moved  for  is  ^Invgn- 

*Ur.    The  'JCA^  v.  88«^  t>f  WdtHex, 

Cmfer  t.  J^tggtr,  '446 


«l^*.MM* 


i85.  <AM«  ^  oppotititm.     There  mtiW'be 

time  'MMidas  ^bf  jmi^imkii  ^^alftl  -two 

•ciw8«^s«^lMU  *t»  efltitl»pli8aiiffto»ifltist 

-on'tteuMlt  ^  uoflls  of  e^ppoiMton' before 

.  ^thi^bAfMtf^Mmet^Mfy.        858 

108.    Costs  of  former  opposition  allowed 
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mhen  Uicrt  had  been  itUree  notlcct  and 
Uwo  chaofet  of  bttU.  Tkon^tomY.  Dm/it. 

Page  658,  note 

107.  Costs  of  prior  oppo^tions  not  allowed 
though  there  had  been  three  notieea  of 
justification,  if  one  of  the  noticei  was  of 
bail  put  in  merely  for  the  purfxiee  of  aren- 
der.     WtUimr.Khierley.  id.ik, 

108«  Stat.  4S  O,  S«  c.  46.  autbarizing  the 
justifying  bail  in  twtcafioii,  in  an  arrest 
upon  sneme  process,  does  not  extend  to  a 
penon  in  custody  on  a  Ao^eotcwpiw,  re- 
inoring  the  cause  irom  the  Mayor's  Court 
intoK.B.  Steer  y.  Smith.  44 

109.  But  although  three  notioea  were  given 
of  thesame  bailto  justifyin  vacatiott  l^ibre 
different  Judges,  and  Uie  plaintiff  had  in- 
curred the  expense  of  three  oppositions, 
yet  upon  their  appearing  to  justily  on  a 
fourth  notice,  the  Courtwould  not  compel 
the  payment  of  the  coals  of  the  opposition 
as  the  bail  justified,  though  the  Court 
afterwards  referred  the  matter  to  the  mas- 
ter on  an  application  against  the  attorney 
for  Fexatious  prooeedingB.   Steer  ▼.  SmitA, 

44—80 


110.  CommUwteni  ef  haiJU  Bail  on  coming 
up  to  justify,  guilty  of  gross  prerarkation, 
maybe  committ^  to  custody  of  msishal. 
Otr^y.Smtk,  116 


111.  AUoufonee  of  bail  may  be  tet  mtUe  under 
circumstances  of  gross  impontion  and 
fraud  on  part  of  baiL    Grnddr,  Berry. 

Pace  143 

Ua,  lEVhere  bail  described  himself  as  faaTing 
property  to  great  extent,  and  Court  di- 
rected inquiry  which  bail  eluded  by  run- 
ning i^way,  Courtwould  not  permit  rale  for 
aUcnraace  of  bail  to  be  entitled  of  tenn 
bail  came  up  to  justify,  andapplacation  was 
dischaiged.with  costs.    MarAet  t.  G^rdm. 

131 

113.  Where  bail  are  afterwards  rejected  in 
other  causes  sUowance  will  be  set  aside, 

144 

114  C.  P.  will  not  set  aside  allowance  of 
bail,  on  the  ground  that  they  hare  sworn 
to  a  fidse  account  of  their  property  with- 
out privity  of  defendant  or  his  attorney. 

ll6(fl),i4S(a)   I 

115.  VHisra  the  nde  for  the  allowance  of 
bail  was  disdisrged  on  account  of  perjury 
in  one  of  the  bail,  and  pending  ttie  mo- 
tion for  setting  aside  the  sllowinoi^  the 
oail  rendered :  Held,  that  dafiendant  aug^t 
proceed  on  the  bail  bond.  Brawn  ▼•  0U~ 
Ksi.  496,  note 

116.  I^rtnJmA  cannot  issnt  after  service 
of  the  rule  for  the  aliowance  of  bail  on 
th^  ground  that  the  plaintiff  was  called  by 
a  wroag  aaMisia  the  notice  of  bail,  but  the 


rale  for  the  aUowancsthouIdbiilntMt 
aride.  Figc  575 


\\7.  UMUif^haiL  BaUcsBDOt  be  taken 
on  cmpiat  ad mtufaeiemitm  inCP.  d^er 

in  K.  B.  191 

118.  BailaieWbtAcrgv^ifpUdntif  doaiMt 

declare  in  time,  and  obtum  no  nh  iar 
time  to  declare.  281,  nUe 

119.  Variance  between  siBdsritaad  dedan- 
tion,  the  affidarit  being  on  a  UD  far 
593i:  17#.  6A  thededsndon  fbrSSS&ro, 
17  Mw,  6  demert,  no  grooad  for&daif- 
ing  baU.    GamU  ▼.  L^e.  659 

BAIL-BOND. 
See  Attachment.   Compeiott  ab  Itai. 

1.  AiBdarit  to  set  aside  proceediBgs  on  the 
bail-bond  after  notice  of  rente  hid  b« 

given,  must  state  that  the  s^diatin  " 
made  bona  fide  on  behalf  of  the  bill,  M 

time  given  for  prodnang  fsitber  ittinL 

Merrymam  y.  QmMk.  ^ 

2.  No  rule  ^all  be  drawn  up  for  aettiiig  lade 

attachment  regularly  obtained  agnortw- 
riff  for  not  bringing  in  ths  body  or  fay 

ing  proceedings  rtgulsriy  comiDcaoedfli 
asrignment  of  bail-bond»uB)eBifVfiat>" 
for  such  rule  shall,  if  oisde  OB  pert  of  » 

fendant,  be  grounded  on  an  liM" 
merits,  or  if  made  pn  part  of  ahenft  « 
bail,  or  officer  of  aherii;  at  bif  or^ 
own  ezpencc,  and  for  his  or  their  imoi- 
nity,  and  without  collusioa  widi  defodtft- 
•  128  # 

S.  On  notice  of  render  given  to  pWi^ 
his  attorney,  all  further  proceediDSsagtf^ 

bail  are  to  cease.  ^' 

4.  Where  pbdntiff  took  an  asBfanat  of  V 

bail-Vond,  and  afterwarda  pn  nM^ 
exception  to  the  bail  without  esteinf  it, 
held  that  plaintiff's  irregularity  in  aotA- 
terittg  an  exception  was  not  waived  l^,** 
fondant* s  having  given  two  notico  of  |»- 
tificalion,  under  one  of  which  the  mf- 
fied,  and  therefore  held  thatproceow 
should  he  stayed,  but  the  bail4M)ad«ii 
not.  to  be  deKvered  up  to  be  caaccB^ 
»)d$em  V.  GarretU  ^'* 

5.  Defendant  who  has  rendered  is eaUMj^ 
take  out  of  Court  money  depodied  »"[" 
of  bail-bond.  *^ 

6.  The  Court  will  not  sUjp«w«*i*""^ 
baikbond  on  payment  ot  coata vbactv>| 
has  been  hist,  except  on  the  ler«ofU^ 

i  bond's  standing  as  a  security  ;  tfu  f^ 
whether  the  same  pradke  wwdd  n* Jf 
pievaU  in  case  of  an  attachmeot  rmop 
T.  JfTkUekmdy  270.     Aiat  r.  Graf- 

f.  Ekplanation  of  terms  «  loafaif  •  tnj», 
and  *<  bail-bond  standbv  •>  • 
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8.  After  judgment  against  the  principal, 
where  bail-bond  stands  as  a  security,  the 
bul  are  entitled  to  a  rule  to  plead  and  de- 
mand of  a  plea  before  judgment  against 
them.  Page  270 

9.  AVhere  on  setdng  aside  proceedings  on  a 
bail-bond  pl^tiff  seeks  to  have  the  bail- 
bond  stand  as  a  security,  he  must  shew 
tiiat  he  used  due  means  to  expedite  the 
cause,  and  that  he  declared  as  soon  as  was 
in  his  power.  I*ag«  271  (a) 

10.  Where  the  assignee  of  a  bail-bond 
brought  separate  actions  thei^ecm  without 
sufficient  reason  for  bringing  several  ac- 
tions, the  Court  stayed  the  proceedings 
against  the  bail  on  payment  of  the  costs 
of  one  action.    Key  v.  HiU,  S37 

11.  Held  in  C.  P.  that  ip4iere  sCTeral  actions 
are  brought  on  bail-l?.Qnd,  the  Court  will 
not  stay  proceedings  in  one  action  except 
on  payment  of  th«  costs  of  alL   338,  note 

12.  Proceedings  on  bail-bond  stayed  where 
bail  had  justified,  and  where  no  trial  had 
been  lost,  and  the  Court  would  not  impose 
the  terms  of  accepting  a  declaration, 
pleading  issuably,  and  taking  short  notice 
of  triaU  The  King  v.  The  Sheriff*  of  Zo»- 
4bM»  '^^'^ 

13.  The  bftU^bond  19  to  stand  as  a  security 
where  a  trial  has  been  lost,  and  theretbre 
where  one  defendant  was  arrested  on  a  la- 
tiMot  retomable  in  HUary  Term  and  the 
ath  ■  >n  an  aUtu  writ  returnable  in  EoMtcr 
Term,  and  if  bail  above  had  been  duly 
perfected,  the  plaintiff  might  have  tried 
the  cause  at  the  last  Sittings  in  Ililarif 
Term :  Held  that  the  bail-bond  muat  stand 
asasecurlty.  Tho  iTAt^  v.  The  iSA«r!^# of 

14.  On  motion  to  atay  proceedings  on  a  bail- 
bond,  where  an  affidavit  of  merits  is  pro- 
duced, it  is  not  neoessary]  to  state  on 
whose  behalf  the  motion  is  made.  BeUy. 
Tayl»r.  ^72,  and  see  721 

15.  Regnlar  proceedings  on  the  bail-bond 
cannot  be  set  aside  where  the  motion  is 
made  on  behalf  of  the  defendant  without 
affidavit  of  merits,  although  the  plaintiff 
had  opposed  the  justification  of  bail  and 
received  the  costs  of  opposition.  HiUou 
r.Jadtom.  «77 

16.  Where  an  attachment  issued  aj^ainst  the 
sheriff  for  not  taking  a  bail- bond,  the 
Court,  on  motion  of  the  defendant,  refused 
to  set  aside  the  aMachment  on  any  terms ; 
but  upon  an  affidavit  of  merits  they  let 
bim  in  to  defend,  ordering  the  attachment 
to  stand  as  a  security.  TurftbmU  v.  Aluri- 
tmi,  721 

17.  Bond  given  by  M.  P.  under  4  Gee  3-  c- 
33,  not  directed  to  be  delivered  up  on  mo- 
tion on  gronnd«l  detedattt*s  bankruptcy 
and  certificate.    Htftnter  v.  Campbell  731 

3  r 


BAIL  COURT. 

1.  Bail  Court  now  held  in  Duchy  Chamber 
under  57  Geo*  3.  c.  11.  Page  1  (a) 

2.  Bail  formerly  justified  at  Serjeants'  Inn 
Hall  from  half  past  8  till  10,  but  such  sit- 
tings at  Serjeants'  Inn  afterwards  discon- 
tinued. Page  2,  note 

3.  Bail  intended  for  justification  must  now 
be  in  Westminster  Hall  by  half  past  9, 
and  bail  must  be  ready  and  papers  deliver- 
ed to  counsel  before  10.  id. 

BAIL-PIECE. 

1.  Bail-piece  is  made  out  by  defendant's  at* 
torney  on  half-crown  stamp,  and  shonU 
be  entitled  of  Court  and  Term,  and  state 
the  county  into  which  the  writ  issued  and 
the  names  of  the  parties,  and  the  names 
and  additions  of  the  bail  and  the  sum  sworn 
to,  and  the  day  it  was  taken,  and  the  per- 
son before  whom  acknowledged.  79 

2.  Bail  put  in  in  county  where  defendant  is 
arrested  on  a  teHahnn  capias  is  not  a  nul- 
lity, if  county  from  which  testatum  issued 
appear  in  margin  of  bail-piece.         79  (c) 

BAILIFF. 
See  Shkriff,  19,  20,  21. 

BANKRUPTCY. 
See  Security  tor  Costs.  Sre&iff,  3. 

1.  Cognovit  given  in  an  action  for  a  debt.  In- 
terest, and  costs,  tnciHTed  after  a  secret 
act  of  bankruptcy,  is  discharged  by  bank- 
ruptcy and  certificate.  Vemeandon  v.  Can- 
Ue.  16 

2.  Where  debt  exists  before  bankruptcy,  the 
interest  and  costs,  even  of  a  writ  of  error, 
accruing  afterwards,  are  discharged  as  well 
as  the  debt ;  but  where  demand  b  for  da- 
mages, certificate  is  no  bar.  16  (a) 

3.  General  plea  of  bankruptcy  must  be  de* 
livered  and  not  filed;  but  on  affidavit  of 
merits.  Court  set  a^e  judgment  signed 
fiar  want  of  plea  on  terms.  Henderson  v. 
Sanmn,  225 

4.  Bankniptry  of  plaintiff  is  a  good  bar  to  an 
action.  ^1^,  note 

5.  Where  an  action  is  brought,  and  defend- 
ant arrested  in  the  name  of  a  bankrupt  by 
assignee,  he  cannot  be  again  arrested  at 
the  suit  of  assignees  till  the  costs  are 
taxed  and  paid.     Carter  v.  Hart,  276 

6.  Held  that  an  uncertificaed  bankrupt  suing 
for  the  benefit  of  his  assignees  may  be 
compelled  to  give  security  for  costs.  Sed 
qiun-e.  276,  note 

BILL  OF  EXCHANGE. 

See  Fbomisbort  Note. 

1.  The  rule  absoulute  for  computing  princi- 
pal and  interest  most  be  served  on  defend- 
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ant  before   judgment    tigfned.     BanA  of 

England  y.  Atkins.  Page  166 

'Dawson  v.  Sladforil,  4^H 

2.  The  service  of  a  rule  nUi  to  compute  prin- 
cipal and  interest  on  a  bill  of  exchange 
on  one  of  two  defendants  is  in.Hnfficient. 
FHndi  Y,  BigneU,  466,  note 

3.  It  is  not  necessar}',  unlcm  vberc  a  party 
is  to  be  brought  into  contempt,  to  shew 
the  original  rule,  when  a  ropy  is  sened. 
Btdain  r.  PonHnry.  n,^  note 

4.  No  notice  is  necessary  in  K.  B.  before  the 
computing  principal  and  interest  on  a  bill 
of  exchange,  but  aiiter  in  C.  P.     ^non. 

,    ^  ^      ,  ^^7,  note 

5.  After  judgment  by  deikult,  the  Judge's 
order  for  a  reference  to  compute,  &c. 
muft  be  served  on  defendant ;  and  though 
he  paid  part,  and  gave  a  bill  for  the  re- 
mainder on  bring  taken  in  execution,  the 
Ckmrt  set  aside  the  proceedings,  on  the 
terms  of  bringing  no  action  against  the 
pluntiff.    Dawmm  v.  SUu^ord.  468 

6.  The  defiendant  must  be  served  with  a  copy 
of  the  mle  to  compute. 

7.  But  where  a  bill  of  exchange  is  referred  to 
the  Master  to  compute  principal  snd  in- 
terest, the  plaintiff's  attorney  is  not  bound 
to  serve  the  defendant  with  notice  of  an 
appointment  for  taxing  of  costs ;  the  de- 
fendant, if  he  wishes  to  be  present,  must 
take  out  a  rule  for  that  purpose.    i/ifcA- 

JSeld  V.  Kendall,  593 


CAPIAS  AD  SATISFACIENDUM. 
1.  Defendant  discharged  out  of  custody  on 
ca.  sa.  on  ground  that  writ  redted  prior 
Jleri/adoi  and  levy,  but  omitted  sheriTs 
return  ;  but  terms  imposed  of  bringing  no 
action  of  trespass.  Wikon  v.  Kingston,  134 

CERTIORARI. 

I.  Where  a  defendant,  indicted  at  the  Quar- 
ter  Sessions  for  a  conspiracy,  had  entered 
into  insuflicient  recognizances  to  take  his 
trial.  Held,  that  this  Court  on  a  removal 
by  certiorari  might  discharge  them  on  mo- 
tion, and  compel  him  to  enter  into  better 
securities.    The  King  r.  Hooper.         491 

2.  The  Court  will  not  grant  a  certiorari  on 
behalf  of  the  defendant  to  remove  an  in- 
dictment from  the  Sessions,  on  an  affida- 
vit that  difficult  points  of  law  might  arise. 
But  leave  was  given  to  renew  the  motion 
at  chambers,  if  a  better  affidavit  could  be 
obtained.    The  King  v.  Harrison,        57 1 

3.  Certiorari  granted  to  remove  an  in<Bct- 
ment  from  the  OldBaOey  where  the  de- 
fendant wu  a  public  officer,  and  lived  at 
€fkm^$t».    Anonl  a,  note 

COGNOVIT. 
I.  Cogimit  ^vm  by  a  defendant  in  cuftod^ 


2. 
3 


6. 


under  mnne  process  valid,  thoodi  as  gf 
tomey  be  pre^ioit  on  hit  bdBlf,iiBlai 
advff  ntapre  was  taken  of  hit  ntutiao.  Ln 
V.  Thurston.  Pip  267 

Snnh.  aiiter  in  C.  P.  267  f«) 

The  Court  will  not  set  ft»de  jadcneit 
signed  upon  a  r<^mnt  giren  before  drds- 
ration.  264  a, 

Leave  will  be  given  to  file  &  bill  vua 
an  attorney  nunr  pro  tune,  nrherr  judrntot 
signed  without  fifinir «  bill  i^ 

Cognoirit  b  a  waiver  of  nbjectios  of  coa- 
mon  bail  not  baring  been  Sled  by  pUoiif 
in  time.  ^^ 

Cognovit  obtained  by  fhod  vUl  bf  xl 
aside  on  motion.  &• 

coMMTrrrruR. 

See  ATTACBMSirr. 

1*  On  a  render  in  discharge  of  b«1  tbeew. 
mittitur  is  made  out  by  the  Jodgc  uA  lOt 
with  the  defendant  to  the  K.  B.  prin* 
The  entry  in  the  Marshsl'i  book  is  aide 
by  the  derk  of  the  papen.  TbeiTof  t. 
SkerHiro/Afidamx.  ^ 

2.  Where  defendant  ii  alresdy  in  coitodf, 
and  u  sought  to  be  charged  m  anev  tf&B, 
the  cammittiiur  is  cotBced  with  thedii 
of  the  judgments.  ^ 

3.  Where  defendant  is  rawved  bf  M> 
corpuefrom  the  Fleet  prisdnlo  tkLB. 
no  commUHtw  is  entered.  ^ 

COMMON. 

1.  In  an  action  on  the  case  for  distnriniceof 

common,  where  the  right  is  alkfiedtobe 

in  respect  of  a  messuage  sad  land,  it  is  ■< 

necessary  for  the  pluntiff  to  pw«  tk 

whole  of  such    all^ation;  asd  vbere 

plaintiff  declared  upon  a  right  of  oobimb 

in  respect  of  a  messuage  uid  150  acrei^ 

land,  with  the  appurtenances;  ^^^ 

the  declaration  was  divisible,  asd  proflf « 

common  right  in  respect  of  thckadns 

enough  to  entitle  him  to  a  rttSKXp^ 

tanto,    BicJkettov.Salwey.  ^^ 

2.  In   an    action    for  disturbing  (obbMi 

plaintiff  most  prove  right  to  noe  ia^ 

of  common  as  diat  alleged,  butsiM  vt 

prove  same  title.  IM  i'' 

COMPERUIT  .AD  DIEM. 
See  Bakkruptct. 

1 .  Plea  of  osmpeniit  mf  dfeai  most  be  ddM- 

ed  and  notfiied;  and  if  it  be  fled,  i>^ 
ment  may  be  agncd  for  waatofaphi^ 
RowteUr.C^.  v^ 

CONSCIENCE,  OOUKT  OP. 
Set  Covet  of  RRquEsn. 


THE  PRINCIPAL  MATTEKS. 


771 


CONSILIUM. 

ft  is  not  necessary  to  serve  a  copy  of  the 
rule  for  a  consilium  upon  defendant's  attor- 
ney in  a  case  where  no  argfument  is 
intended ;  and  an  erroneous  copy  of  a  rule 
is  to  be  considered  as  no  copy.  Harris  v. 
fThitechuTch,  Page  7 18,  and  note 

CONSOLIDATION. 

1.  Declaration  containing  98  counts,  upon 
as  many  promissory  notes  for  \L  each, 
cannot  oe  consolidated  into  one  count. 
But  a  rule  was  made  for  striking  out  all 
the  counts  but  one,  and  giving  the  other 
notes  in  evidence  under  the  account  stated. 
CurmachT,  Gundry,  709" 

2.  Two  actions  for  trespasses  on  the  same 
premises  at  different  limes  consolidated, 
and  plaintiff  compelled  to  pay  the  costs. 
Anon.  709  («) 

3.  When  a  consoUdation  rule  has  been  en- 
tered into,  though  fresh  evidence  is  dis- 
covered, the  Court  will  not  permit  the 
plaintiff  to  try  the  other  actions.  Putten 
v.  Parry.  709  {a) 

4.  Consoli4ation  rule  set  aside  on  the  ground 
of  the  absence  of  a  material  witness  at 
the  trial,  on  bringing  the  money  into 
Court.  710,  note 

CONSPIRACY. 
Set  Indict  MEnr. 

CONVICTION. 
See  Justices.    Pleadivo,  .38. 

1.  Conviction  on  5  Geo,  3.  c.  14.  for  taking 
fiah  without  consent  of  owner,  must  ex- 
pressly state  in  information  and  evidence 
tliat  prosecution  was  carried  on  at  instance 
and  on  behalf  of  owner  of  fishery,  and 
.should  state  that  offence  was  committed 
H  it  bout  consent  of  owner.   Rex  v.  Daman, 

147 

2.  Whether  it  is  sufficient  to  state  that  de- 
fendant took  several  fish,  without  specify- 
ing the  number.  id.  ibid. 

3.  Whether  there  can  be  separate  convic- 
tions against  several  defendants,  where 
only  one  joint  offence  has  been  committed. 

id.  ibid. 

4.  Whether  it  is  sufficient  to  state  in  the 
conviction,  that  a  witness  sworn  on  behalf 
df  defendant  could  say  nothing  touching 
the  matter  in  question  for  and  on  behalf 
of  said  defendant.  id.  ibid. 

b.  Whether  the  owner  of  the  fishery  must 
not  be  the  informer  under  5  Gto.  3.  c.  14. 

id.  ibid. 
6.  Form  o^ conviction  on  5  Geo.  3.  c.  14.  %  3. 
for  taking  fish  in  a  private  fisheiy  in  in- 
closed ground,  not  being  a  park,  &c.    158 
3F2 


7.  No  intendment  can  be  made  in  favour  of 
a  conviction  so  as  to  get  rid  of  an  objec- 
tion in  point  of  form.  The  King  v.  JJa- 
man.  Psge  155 

8.  Error  in  form  no  ground  for  criminal  in- 
formation.    The  King  v.  Justices  of  Staf- 
fordshire. 219 

.9.  Held  that  defendant  on  the  hearing  of  an 
information  against  him  under  the  game 
laws,  has  no  right  to  have  his  attorney 
present.  to. 

COPYRIGHT. 

1.  Copyright  is  not  forfeited  by  manuscript 
copies  of  the  work  having  been  sold  before 
it  is  printed  and  published.  H^te  v. 
Gerock.  24 

2.  Declaration  on  54  Geo.  3.  c.  156.  that 
plaintiff  was  author  of  a  book  being  a  mu- 
sical composition  called  "  Captun  Wyke," 
is  supported  by  shewing  that  the  tune  was 
only  one  of  a  collection  of  tunes  called 
"  White's  Collection  of  new  and  favourite. 
Tunes."     f^hite  v.  Gerock.  ib. 

3.  By  54  Geo.  3.  c.  156.  the  author  of  a  book 
and  his  assignee  have  the  sole  liberty  of 
printing  for  <8  years  from  the  day  of  first 
publisMng  the  same,  and  if  the  author  be 
living  at  tiie  end  of  that  perio<l,  for  the  re- 
sidue of  his  natural  lifie.  ib, 

4.  A  musical  composition  is  a  book.  26 

CORONSR. 

Where  a  coroner's  inquest  has  been  irn^* 
larly  assembled  and  afterwards  adjourned, 
the  Court  will  not  compel  the  coroner  by 
mandamus  to  proceed  with  the  inqubition. 
A  coroner,  who  is  a  judicial  as  well  as  a 
ministerial  officer,  cannot  appoint  a  depu- 
ty to  hold  an  inquest.    The  jurisdiction  of 
A  coroner  is  only    super  visum  corporis -j 
and  the  view  of  the  body  must  be  taken 
by  the  jur)*  and  the  coroner  at  the  same 
time.    Where  a  coroner's  clerk  in  the  ab- 
sence of  his  principal  summoned  a  jury 
and  charged  them  super  visum  corporis  and 
examined  witnesses,  and  after  sitting  se- 
veral days  the  coroner  himself  proceeded 
in  person  with  the  inquest,  and  afterwards 
had  a  view  of  the  body  without  the  pre- 
sence of  the   jury,    and  then  proceeded 
with  the  inquest  without  reswearing  the 
jury  or  the  witnesses  previously  examined, 
it  was  held,  that  the  proceedings  were  al- 
together illegal,  and  that  an  inquisition 
found  under  such  circumstances  might  be 
quashed.    In  executing  an  inquiry  the  un- 
der-sheriff,  and  not  his  deputy,  should 
administer  the  oath  to  the  jury.    Rex  v. 
Farrant,  745 
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COSTS. 

See  AxxiiDMENTy  7—10.  Absitratiow, 
1.  Costs,  106,  7, 8.  Executors,  1,  2. 
Ibaegula&itt.  Judgmcvt.  New 
T&iAi.,  1,  13,  14.  Security  for 
Costs.    Witness. 

1.  Treble  costs  are  recoverable  by  plaintiff 
who  recovers  treble  damages  in  action  on 
29  £Uz.  c.  4.  against  sheriff',  for  taking 
more  than  the  fee  allowed  by  that  act,  on 
levying  under  execution  against  plaintiff's 
goods.    Deacon  v.  Morris.  Page  137 

2.  How  double  and  treble  costs  are  comput- 
ed. Costs  are  part  of  the  damages.  137  (a) 

141  (c)  139,  140 

3.  Proceedings  stayed  in  ejectment  till  costs 
of  nonsuit  in  former  ejectment  paid,  the 
title  being  the  same.  Doe  d.  CorreU  v.  Roe, 

195 

4.  Proceediags  not  stayed  in  Court  of  Equity 
till  payment  of  costs  of  snH  at  law.         •&. 

5.  DefinraBnt  having  applied  for  and  obtained 
a  rule  for  a  new  trial  after  verdict  agunst 
him,  instead  of  again  going  down  to  trial 
gave  a  cognovit  ^  held  that  he  was  liable 
for  costs  of  former  trial.  Jackson  v.  Hal- 
kun.  19 

6.  Costa  occasioned  by  vexatknis  conduct  of 
attorney  in  givh^g  repesited  notices  of  bail, 
recovered  upon  motion.  44,  80 

7.  In  action  on  judgment,  it  is  irregular  to 
sign  judgment  for  costs  without  leave  of 
Court,  but  on  payment  of  costs  of  motion, 
the  Court  directed  that  the  judgment 
should  stand.  190 

8.  Affidavit  in  support  of  rule  ntn  for  review- 
ing taxation  of  costs  must  be  confined  to 
the  objections  alleged  against  the  taxation 
and  not  enter  into  the  merits.  WiiUame 
V.  Hunt,  321 

9.  Where  a  rule  for  setting  aside  proceedings 
on  the  ground  of  the  defendant's  Christian 
name  being  omitted  was  moved  without 
costs,  and  the  defendant  had  received  the 
writ  ¥dthout  objection,  the  Court  set  aside 
the  proceedings  without  costs.  TonUin 
V.  Preston,  397 

10.  It  is  a  general  rule  that  costs  are  allowed 
on  setting  aside  proceedings  for  irregular, 
ity,  but  under  very  particular  circumstances 
the  Court  will  make  the  rule  absolute  with  - 
out  costs,    ^nun,  898,  note 

11.  Where  a  rule  is  not  moved  with  costs, 
and  nothing  is  said  about  costs  at  the  time 
of  dischaiguiR  ity  costs  are  not  payable  to 
the  succeasfiu  purty.    Anon,  ib, 

12.  The  43  Geo.  3.  c.  46.  s,  4*  which  provides 
that  in  actions  on  judgments  recovered, 
the  plaintiff  shall  not  be  entitied  to  costs 
unless  by  the  order  of  the  Court  or  some 
Judge  thereof,  docs  not  entitle  a  defend- 
ant to  stay  the  procecdiogjs  on  payment  of 


the  debt  without  costs,  irhere  Acre  tii 
probable  ground  for  plshitifi's  tbo  diim- 
ittg  interest  on  part  of  the  debt  VMr. 
SiOeto.  %474 

13.  The  Court  will  not  gnntsmklo  A* 
peose  with  personal  service  of  tknalo'i 
aUocaiur  for  costs,  with  t  nevtoaiii- 
tachment,  on  an  affidavit  tbilAedetad- 
ant  keeps  out  of  the  way  to  svoid  \b^ 
served.     Anon.  5(B 

14.  Where  an  attomoy  charged  for  i  dcdi- 
ration  as  contuxdng  more  fofios  thin  it 
really  contained,  and  the  chtfge  vis  A- 
lowed  by  the  master,  Held,  th«l  this  wn  i 
ground  for  reviewing  the  taxalioD.  Jh- 
ris  V.  //km/.  ^ 

1^.  Held,  that  the  master  was  juHi&diftd- 
lowing  the  expenses  of  two  write  fesad  ii 
one  action  against  the  deCendBBtiolotio 
counties,  where  it  was  doubtful  in  vU^ 
county  the  defendant  wss  to  be  M 
Morris  v.  /itml.  ^ 

16.  Held,  that  the  master  nughtiMof » 
sum  of  one  guinea  each  to  talesnieBOBw 
trial  of  a  cause  by  a  spedsl  jury  iaZ*^ 
or  Middlesex.     Id.  ^ 

1 7.  Held,  that  the  plaintiff  might  be  ilW 
for  fees  to  three  coansel,  on  tsnlkaj 
costs,  in  a  cause  of  fifficolty.   U.     *• 

18.  Where  a  rule  nisi  is  obtsincdandistf* 
as  to  costs,  and  on  shewing  csmc  tk«f 
posite  par^  applies  to  the  Coint  for  ts^ 
which  are  refused,  and  the  mle  »  &• 
charged  without  any  mentioB  of  corthv 
the  opposite  party  afterwards  obttw » 
verdict,  the  costs  of  the  opP«>*»Jf 
costs  in  the  cause,  to  which  the  phii*^ 
entitled.    Johnson  v.  Cbss,  ^ 

19.  Where  the  treasurer  of  the  opobw  « 
S%trry  refused  to  pay  the  expencw  oi» 
witness  in  a  case  of  felony,  pursraattj'* 
Older  from  the  borough  otSMt^^  »• 
sions  under  the  58  G.  3.  c.  70.  the  ^ 
remedy  was  held  to  be  by  ^^^'^'Ji 
by  an  attachment  in  the  inicrior  tort 
and  not  by  nymdmnus.  The  Awj  '^• 
Treasurer  of  the  county  of  ^Wrry.  ^ 

20.  An  affidavit  of  tiie  aerrice^f  theni*^' 
allocatur  on  the  taxation  ^^^"^^^^ 
secution  against  a  parish  in  order  tofWj* 
a  motion  for  an  attachment  agss^  ^ 
on  whom  it  was  served,  miat^^v 
they  are  the  same  persons  ss  weredrfy 
ants  in  the  prosecution.  Hex  ▼.  h*** 
ants  of /Towfa/.  ^^ 

21.  The  rule  for  attadunent  fi»  J^fl! 
ment  of  costs  pursaant  to  the  mtfttr's  ^ 
locatur  is  absolute  in  the  first  n^tfC^f* 
though  four  years  had  elapeed  0ecB| 
taxation.    The  King  v.  C.  V. 

COUNSEL 
Sec  Costs,  6. 
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If  9,  nile  niH  be  diicharg^d  through  mistake 
of  GounBel  in  not  stating  the  termi  of  the 
ai&davits  on  which  it  was  founded,  the  case 
may  be  reheard  in  a  snbsequent  Term. 
The  King  v.  the  SKeriJT^  of  Middietex  in 
Cooptr  V.  JnggtT^  Page  445 

COURT  or  REQUESTS. 

1.  A  defiendant  residinff  within  the  jurisdio 
tion  of  the  Court  of  Hequests  for  Bath^ 
is  entitled  to  be  sued  in  that  Court  for  a 
debt  under  10/.  though  the  cause  of  action 
accnied  and  the  plaintiif  resides  out  of  the 
juris£ction.  And  if  such  an  action  be 
brought  elsewhere,  the  Court,  on  motion, 
will  deprive  the  plaintiff  of  costs.  Baildon 
V.  Pitier,  635 

2.  Under  the  Loudon  Court  of  Conscience 
act,  the  practice  is  to  stay  proceedings  on 
paying  the  money  without  costs,  and  not 
to  require  a  suggestion.  Robituon  v.  Pric- 
kers et  td.  636,  noU 

3.  'Jlic  defendant  cannot  enter  a  suggestion 
on  the  roU  under  the  Middlesex  Court  of 
Conscience  act,  where  a  verdict  is  fouud 
for  It.  dunages  on  an  issue  taken  upon  a 
plea  in  abatement  of  mitnomer,  Welchen 
V.  Le  PeUetier.  id,  ib, 

DAMAGES. 

Where  a  statute  gives  treble  dasMgss,  the 
plaintiff  LB  entitled  to  treble  tiie  sum  found 
by  the  jury,  and  treble  costs,  and  the  da- 
mfiyi  are  not  to  be  calculated  in  the  man- 
ner treble  eosts  nsually  are.  But  mie, 
that  in  this  case  the  daniages  were  so  eal- 
colated  and  allowed.  137, 141  («t) 

DUBT,  AiCTION  OF. 

1.  In  debt,  tiie  cmwI  states  thst  the  defend- 
aal  ssKderCook  and  agreed,  not  voAntuxk 
and  promised,  m'hleh  is  Hie  ftirai  in  «#- 
MmqMif  and  thevvfore  couBls  oa  both  foriss 
cannot  be  Joined  in  one  deelsratioo.  SM 
t,  Neele.  «19 

2.  Simb.  that  in  debtoa  si«pAe  eontnu^  a 
writ  of  laqnii^  esnitft  akntys  he  dlspetts- 
ed  with  as  in  debt,  I6r  the  vslne  of  fofeign 
money  end  other  esses,  lb  which  a  jodg- 
ment  by  deftmlt  is  aaadmlssh»  o€lbe  oob- 
ttect  in  the  dedsration,  but  not  of  the 
eiact  sumnientloned  In  it  JfriUY.Ne€!&. 

DECLARATION. 
See  Pleas  ajtd  P3UBAi>iJfa>  Pmsoubbs. 

Where  a  defendant  renders  ia  dischttije  of 
his  bail,  after  a  declaration  has  been  filed 


conditionally  and  notice  8«rvdL  upon  him, 
and  rule  to  plead  given,  it  is  not  necessary 
to  deliver  anotiier  dedaration  for  the  de- 
fendant in  custody.    TkMipmmy.Carejf. 

PSge720 

DEMURRER. 
See  Pi^BADiNO. 

1 .  General  demurrer  must  be  delivered  and 
not  filed,  and  if  so  filed,  judgment  may  be 
signed  for  want  of  plea.    XmimeU  v.  Cox, 

2.  It  is  net  necessary  to  serve  a  copy  of  the 
nde  for  a  consiUmn  upon  the  defendant's 
attorney,  in  a  case  when  no  argument  is 
intendodi  and  an  erroneous  eopy  of  a  nde 
is  to  be  considered  as  no  oo^y,    Harris  v. 

JVkUechureh,  l__   '^L^ 

3.  A  demurrer  for  mi^oinder,  or  other  suh- 
stanM  cavise,  is  a  good  plea  within  the 
meaning  of  a  Judge's  order  for  pleading 
lesuafaly.  ^^* 

DEPOSIT. 

1.  Defendant  having  api4ied  to  talie  out  of 
Court  money  deposited  in  lieu  of  bail,  en 
ground  of  his  having  put  in  and  perfected 
bail;  and  a  nde  having  been  afterwards 
obtained  by  plaintiff  for  setting  aside  al- 
lowance or  b«I,  and  defendant  Wfsi  tiiea 
rendeicd.  Court  direeted  the  mon^  to  be 
paid  out  to  defendant  after  deducUng  the 
costs  of  tiie  two  rules.        Qoufdv.  Berrj. 

e.  Defendant  who  has  rendered  is  entitlsd  to 
take  money  out  of  Court  under  43  0^  3. 

c.4«.  ^^ 

DEPOSITION, 
See  Justices,  9. 

EJBCTtlEF^. 
<fee  AMXiTDiiZHT.  Costs,  3« 


1.  When  ths  landlord  is  sdnadtted  to  defend 
aa  action  of  ejectment,  and  judgsMKt  is 
entered  sfainst  the  cssiial  sjector,  with 
■tay  of  execution  until  liirther  older,  the 
lessor,  befere  he  takes  ««it  eiceentioft,i«nsC 
■love  1^  Court  for  leave  to  do  S6,  and  the 
role  is  not  absoluto  in  the  font  iftstsaics* 
DoeY.  Gikbt  emd  W^fe^  47  and  Mtoa^lkw 
d,  Simom  Y.  A/atien,  S.  P.  933 

2.  AmenservsAtefbeaefiaiaoseiqMBreiti- 
Bot  be  made  defendant  in  cjeetment,  b«t 
where  servant  in  tiie  viwMe  oconpattoa  of 
premises  assumes  the  chsndsr  of  tenant 
in  possession,  beis  liable  to  be  oMide  &t* 
frndant,  ndlusSondnet  is  evidence  to  go 
to  tiie)«ry  to  ^reniBis  that  he  iS'toMt  in 
pos6esBio&,  uidsssae  feet  is  rsMtod  Iqr 


1 


116 


INDKX  TO 


'  tent  aapm  ximoviiig  the  caow  from  the 
Mkyor'sCoiutiiitoK.B.    Steer  v.  Smiik, 

Pftge44 

9L  Bui  tkucnigk  Hkne  noticM  were  gtvea  of 
■awe  b«U  lo  JQSlifj  iayacation  before  dif- 
iiroit  Jodgety  and  the  pkintiflr  had  incur- 
red the  espCBce  ol  thrre  O]ipoeitloiis,  yet 
nipon  their  appeariag  tp  jnetiiy  on  aibvth 
notice.  Court  held  that  they  had  no  an- 
(hwity  t»  cofli^  the  pa3rment  of  the  ooetB 
Hi  the  oppoakion  befotc  the  beU  jnatifled. 
t^  44 

3,  Birt,  afterwardaen  appMeationagauMt  the 
deiBndant^a  attorney  for  the  coits  of  prior 
eyvpeiliana  on  the  ground  of  vexation,  was 
refinred  to  the  Matter.  Steer  ▼.  Smith.   80 

4.  When  phdatf  inlendi  to  object  to  baU 
pill  in  «a  a  kakuu  eerjmt,  he  should  ob- 
tam  rule  or  order  €er  better  bail,  which 
will  entitle  hhsi  to  a^imwd^fMb  unless  bail 
•re  perfected  in  four  days  after  senrice  of 
nle,  and  thereupon  the  same  or  liferent 
bail  must  justify  as  in  other  oases  within 
tor  days  if  in  Term,  or  if  in  vaeation,  on 
first  day  of  ensuing  Term.  130  (a) 

^  Meftion  for  kakme  corp%te  to  bring  up  body 
of  sheriff,  on  rstuni  by  coroner  of  cepi 
Qorpitf  to  sirtanhmenl  before  Judge  at 
nhmahnii,  is  of  coarse,  and  without  aft- 
dnrit.    ThtKtmgr.frkaley.  249 

(L  Obtaining  kmhemt  eorpw  does  not  preclude 
dsfsnd^pft  Irom  disputing  process  1^  which 
be  is  impriHmed.     TkMtrlt  v.  Fiiber.      465 

7.  The  Conit  wiU  not  grant  a  htiBeat  corpus 
inliHBgup  the  body  of  A/erne  cooerton  an 
affidaTit,  that  she  is  desirous  of  (fisposing 
ofher  separate  property,  and  that  her  hus- 
band wiU  not  admit  the  necessary  parties 
to  see  her,  and  that  she  is  confined  by  ill- 
ness, and  not  libely  to  Ure  long ;  nor  will 
they  under  such  circumstances  grant  a 
rule  to  shew  cause,  why  the  necessary 
parties  shouid  not  be  admitted  to  see  her; 
for  if  there  be  no  restraint  of  penonal  li- 
berty, the  matter  is  only  cognisable  in  a 
Court  of  Equity.  The  King  y.  John  MiA. 
Oetem,  654 

8.  A&ofieorooiTMf  will  not  lie  to  bring  up  an 
apprentice  to  be  discharged.  AnoH.  Trin, 
T.  1814.  654,  note 

IW5B4i;ND  M^D  WIFE. 

When  husband  and  wife  are  sued,  and  hus- 
band alonohas  been  arrested,  bail  may 
justify  for  him  only  on  his  filing  common 
bail  fbr  his  wife.  Coulson  t.  Sctttt  and  Wife, 

75 

iMPAiiLANCS. 

1,  ^iHiere  ulaftuUf  does  not  dedare  in  Term 
of  which  writ  returnable,  defendant  is  in 
general  entitled  .  to  imparlance ;  aKter 
wiiere  delay  occasioned  by  defendant's 
order  Ibrpwttculars.  Paie  t.  f^.  230 


2.  A  bill  was  fi&sd  sgaiMt  aa  ittofvy  in 
Trinity  vacation  as  of  the  pifodingTenD, 
with  a  special  memoraadosiof  t  nim^X 
day  in  vacation.  The  diiimdMt  fkided 
a  plea  in  abatement  eaUded  of  tk  iblov. 
lag  IVrm,  without  a  spedil  inpuhsBe. 
Hdd,  that  this  wasTeguhr,snd}ad|MBi 
signed  for  want  of  a  pies  wai  nttfUb 
Hokmey.DeAf.  Ffege'Oi 

INDICTMENT. 
SeeCTKTioKkMU    Costs,  19.  Ivrotiu- 

TfON.    JVET.    LcVAftl.    PlSft]>l««» 


I  A  proaecntor  coadnding  bis  csRia  ps- 
son,  and  who  is  to  be  cnsnacduafb' 

ness  in  support  of  the  iodicCinnt,  biM 
right  to  address  the  jury  ss  coobmL  IV 
King  pro*.  MiiU  v.  Brice.  3S2 

2.  An  affidavit  that  relates  to  seffial  ia&A- 

meikte  or  causes  mat  have  asassrituiiW 

aa  there  ase  eaaes  to  vhieh  the  liUirit 

and  sotiefi  founded  these  onspplf-   1^ 

XhgrM  Ceo'liie.  ^^ 

a.  Every  copy  of  a  libel  sold  by  Che  dein^ 
is  a  separate  publication,  sad  lisUc  to  i 
distinot  prosecution,  and  sltiwegbtkjt- 
fondant  be  prosecnted  by  iaijiisrf* 
filed  by  the  Attoroev  Geaenl  »  «<&" 
by  inmctments  on  the  prcsscslios  fi  * 
different  person  for  publiAhig  ^i^'^ 
eopiea  of  the  saM  KM,  th»  CosK  tiS 
restraiii  the  prM9aedii«k  The  Bagj. 
CmrMu  P^^' 

4.  Aa  indiotmeat  feracmMMCx ''^^ 
tmAJ.  W.  efdivera  goods,  sad  is  pr 

nance  of  the  coaspirscf  dsAsodiBf  iP 
of  divers  goods^  to  wit,  of  the  nhrof 
100/."  cannot  be  quashed  for  not  f^' 
ing  the  particuUr  goods  of  wfaick  tfae|«o- 
scculor  had  been  defrsoded:  tsdindt;, 
the  Court  in  such  a  case  will  not  cdlBpi* 
the  pnoiecutvr  to  deliver  to  Iht  (kftodot 

n  particuhM-  of  IhfS  goods  isbR«k  <»  ' 
the  indirtine^t.    iietr  v. ^ 

INPORMATION. 

The  surveyor  of  a  high  road  y^Dji'T*' 
perly  expended  a  Uigie  som  oit  v«<^"'[| 
rowed  by  tb»  trustees  ufider  »  *^  ^ 
parliament  without  the  oonaeot  d  V 
trustees,  which  th«  act  »qnir«d|py 
tion  the  es^tenditui«^  the  ConitnM^' 
criminal  information,  no  oonmpt  no^- 
beMW  esjptressly  alleapd.  TbeCpttCtffii 
apt  convert  4k  dvil  into  »  cx»Niill<^ 
4y.    The  A«^  v.  JWer.  '^ 

INSUEW. 
See  CORONEJU 
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INQUIRY,  WRIT  OF. 

Ste  Dcrr,  3«   N^ncc. 

1,  Notice  of  tncutiag  «  wtkt  «f  iiiqiifay  on 
Wtditetia^  11th  of  June  iiMt  w4i6n  »r<-<^ 
MnArjr  ft41  oa  the  10th  of  June,  on  whirh 
day  tke  writ  of  inquiry  wts  «xearted,  «uffi- 
cient,  and  Court  refused  to  set  asMe  the 
esmotion  of  the  writ  of  iM)iiiry,  defeodiint 
hM  Bweartaif  that  ht  ivm  misled.    AYc&»w 

2.  Writ  of  inquiry  necesMry  in  debt  for  fo- 
fvign  money.  619 

••  The  Cowt  wiJl  Mt  gnnt  m.  mle  Ibr  eeiting 
Mide  an  inquisition  after  judgment  by 
liefattlt,  on  Clw  gronnd  that  the  under- 
sheriff  directed  the  jury  to  eonaider  the 
pOTerty  of  the  defendant  in  mitigation  of 
damages.     King»iimf,  Uaychtrck,      644 

•4.  Siiffipring  judgment  by  default  in  an  ac- 
tion for  use  and  oocupatioa,  amounts  to 
an  admissioa  that  the  deieodant  held  a 
house  of  the  pluntiff,  who  need  not  shew 
that  it  vaa  fads  honse,  ssid  it  lies  upon  the 
defendant  (o  prore  that  he  did  not  occupy 
the  particular  bouse  \»  which  the  attention 
of  the  jury  has  been  directed.  Davis  v. 
Hoidship.  645,  note 

S.  On  setting  aside  a  verdict  for  a  misdirec- 
tion of  the  sheriff,  the  defendant  will  not 
be  allowed  costs.  645,  note 

I5»  The  Court  will  not  set  aside  an  inquisition 
on  behaK  of  the  plaintiff  when  he  has  not 
obtained  a  verdict  for  his  fiill  demand, 
although  no  evidence  is  given  as  to  one 
part  of  the  demand,  a«r  wffl  the  plaintilf 
be  permitted  to  enter  a  nolU  proteyui  as  to 
that  part.    JItuM,  645  (ft) 

7«  Held  that  on  grantii^  a  rule  for  setting  a- 
aide  a  writ  of  inquiry  on  the  ground  of  ex- 
cessive damages  whcfre  a  long  interval  must 
elapse  before  cause  could  be  shewn  agaiqst 
the  rule,  a  part  of  the  damages  should  be 
brought  into  Court  that  the  pbiintiffmight 
not  he  prcjudioed  by  4ie  delay.  Wilkaau 
V.  Reatet,  729 

fNSOLVENT  DMTORS. 
See  VhZkBUkQ^  39.   Pkuonexs,  5. 

I.  liMlaeiit  wiw  daea  ant  afipaar  In  pnr^ 
•nanea  of  rule  for  eominf  ap  an  parlieular 
day  to  talcc  benefit  of  lordis'  act,  cannot 
come  up  an  another  day  willioiit  fresh 
ffala,  and  cM  rale  naad  sot  be  discharged. 
Re  Crmee*  2S4 

t«  Insolvent  dabtM-  wha  has  n^aeted  to 
Apply  far  Ua  diathafgs  oMlar  the  loids' 
«el  32  Geo.  2.  <*.  SS.  in  the  naxt  Term 
after  ha  w«s  oha^ad  in  aaaeation,  and  is 
piavealed  by  p*vetCy  ^m  prfocrading  un- 
til tids  Teras,  cannot  now  be  diaofaarged, 
Hr  tlia  AS  Gee.  1^  e,  5.  e.  ft.  onlf  eneusea 
<Mays  aocsmoaair  by  igBoaaace  or  ndatake. 
Onkar^  had  tnot^n  r,  Tkemae.  320 

3G 


3.  Persons  discharged  under  Insolvent  Act 
are  oidy  discharged  aS  to  thbs^  ciedltora 
to  whom  they  give  tiotice,  Dimcnd  v. 
Clarke.  Page  222 

4.  Service  of  notice  under  the  lords*  act,  by 
leaving  it  uith  agent  of  the  plaintiff's  at- 
torney and  with  a  shopman  at  the  plam- 
tiff's  warehouse  In  town  when  he  residea 
in  the  country,  held  sufficient,  the  agent 
having  appe4ired  according  to  the  notice, 
and  opposed  the  discharge.  In  the  matter 
of  Jenes,  an  insolvent  debtor.  560 

and  740 

5.  Notice  of  coming  up  to  take  the  benefit  of 
the  loids'  aet,  entitied  Dee  dem.  jii  B, 
and  others  v.  C.  D,  without  specifying  the 
christian  and  aumames  of  all  tha  paraas, 
held  saffieieot.    In  the  matter  of  Odtee* 

561  ;  see  also  740 
6*  Plaintiff  allowed  to  enter  a  stei  jn-oetmu 
on  paying  the  costs  of  the  application,  on 
the  ground  that  the  defendant  had  become 
insolvent,  although  the  rule  for  judgment 
ea  in  case  of  a  nonsuit  was  discharged,  on 
his  giving  a  peremptory  undertaking,  and 
the  debt  sought  to  be  recovered  was  not 
lAclnded  in  the  defendant's  schedule  apd 
notice  of  discharge  under  the  Insolvent 
Act.    Sheer*  v.  Carter.  738 

INSPECTION. 

1.  After  an  action  brought  agaSnat  the  She- 
riff of  ChHtfr  for  not  levying  under  a  yrrit 
issued  o«rt  of  tbe  Oooit  of  &raat  Seaaion, 
the  Co«n  refiMad  to  grant  a  i«k  far  the 
sheriff  10  give  tha  plamtiff  iMpaetion  of 
the  writ  m  ofder  to  fraaae  the  dadttnation, 
tdthough  tha  wiit  waa  in  the  afaorif  a 
posaaasion.  Tfae  Kmg  v.  Mherif  of  Chte* 
fer.  476 

2.  The  Court  wtU  graat  a  eumdekmm  la  bnr 
geases,  Ac.  to  Inapaet  the  corporation 
booAes,  birt  Mmk  theaa  is  no  ganaral  right 
in  etery  paraan  to  inspnet  Me  books  of 
Qaarter  Sessleina.  Tha  Kmg  r.  Mheriff of 
Cheettt,  ib, 

imURANOE. 

!•  AveraMOt  in  n  declaratibh  on  a  policy  of 
insurance,  that  ^.  B,  t,  D,  and  certain 
paraoos  trading  under  the  firn^  of  Meaars. 
E,  and  F.  and  Co.  were  interested  in  tiie 
property,  is  sufiicient  dk  a  motion  in  ar- 
TCBt  of  judgment;  but  quere,  whether 
the  uncertainty  as  to  the  names  of  the 
penomwho  compose  the  fhm  is  a  ground 
•f  spaaial  demurrer  ?     U'righi  v.  WeIHe, 

49 

2.  It  ia  auftcient  at  the  trial  to  prore  that 
Acre  is  aoch  a  firm  as  Messrs.  E.  and  /'• 
and  Co.  without  proWng  the  names  of  the 
parsons  who  compoae  the  firm.         ih.  idm 

3«  A  policy  to  any  port  or  porta  in  ti^e  Battte 
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b  legal,  though  sodm  of  those  poiti  were 
then  in  a  state  of  war  with  this  coimtry» 
•nd  though  no  licence  has  been  obtained, 
provided  the  ship  was  not  sailing  to  a 
hostile  port.  Wright  r,  WelbU.  Page  49 
4.  A  polity  allowing  the  vessel  to  trade  to 
any  ports  within  a  particolar  district, 
wUch  comprehends  ports  in  a  state  oJF 
hostility,  is  lawful,  unless  it  appears  that  a 
voyage  to  an  enemy's  country  was  in  con- 
templadon.  Page  49  (a) 

IRREGULARTTV. 
Sti  Costs.  Pkocess.   Summons   and 

OXDEB. 

I.  On  19th  JVbcvmSer  a  motion  was  made  to 
aet  aside  service  of  process  for  irregu- 
larity, but  Court  refused  application,  di- 
recting an  amended  affidavit  to  be  pro- 
duced, which  was  not  done  until  the  first 
day  of  the  following  Term  ;  held  that  the 
application  was  too  late,  the  party  having 
suffered  nine  days  of  the  previous  Term  to 
elapse  without  renewing  his  application. 
V.  Walten.  14 

2«  In  King's  Bench,  motions  on  ground  of 
inegularity  must  be  made  in  reasonable 
lime.  In  Exchequer,  motion  must  be  in 
Term  after  irregularity.  In  Common 
Fleas,  after  irregular  party  has  taken  one 
Anther  step.  14 

9.  Defendant  may  apply  on  ground  of  ser- 
vice of  writ  in  wrong  county,  though 
plaintiff  had  entered  an  appearance  for 
him andserved  him  with  notice  of  deda- 
lation  and  given  rule  to  plead.  ti» 

4.  Defendant  had  applied  to  a  Judge  in  exe- 
cution to  set  aside  plaintiffs  execution  for 
irregularity,  on  a  ground  which  the  Judge 
overruled;  defendant  having  brought  a 
writ  of  error  before  final  judgment  ngned, 
but  not  having  communicate  that  foct  to 
the  Judge,  afterwards  applied  to  the  Court 
to  set  aside  tha^exaeution,  on  the  ground 
that  he  had  before  brought  a  writ  of  error ; 
held  that  this  £wt  not  having  been  com* 
municated  to  the  Judge  on  the  former 
application,  defendant  was  now  too  late  to 
take  advantage  of  the  irregularity.  Thorpe 
v.  B^.  124 

5.  Party  applying  to  set  aride  proceedings 
for  irregularity,  must  state  at  once  all  the 
grounds  of  his  application.  126 

6.  Irregularity  in  process  cured  by  under- 
taking to  appear,    ^non,  129 

7.  On  setting  aside  judgment  and  execution 
for  irregidarity.  Court  will  restrain  the 
defendant  from  bringing  an  action  of  tres- 
pass, unless  a  strong  case  of  damages  be 
shewn.  Larimer  v.  XmU,  Wilton  v.  King- 
gtm.  134,  134  (a) 

8.  On  setting  aside  fieri  facias  for  irregular- 
ity^ on  ground  of  allowance  of  \wX  of 


error,  Conrt  set  sdde  tht  eieeatioB,  len* 
ing  defendant  at  fiberty  Id  pronedipbrt 
siwriff  for  miseoodnct  in  kry.  Smmm 
▼.  Jahumu  Pige  U5,  sole 

9.  Terms  of  not  bringing  adioa  iIkmU  be 
imposed  at  time  of  setting  laiie  pncnd- 
ings.  i' 

10.  Where  rule  to  set  snde  pvoceefiaei's 
moved  with  costs,  and  tfidnits  iren- 
awered,  it  mukt  be  cfisdhsiged  widi  oortL 
TiUey  V.  Hetd^.  IX 

11.  Proceedings  set  aade  on  terms  thitao 
action  shoidd  be  bronght  what  the  im- 
gularity  arose  from  mistake,  althoo^ 
they  had  been  set  ssideoocebdbce.  Btm- 
/^v.  Foster.  /  ^ 

ISSUE. 

IThere  the  laaoe  varies  firom  the  pkadiofiit 

'    should  not  be  accepted,  but  Judge's  oder 

obtained  for  setting  it  ri^t  378(f),ff9 

JOINDER  IN  ACnON. 

1.  In  asnuKpsii  by  assigneei  of  banbipti 
they  must  all  be  joined  ast  phistilh,  ui 
the  omisaon  of  any  ia  a  groiuid  of  BOBtf^ 
SneUgraot  and  another  sssignees  of  ^ 
yr.HutU.  ,    " 

2.  AliUr  in  trover  when  the  omiMa  ^ 
one  of  the  asaignees  as  plamtiff  oioir 
be  pleaded  in  abatement.  ^ 

JUDGFS  ORDER. 

See   SUMMOKS  AVB  OlDKL 

JUDGMENT. 
See  Now  PROS.     Fleas  akd  Puaww- 

44,5,6b    SUMMORS  AMD  OlDO- 

1 .  Judgment  signed  and exccotkm  tika||^ 
for  costs  in  action  on  jodgmeBt  vw* 
leave  of  Court  or  Judge  imder  43  fi»^ 
c,  46,  *.  4.  held  int^^;  but  what i«- 
cognizances  of  bail  were  taken  in  Cotf^ 
Pleas,  and  bail  suad  in  tiiatCooittojit- 
ment,  and  having  no  property ,acto*<|* 
brought  on  judgment  in  Kh^s  ^^^ 
order  to  take  theirpersens,  cotfay 
by  Court  mmc  pr9  time.  ^'•*^,i 
FuUer.  ,   r. 

2.  The  rule  for  judgment  expli«  »  J 
days,  computed  exclusively  of  the  (WM* 
kst,  of  Sunday,  Midiummff'JKffiXV^ 

dies  non.  Bromley  v.  Fbeter,  ^ 

S.  Effect  ofjudgment  by  definlt  is  ddM^ 

use  and  occupation.  f^^ 

4.  The  defendant's  time  to  plesd  b^^ 
on  the  15thy  and  not  having  ploM  ■" 
attorney  to6k  out  a  sammonsin  the^ 
ing  for  a  month's  further  tine  J^l^ 
returnable  at  six  o'clock  on  ^^'T'JJr, 
tveniogi  and  served  it  npoo  the  pw** 
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attorney,  who  signed  judgment  on  the 
morning  of  the  16th ;  held  that  the  judg- 
ment was    regular.    JSamett  v.  Aewion, 

Page  689 

JURAT. 
50e  ArFiDAVXT.   Bailfiecs. 

JURY. 
See  Spzcial  Ju&y. 

1.  The  dispersion  of  the  jqry  during  the  in- 
terval of  an  adjournment  in  case  of  a  mis- 
demeanour does  not  vitiate  their  verdict 
where  there  is  no  suggestion  of  their  hav- 
ing been  improperly  practised  upon  in  the 
interim.    The  King^  v.  Wool/  and  others. 

401 

a.  Whether  the  jury  shall  or  shall  not  be  per- 
mitted to  separate  before  verdict,  in  cases 
of  misdemeanour,  is  matter  of  discretion 
with  the  Judge.    Id,  ib. 

JUSTICES. 

See  CoNTicTioK.    Depositions.    Man- 
damus, 1,4.    Levabi  Facias. 

1.  Held  that  an  attorney  has  no  right  to  be 
present  on  the  hearing  of  an  information 
on  the  game  laws  ;  and  where  an  attorney 
for  the  defendant  was  excluded  by  the  ma- 
gistrates from  the  justice  room,  Court  re- 
fused a  criminal  information  agi^nst  ma- 
gistrate. The  King  v.  A.  B.  C,  and  D. 
Jvasdcea  of  StqfordtMre.  217 

2.  But  defendant  may  be  convicted  of  penalty 
for  deer-stealing  in  his  absence,  on  appear- 
aoce  by  attorney,  and  justices  cannot  en- 
force him  to  appear  in  person ;  and  whether 
the  distinction  is  not  between  magistrates 
acting  judicially  and  ministerially.  217(a) 

5.  Criminal  information  only  granted  where 
magistrate  has  acted  corruptiy,  and  not  for 
error  in  proceedings.    Id,  ib. 

4.  How  to  frame  conviction  for  fishing,  and 
other  points  relating  to  conviction*  See 
Conviction.  147 

5.  Justices,  when  not  required  to  state  rea- 
sons for  thdr  decision.  34 

6.  The  preparation  of  plans  and  maps  for  the 
purpose  of  carrying  an  enclosure  into  ef- 
fect, is  no  evidence  of  an  allotment  under 
the  act,  which  requires  an  appeal  against 
an  allotment  to  be  made  within  six  months 
afker  the  cause  of  complaint  has  arisen, 
and  it  suffices  to  appeal  within  six  months 
from  the  making  of  the  conclusive  allot- 
ment. The  King  v.  the  Justices  of  Middle- 
sex, 366 

7.  A  prosecutor  conducting  his  case  in  per- 
son, and  who  is  to  be  examined  as  a  wit- 
ness in  support  of  the  Indictment,  has  no 


riffht  to  aildress  the  jury  as  counsel.  The 
Ktng  pros.  Mills  v.  Briee,  Page  352 

8.  Where  a  defendant  indicted  at  the  Quar- 
ter Sessions  for  a  conspiracy  had  entered 
into  insufficient  recognizances  to  take  his 
trial,  held,  that  this  Court  on  a  removal 
by  certiorari  might  discharge  them  on  mo- 
tion, and  compel  him  to  enter  into  better 
securities.  The  King  v.  Hooper.  491 

9.  A  mandamus  will  not  lie  to  compel  a  ma- 
gistrate to  produce  depositions  taken  before 
him  on  a  charge  of  felony,  for  the  purpose 
of  founding  an  indictment  for  perjury ; 
but  the  magistrate  must  be  subpoenaed  to 
produce  the   depositions.    In  the  matter 

of V.  — ,  Justices  for  county  of 

Bedford,  627 

LEGACY. 

Where  a  testator  gave  in  her  life  time  to  the 
plaintiff  a  promissory  note  to  pay  him  or 
order  "  on  demand,  the  snm  of  100/.  for 
value  received  and  his  kindness  to  mt," 
with  a  verbal  engagement  on  the  part  of 
the  plaintiff,  that  die  note  should  not  be 
demanded  until  after  her  death;  it  was 
held  in  an  action  upon  the  note  that  it 
does  not  operate  by  way  of  testamentary 
disposition ;  nor  is  it  void  on  the  ground 
that  it  is  a  fraud  on  the  legacy  duty,  that 
duty  never  having  attached  upon  it,  and 
there  being  nothing  to  shew  that  the 
amount  pawed  by  way  of  a  donatio  causA 
tnartis,  Woodbridge  v.  Spooner  et  ux,  exe- 
cutrix of  Rebecca  Banee,  661 


LEVARI  FACIAS. 

1 .  Where  a  defendant  conncted  of  a  misde- 
meanour is  sentenced  to  be  imprisoned  for 
a  certain  term  and  to  pay  a  fine,  and  to  be 
further  imprisoned  till  the  fine  is  paid,  a 
writ  of  levari  facias  may  issue  to  levy  tiio 
fine  of  the  defendant's  goods,  chattels,  and 
lands,  even  before  the  expiration  of  the 
term  for  which  the  defendant  is  sentenced 
to  be  imprisoned.  The  King  r.Wbo^.  428 

2.  The  sheriff  is  bound  ex  ojfido  to  levy  the 
fine  imposed  upon  a  defendant  on  his  con* 
viction  for  a  misdemeanour ;  at  all  events 
the  writ  of  levari  is  regular  when  it  has 
been  adopted  on  the  part  of  the  Crown. 
The  King  v.  ff'uolf.  583 


UBEL. 

See  PLSADINO. 

An  action  lies  for  a  libel,  stating,  that  al- 
though plaintiff  was  aware  of  the  death  of 
a  person  occasioned  by  his  improperly 
driving  a  carriage  against  that  in  whicb 
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another  pcnon^wat  AAivg,  he  attended  a  I 
pubKc  ball  in  the  evening  of  the  same  day. 
lord  ChurchiU  v.  Hunt,  Page  480 

LORDS'  ACT. 

A  piiK>M«  diechav^eU  vnte  the  Lord's  Act 
was  dloved  to  be  Betaken  in  execution 
for  want  of  notiea  to  the  niMotiff,  al- 
(hongk  mtm^  than  a  year  had  elaincd  lince 
the  time  mi  hie  b^ng  diacharged.  Cil- 
kfU  V.  Bmtku  740 

MANDAMUS. 
Set  CoBONXa.    Justices. 

1.  Court  of  King's  Bench  will  not  issue  a  man" 
dmmut  to  compel  the  Quarter  Sessions  to 
glre  Ihfiir  reasotts  for  theur  judgments,  or 
make  special  entries  thereof  on  their  re- 
midSy  and  the  rule  far  a  tnAiMlif  mtu  was 
dtecharged  with  costs.  The  Umg  v.  the 
JmHke^  of  ShvotK  S4 

%  The  Court,  oa  the  MOtioA  of  thff  prosecu- 
tor of  a  nuMdaamUy  granted  a  peremptory 
rule  for  the  attorney  coaeeraed  in  shewing 
oanse,  tote  hisaftdavits  on  the  fbilowiag 
day,  that  bcng  necesany  to  be  done  for 
the  pusmMO  of  getting  the  rule  absolute 
for  the  wrnndamut  drawn  up.  The  Kix^ 
▼.  tfaa  Jm^em  of  MidtUetar.  %^S 

X  BnrialiA.  tStm  pariah  church-yArd  ia  a  com- 
mtm  hull  light  inherent  in  the  parishioueis, 
hat  the  mode  of  burial  ia  of  ecclesiastical 
cognizance ;  and  therefore  the  Court  re- 
fosed  a  numdtmuu  to  inter  the  body  of  a 
paiishioner  in  an  iron  coffin.  The  .^^111^ 
T.  Coleridge  and  others.  5i^8 

4.  A  mandtamia  wfll  not  lie  to  compel  a 
magistrate  to  produce  depositions  taken 
before  hkn  on  a  charge  of  folony,  for  the 
mirpoae  of  founding  an  indictment  for 
perjury  agidnsttbe  deponents :  the  magis- 
trale  must  be  subpoenaed  to  produce  the 
depositions,  which  may  be  read  in  evidence 
before  tiie  grand  juir.  In  the  matter  of 
— -—  one  of  the  justices  of  peace  for 
tountyofilKJrordi  627 

5;  Amofubimtf  winnotBe  tojusthsesin  $>iar. 
ter  Sesnpns  to  oompel  them  to  reTiew 
tiieir  dect^on  on  an  appesl,  upon  the 
ground  that  the  adjudication  was  not  war- 
ranted by  the  eridenoe.  The  King  ih  the 
Jueticea  of  Warcetterehire,  649 

MEMBERS  OF  PARLIAMENT. 
See  EviDEircB,  4. 

A  bond  given  by  a  M.P.  under  4  Geo,  3.  c  33, 
for  paying  the  debt  and  costs  absolutely  if 
the  plainuiBf  sncceeds,  is  analogous  to  a  re- 
cognizance of  bail  in  error,  and  the  Court 


refhsed  «n  thai  growid  to  ordta/  inch  a 
bond  to  be  ddhrered  up  to  be  CMiceU^, 
where  after  the  action  was  ootmoeneed  the 
defendant  became  bankrupt  and  obtained 
his  certificate,  although  Uiat  might  be  a 
good  plea  puis  darrein  ctmtimuMnce.  JJun- 
Ur  V.  CampbdL  Page  731 

MISJ.OINDER. 

Set  pLKaS  AKO  Pl.gaOTKO,  40. 

MISNOMER. 

See  Abavbmkkv.    KjscfMSWff,  11,  13. 
Pkocbss^  11.    An  AMI,  34.    Biiiik,Si 


1.  Where  a  defondant  hsa  been  as  1  estad  by  a 
wrong  name,  and  haa  given  a  bail  beaid, 
and  moves  to  set  aside  proceedings,  the 
Court  will  require  bins  to  flla  erauBon  bail 
and  undertake  net  to  btii^  any  adfon. 
Kiiehingr.j4lier,  M2 

2.  Motion  to  set  a»de  proceedings  mmtt  be 
made  before  the  time  for  pleading  in  abate- 
ment has  expired.  382,  n. 

3.  On  a  plea  in  abatement,  if  the  pUdntiff 
enter  a  eaetetur  he  is  not  Uabbs  to  coStSi 

id.  ibm, 

4.  Sheriff  liable  to  action  of  trespass  for  ar- 
reeting  a  man  by  wronir  aame^  notMJtik- 
standing  the  defendant  is  dlachaffsd  on 
motion,  and  H  is  therefore  Me^ssary  to 
impose  terms  of  not  bringing  an  action. 

289,  n. 

5.  Defondant  hafing  been  ssrvedwilh  copy 
of  process  by  the  naoie  of  Mtkn,  smd  ^t 
his  name  was  Nirhalas,  and  peiaon  who 
served  the  copy  was  about  to  altar  tiia 
name,  JV^M,  that  a  writ  or  eopy  cannot  be 
altered  without  re-sealing,  and  servke 
must  be  set  aside,  but  without  coats  >  Iimei 
▼.  mdiB^fon.  319 

6.  It  is  no  ground  for  a  pica  in  abitoaevt, 
that  the  defendant  is  styled  in  the  deciara* 
tkm  ffeiwy  A'eeMC  fole  of  lumdem,  mtr- 
ehmtt,  otherwise  eaUed  Xfemi  JVenas/.  Cun- 
Mont  v.  Premsi,  &12 

NEW  TRIAL. 
See  iNaui&T,  WiLtr  er 

1.  Defondant  having  obtaitKd  a  mle  for  aear 
trial,  gave  a  cognoeii:  held  that  lie  was 
liable  to  pay  costs  of  former  trial.  Jad^n 
V.  Stdittin*  Rr 

2.  Where  verdiet  was  for  defonAuflttind^  new 
trial  awarded  on  a  questioto  of  law,  with- 
out any  thing  said  as  to  eosts,  and  parttoa 
instead  of  proeecdlng  to  a  second  trial, 
agreed  to  state  the  focts  specially,  as  if  a 
case  had  bteen  tcscrred  on  which  the  jmr* 
ten  was  afterwards  defiven*d,  they  were 
held  cntitited  to  costs  of  first  trial*     19  (a) 


THE  PRINCIPAL  MATTERS. 


781 


3.  Court «)U  grant  9, new  trkl  into  action  of 
trespan  brought  to  try  a  permanent  fight, 
though  the  daaaages  are  under  20/.  7W- 
tter  T.  LeuHi,  Page  265 

4.  New  trial  vUl  be  granted  where  the  da- 
mages  amoont  to  the  exact  sum  of  20/. 
DvbaU  T.  Duffidd,  C66  {a) 

5.  mw  trial  will  not  be  granted  in  a  fnvo- 
I0U8  action.  ih. 

6^  New  trial  will  not  be  granted  on  behalf  of 
plaintiff,  on  account  of  amallneaa  of  da- 
magea.  »&. 

7.  In  C.  P.  new  trial  will  not  be  granted 
where  the  sum  is  under  80/>  ib, 

8.  No  new  trial  granted  on  indictment  for 
peijurv,  where  defendant  was  ao]nitted. 
The  King  y,  Brice.  352 

9.  The  naotion  for  a  new  trial  may  be  made 
within  four  days  after  the  rvAcni  ^  the 
distringas^  and  is  not  confined  to  the  space 
of  four  days  after  the  trial.  Kirkhmn  v. 
Afarter.  382 

10.  Anew  trial  cannot  be  moved ibr,  tfren  by 
consent,  after  the  four  days  kaFe  expired. 
jinon.  382  (a) 

11.  In  C.  P.  if  a  cause  be  tried  in  Term  time, 
the  motion  for  a  new  trial  must  be  made 
before  or  on  the  appesvaDOe  day  of  the  re- 
turn of  the  habeas  corpora  juratemmf  if  re- 
turnable as  in  actiona  by  original  on  a 
general  return  day ;  or  if  returnable  on  a 
day  certain,  then  within  four  days  exclu- 
sive of  the  return  day.  ib. 

12.  The  affidavit  in  support  of  a  motion  for  a 
new  trial  must  be  sworn  within  first  four 
days  of  the  Term.    Rucher  y.  MarshaiL 

383  (a) 

13.  Where  a  new  trial  is  granted  after  ver- 
dict for  the  defendant,  on  the  ground  of  a 
misdirection  of  the  Judgei^  and  the  rule  for 
the  new  trial  is  alent  as  to  costs,  and  tiie 
plaintiff  succeeds  on  the  second  trial  of  the 
cause,  he  is  not  entitled  to  the  costs  of  the 
firsttriaL    Birhettr,  WiUan.  633 

14.  A  new  trial  after  a  perverse  verdict  of 
the  Jury  is  granted  without  costs ;  aliter 
after  a  mutagen  verdict  Howortk  v. 
SamueL  633,  n. 

15.  Where  a  cause  was  taken  by  mistake,  the 
Court  reftised  to  make  the  payment  of 
costs  the  eondition  of  a  rule  »r  a  new 
trial.   EihrringtonyLKeuip.  634 

NISI  FRIUS. 

lamn  cannot  be  obtained  at  IfUi  Prius  to 
comfoimd  a  penal  actMm,  tod  why.  Mor- 
gtmr.Lnte,  Sdl  (41) 

NONPROS. 

\,  Jiidgment  of  non  pros^  set  aside  on  an  sf- 
lldayit  Unit-  the  debt  and  costB  had  been 
IMdd  prevknit  to  ligniBg,  alfliougfa  defend- 


ant Mwears  that  the  money  was  not  paid 
with  his  privity.     Kibblewhite  v.  Je^s, 

Pgel42 
2.  The  defendant  cannot  mgn  judgment  of 
non  pros,  for  want  of  a  declaration  after  the 
expiration  of  a  year  from  the  day  of  the 
return  of  the  writ,  for  the  cause  is  then  out 
of  Court;  and  the  year  is  not  to  be  com- 
puted from  the  time  of  putting  in  bail,  and 
judgment  so  signed  was  set  aside,  but 
without  costs.    Cooper  v.  Nias,  669 

NONSUIT,  JUDGMENTJiS  IN  CASE  OF. 
See  Set-oft. 

1.  Practice,  relating  to,  regulated  by  14  Geo, 

2.  c.  17.  178     ' 

2.  Rules  for  judgment  as  in  case  of  a  nonsuit 
in  country  causes  should  be  applied  for 
early  in  an  issuable  Term,  in  order  that 
the  plaintiff  may  have  sufficient  time  to 
shew  cause  in  the  same  Term,  or  the 
Court  'vrill  enlarge  the  rule  till  the  next 
Term.     Picker  v.  Webster.  232 

3.  Slight  causes  sufficient  to  fischarge  rule 
for  judgment  as  in  case  of  a  nonsuit,  as 
abaence  of  witneas,  or  plaintiff's  or  de- 

.  fendant's  insolvency,  or  plaintilTs  illness. 

279  (a) 

4.  So  absence  of  documentary  evidence,  and 
the  nature  of  the  documents  need  not  be 
stated.  id*  ib, 

5.  Name  of  witness,  whose  absence  is  alleged 
as  ground  to  <Uscharge  rule  for  juilgment, 
should  be  steted.  280,  note 

6.  Great  precision  not  necessary  in  affidavit 
to  oppose  this  judgment,  as  where  it  was 
stated  that  it  was  not  convenient  for  the 
witness  to  come  after  he  was  subpoenaed ; 
the  Court  discharged  the  rule  on  a  pe- 
remptory undertaking.  ib, 

7.  In  K.  B.  an  undertaking  to  tnr  at  the  next 
sittings  is  required,  though  the  trial  is  de- 
ferred on  account  of  the  absence  of  witness, 
and  application  must  be  made  to  the  Court 
for  fiirther  time,*  if  necessary.  Hacker  v. 
Hardy.  ib. 

8.  In  C.  P.  no  peremptory  undertaking  is  re- 
quired where  trial  ia  deferred  on  account  of 
absence  of  witness,  where  return  is  doubt- 
fiU.  ib. 

9.  No  peremptory  undertaking  is  required  in 
TLB,  where  cause  is  delayed  by  injunction. 
^Jnom*  tb, 

10.  Ferempterv  undertaking  may  be  enlar- 
ged and  further  time  giyen,  and  when* 

281,  note 
U.  Where  the  plaintiff  tried  Ms  cause,  and 
was  nonsuited,  and  a  new  trial  gnatedji^ 
defendant  cannot  move  for  jtul^ent  as 
in  case  of  nonsuit,  though  he  may  for  costs 
for  not  proceeding  to  trial.  ZJiae  v.. 
f^pme,  SOI 

l2.Tbrm'8  notice  is  not  neceisaiybefore  sign- 
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ing  Judgment  u  in  case  of  nonsuit,  though 
in  procMdtngs  for  four  Tenns.  Tktobaid 
T.  Crickmort,  Page  917 

13.  The  defendant  is  at  tiberty  to  more  for 
judgment  as  in  case  of  a  nonsuit,  in  the 
same  Term  in  which  the  issue  is  enteral. 
Hotah  V.  Fteet.  672 

14.  The  defendant  may  hare  a  rule  to  enter 
issue  and  judgment  as  in  case  of  a  nonsuit 
in  the  same  Term.    Anom.  Ea$i.  T.  1815. 

672,  note. 

NOTICE. 
iSmBaiu    Ejectmext. 

1.  Notice  of  executing  inquiry  on  Wednesday 
11  th  of  June,  when  Wednesday  fell  on 
10th ;  held  good.    £Uim  v.  Haig.  1 1 

2.  Indorsement  on  declaration  to  plead  in- 
held  sufficient.  11  (6) 

3.  Notice  giren  Mich.  1795,  to  quit  at  Lady- 
day  1795,  good.  ib, 

4.  Notice  at  foot  of  common  process  men- 
tioning an  impossible  year,  sufficient    ib, 

ORDER  OF  JUDGE. 
See  SuMMOXS  AND  Ordbb. 

PARISH. 
See  Costs.  20. 

PARTICULARS  AND  INSPECTION. 

1.  Where  party  was  agent  of  Tendor  and 
vendee  in  sale  and  purchase  of  estate,  but 
alterwaxds  became  sole  agent  of  vendee,  to 
whom  abstiact  of  title  deeds  was  deliver- 
ed, but  who  afterwards  refused,  to  com- 
plete his  purchase,  and  retained  the  ab- 
stract in  his  hands.  Court  compelled  de- 
fendant and  his  agent  to  deliver  it  up  to 
pUdntiff  after  action  brought  to  recover  the 
purchase  money.    Ltmgelow  v.  Cor.      98 

2.  Sununons  and  order  for  particulars,  how 
far  it  operates  as  a  stay  of  proceedings.  See 
Summons  and  Ordbb.  93, 647 

3.  A  Judge's  order  for  the  delivery  of  par- 
ticulars does  not  stay  proceedings,  uiiless 
it  is  drawn  up  and  served  upon  &e  plain- 
tiff's attorney.     flTiUon  r.  Hunt.  647 

4.  The  defendant  is  entitled  to  particulars 
before  appearance,  and  an  order  for  par- 
ticulars .with  a  stay  of  proceedings  will 
prevent  the  plaintifEi  from  signing  judg- 
ment although  the  action  is  brought  for  an 
assault,  and  no  particulars  can  properly 
be  demanded  in  that  form  of  action.  Der- 
rv  r.  Lloyd.  725 

5.  Held  by  Damaier  J.  that  particulars  can- 
not properiy  be  demanded  before  decla- 
ration.    Chapman  v.  Arming,     725,  note 

6.  SemB,  on  a  prosecution  for  a  conspiracy 
to  defraud  the  prosecutor  of  goods.  Court 


will  not,  at  the  instance  of  tlie  defcBdiBt, 
compel  the  prosecutor  to  d^veriptfti- 

cnlar  of  the  goods.    TkeKmgr. 

Pige698 
Aliter  in  prosecution  for  bamtrj.     S99 

PARTNER. 
See  Wabbant  or  Attorney. 

PATENT. 
See  ComtioHT. 

Catent  cannot  be  obtuned  for  sa  iztick  tkl 
has  been  publidy  vended.  24(1) 

PAYING  MONEY  INTO  COURT. 
See  Sbt-off.    TUal  7. 

Sheriff's  Poundage  and  fbes  csmuit  be  de- 
ducted by  virtue  of  nie  HiLb.  Jk.  1. 
on  taking  money  oat  of  Comt  SlcuvfT* 
Brmceiridge,  90 

PEERS. 
■Sbe  Abbest* 

PENAL  ACTION. 

1.  The  Court  will  g^ve  leave  to  compomdi 
penal  action  proaecuted  by  puiBhofie0>> 
alter  verdict  (Stained,  where  cSrcamrtniM 

'  of  mitigation  appear,  but  leave  cassot  be 
obtained  at  lujtiViM;  and  wfan  the  no- 
tion u  made  to  the  Couit  in  bask  tkds- 
fendant  must  consent  by  coonsel.  ifir^ 
q,  t,  T.  Lute,  ^^ 


2 


Leave  refosed  to  compound  in  iam^ 
for  keeping  a  ^sorderly  house,  u^^'f' 
tion  where  part  of  the  penalty  vest  tow 


poor. 


381  >- 


3.  The  consent  of  the  Crown  murt  be  ob- 
tained before  a  rule  can  be  gruted  i* 
leave  to  compound  where  part  of  the  p^ 
nalty  goes  to  the  King.  ^ 

PLEAS  AND  PLEADING. 
See  BAyxmorrcr.   Common.  Comp»^ 

AD  DIEM.  COirSOLXDATlON.  CorTV^' 
DXCLABATION.  InDICTMBNT.  VaV- 
AXCB. 

1.  Court  will  not  take  jodidal  vn^  ^ 

DmUinia  in IreioML  Ac«nMvv.A'«V>  ^ 

^         28,J2. 

2.  Bill  of  exchange  described  ss  dnvB  it 
JSiiMm  for  a  certain  sum  of  monqrmii^ 
taken  to  be  made  for  EngUek  noogft  ^ 
if  it  appear  in  evidence  that  the  biD«^ 
drawn  in  IreUmd  for  /ruA  cnrcBBC^t  vf 
will  be  a  fatal  variance.  •'***' 
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3.  Money  in  pleading,  wUhoat  other  descrip- 
tion, means  Engluk  money.  Page  32 

4.  Court  will  take  judicial  notice  of  extent  of 
.  ports  and  river  Thamet,  out  not  of  local 

situation  of  parishes,  &c.  31  (a) 

5.  Uncertainty  of  allegation  in  general 
ground  of  special  of  demurrer,  and  not  to 
be  taken  advantage  of  on  trial  or  after 
verdict.    mightv.lTeQne.       49,53—55 

6.  Declaration  describing  a  right  of  common 
in  respect  of  a  messuage  and  land  suffici- 
ent, tiiough  it  be  proved  to  exist  only  in 
respect  of  land .  1 04 

7.  Declaration  with  spedal  counts  for  con- 
tribution to  repairs  of  party  wall,  defend* 
ant  being  owner  of  Improved  rent  of  ad- 
joining house,  and  common  money  counts. 
Plea  to  the  whole  declaration  that  R.  N. 
in  his  lifetime  was  owner  of  the  improved 
rent,  and  that  defendant  is  only  entitied  as 
his  executor;  that  there  are  bonds  out- 
standing, and  filene  adminUtrtwit  prater ,  a 
sum  insufficient  to  pay  demand  in  first 
count.  Plea  held  bad  on  demurrer.  Wil- 
cox V.  Newman,  132 

8.  Where  plea  begins  as  an  answer  to  the 
whole  declaration,  but  is  in  truth  but  an 
answer  to  part,  the  whole  plea  is  bad,  and 
plaintiff  may  demur.  132  (a) 

9«  Where  plea  begins  as  an  answer  to  part, 
and  is  in  truth  but  an  answer  to  part, 
plaintiff  should  take  judgment  for  the  part 
unanswered.  ih, 

10.  Prescriptions  and  contracts  must  be 
proved  in  the  extent  alleged,  but  aliter  of 
torts  where  the  right  stated  is  merely  in- 
ducement to  the  action.  BieketU  v.  Sakoey, 

112,  3,  4 

11«  Sham  pleas  tendering  issues  reqmring 
different  modes  of  trial,  and  pleaded  so  as 
to  entrap  plaintiff,  let  aade  with  costs,  to 
be  paid  by  attorney,  though  he  was  acting 
by  his  client's  express  directions,  yhicent 
V.  Oroeme,  182 

1 2.  Plea  of  misnomer  pleaded  in  penon  must 
be  ngn«d  by  oonnsel.  209 

19.  PIm  of  comperudi  ad  Sam  and  general 
demurrer  must  be  delivered,  not  filed.  211 

14.  Declaration  on  a  policy  averring  the  in- 
terest to  have  been  \aA,B,9f  Co.  without 
shewing  the  names  of  the  firm,  is  aided 
after  verdict.    fTrighi  v.  fFcOie.  49 

15.  In  an  action  on  a  InU  of  exchange  with 
the  money  counts,  defendant  plea4&,  1st 
mm  aammptUt  2dlv«  tothe  first  count,  that 
the  hilV  was  in  the  hands  of  a  tiiird  person ; 
and  to  the  other  oonnts,  that  aeoount  had 
been  stated^  and  that  plaintiff's  daim  arose 
in  respect  of  an  ontstandiag  bill ;  held, 
that  no  rule  conld  be  granted  for  rigoing 
judgment  as  for  want  oHf  aplea.    Amn, 

355 

16.  In  C*  P.  it  haabcen  held,  that  A  role  can« 


not  be  granted  to  quash  an  insensible  pie 
in  abatement.  Page  355  [a) 

17.  Informaliw  of  plea  which  goes  to  the 
substance  of  the  action  will  not  justify  the 
plaintiff  in  rigning  judgment,  though  de- 
fendant was  under  terms  of  pleaffing  issu- 
ably.    Anon,  355 

18.  Signing  judgment  for  want  of  a  plea  is 
an  act  to  be  done  by  the  plaintiff  at  his 
peril.  356 

19.  Plea  jndt  darrein  continuance  of  release 
by  one  of  several  plaintiffii  set  aside  with- 
out costs,  on  the  terms  of  an  indemnity 
being  given  to  the  plaintiff  who  had  releas- 
ed the  action,  although  the  consent  of 
such  plaintiff  had  not  been  obtained  before 
the  action  was  brought,  it  appearing  that 
no  consideration  had  been  given  for  the 
release,  and  that  the  plaintiff  sued  as  trus- 
tees for  the  creditors  of  an  insolvent  per- 
son. MoimUtephen  and  otker»  v.  Brooke 
Brothers.  390 

20.  Held  that  a  retraxit  given  by  an  illiterate 
tenant,  in  whose  name  an  action  of  eject- 
ment was  defended,  might  be  set  aside. 

390(a) 

21.  Where  an  action  was  brought  by  two 
plaintiffieias  executors,  the  Court  of  C.  P. 
refused  to  set  a^e  a  plea  of  release  given 
by  one  of  the  pUlntiffii.  391,  note 

22.  When  a  declaration  stated  that  before 
the  publishing  of  the  libel,  a  carriage 
driven  by  the  plaintiff  had  run  against  an- 
other without  plaintilT's  negligence  or  de- 
fault, and  a  person  bad  been  thrown  out 
and  killed,  and  defendant  published  the 
libel  of  and  concerning  the  said  accident. 
Held,  that  although  it  was  proved  that 
the  accident  did  happen  through  the  ne- 
gligence of  plaintiff,  yet  there  was  no  va- 
riance, the  accident  and  cause  of  it  bdng 
divisible.    Lord  CkurcMU  y.  Hunt, 

480 ;  and  see  603 

23.  Trover  lies  at  the  smt  of  one  of  the 
makers  of  a  promissoiy  note,  espeddly 
if  the  other  maker  signed  as  surety.  Anon. 

501 

24.  Where  the  declaration  stated  that  de- 
fendant went  before  JR.  C.  Baron  of  Waier- 
fork  in  the  county  of  A,  and  charged 
plaintiff  with  felony,  and  it  was  proved 
that  the  titie  of  the  magistrate  was  A.  C, 
Baronoi  Waterpark^  in  the  oonnty  of  yf.. 
Held,  that  this  was  afetai  variance.  Wid- 
ten  V.  Maee,  507 

25.  Where  the  declaration  stated  that  the 
defendant  spoke  these  words  of  the  plain- 
tiff, **  This  Is  my  umbrella  and  he  stole 
it,"&c.  Held  that  this  was  not  supported  by 
proof  of  the  words,  **  It  is  my  umbrella 
and  he  stole  it,"  &g.  the  umbrdla  not  being 
present     WaUertr.  Ufaee.  508 

26.  lo  covenant^  where  ia  setting  out  the 
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deed  die  decltfation  sUted^  Uiat  **  it 
WM  witnessed  among  other  thingSy  that 
as  we]}  in  considention  of/'  &c  and 
there  was  no  word  in  the  d^aration  to 
answer  to  the  phrase,  as  well,  and  only 
part  of  the  con^deration  was  stated,  Held, 
that  this  was  a  &tal  Tarianoe*  Swaikm  r. 
JUmmma.  Page  518 

27.  Held,  that  in  an  action  of  covenant 
against  mortgagor,  a  statement  that  the 
defendant  bo«nd  himself,  his  heirs,  execn- 
tors,  &c.  was  no  ▼arianoe,  thongl^  the 
word  heirs  was  not  mentioned  in  the  oo- 
renant.    Hmnbonrngkr,  WiiMe.  518 

28.  The  Court  will  not  grant  a  nik  ftNr  the 
plaintiff  to  rign  judgment  as  for  want  of  a 
plea,  merely  on  an  affidavit  that  the  plea 
is  false.    I^  r.  CnUek.  524 

29.  Jndgmentngned  after  a  plea  in  the  oAce, 
set  asldey  though  it  waa  a  sham  pka  of 
judgment  recovered  in  the  Mayor's  Court. 
Awm,  525,  note 

30.  Unleas  a  sham  plea  is  dearly  absurd  on 
the  fiioe  of  it,  the  plaintiff  should  not  sign 
judgment  as  if  it  were  a  nullity,  but  must 
apply  to  the  Court  for  leave  to  do  so.  BiU 
V.  Alaumderm  ik.  note 

31.  Where  a  plea  la  clearly  absurd  on.  the 
hct  of  it|  the  plaintiff  may  sign  judgment 
without  previous  application  to  itit  Court. 
PMMpt  V.  Awcr.  526,  note 

32.  If  there  be  but  one  plea  in  bar,  ifbadin 
part,  itiahad  forthewhole.  Phiihft  v. 
Bmee^  ii.  note 

33.  To  aupporta  nwtioo  for  leaire  to  sign 
judgment  for  want  of  a  plea,  on  ground 
that  sham  pleas  are  pleaded,  there  must 
be  an  attdavitof  the  fiUaehood  of  the  pkas. 
But  upon  shewing  cause,  leave  was  f^ven 
to  file  such  an  aAdavIt  on  payoMatof  the 
ooets  of  the  oppoaitioa.    0mm  t.  Bumfer. 

564 

34.  If  sham  pleas  have  been  pleaded  under 
a  rule  to  plead  double,  it  is  not  necesstiy 
to  move  to  set  aside  the  rule»  before  mov- 
ing  for  leave  to  sign  judgment.  Jd,     ib. 

36.  Rule  granted  for  judgment  as  for  want 
of  aplca,  where  a  sham  plea  waa  pleidedt 
the  lasoea  on  whieh  renufred  two  dUforent 
modes  of  trial.    Mkmtcnw,  Mtockett.       ib, 

36.  Held,  that  after  nrale  to  abide  by  the 
plea,  the  plaintiff,  cannot  sign  judgment  as 
for  wnt  of  a  pka*  although  such  •  rule 
will  not  prevent  the  Court  frans  alknring 
the  plaintiff  to  sign  judgUMdt.  fhrncott 
Y.FiUkmim,  565 


37.  ]>edaiationforlibdstating,  thsfpleiariff, 
a  constable,  had  app rshended  pemons 
atealiagndead  bockaod  had  carried  the 
hodv  to  Suigeon's  Uall,  and  that  defoadant 
paUJahed  the^  libel  of  and  conesmfaag  the 
plaintiff's  said  aonduct;  second  eount, 
that  defbadant  pabHshftd  a  eertoin  other 


libel,  of  and  oonceniag  Che  cosdoct  of 
the  plaintiff  respectiag ikeamiiidhii, 
Hdd  necesaary  in  seppevtof  hAcoosb 
to  prove  that  the  pUntiff  hiicuiU  the 
body  to  Surgeons  HsS.  netMr.Oe- 
m^  60 

38.  An  information  on  the  htSiAn^tAK, 
for  keeping  a  net,  mmt  acftiin  the  ({la- 
lification,  or  it  wiQ  be  ianfidnt  after 
venfict,  ahfaoogh  the  word 'eahwfitty'k 
inaerted  in  the  oouBls.  ifeUbi  f.  (•  Y-W 

39.  After  defendant  had  hem  djediqed 
amler  an  Inaohent  DebtonT  Art,  heismi 
to  pay  a  pre-cadsting  ddit  fergoodivUt 
partiacaihandpartbyfaiBiotqdey 
This  agreement  nothavmgbsmpeAmd, 
Held,  tlmt  plaintiff  eonU  net  dednf  n 
iriul  jjjiaii^  lY  foi  gpoili  rr".  •*'^  ^ 
lore  theezpirstionor  thstfMsatvhkh 

the  bills  would  have  becsM  Ak,  U 
shovdd  have  dedarsd  speosUf .  &^ 
after  a  debtor  has  been  diMhsipdhylhe 
Insolvent  Debtors'  Osnt,  the  phoiif 
cannot  declaze  upon  fresh  ptoaiHi  far  Ac 
same  debt  witlwot  feare  of  thrt  Coat 

Ceai/iidrv.iSeawfl:  ^ 

40.  A  dedantkm  beginniDg  in  dcbteadcos- 

taining  some  counts  statisg  tkitths  de- 
fondant  bdag  indebted  uatolook  td 
pnmutito  pay, AcwheiBby •(<*•«•■[» 
and  other  oounts  framed  n  Mt,  wf 
that  the  defendant  was  indebted  isee^ 
tma  eom  to  be  paid  to  pianltf»  ^^'^ 
4i[c«  is  bad  for  the  majoindcr.  M^^- 
ear,  ^.  v.  iVbefo.  ^ 

41.  Acoant  chaigingthatdeMii*  v^ 

tookand/ironMMtftopayisiB  "^ 

not  in  debt,  although  it  ooadsdi  " 
by  an  actiom  hath  aaotusd^"  Ac 
form  in  dsbtia, 

42.  Stmb.  Ilmt  u  aa  aolSoa  of  M  et 
rimple  contract,  a  writ  of 
always  be  diapcnaed  with;  fcr 
in  debt  for  the  valae  af  fonilB  ^> 
and  other  oiaes  in  whaeh  a  )adgiMiM[ 
defonh  iaan  adndssiDa  of  the  af» 
stated  in  tiie  dedanHon,  bat  iflitf  ^ 
etact  aum  neentkned  in  it.  iL    ^^ 

43.  firery  plea  must  ba  drswa  eiitit'*8*' 

and  therefore,  the  ddi^  ^  *  ^C 
stamped  aooordOng  to  law,bnthai^|f7 
the  wwids, «  gewral  issae  aea-i^i. 
is  a  mesa  naUlty,.  and  jvifiMSta^ 
nt  of  a  plea  wiD  aet  be  ^«* 

afidMt«ftheiBsM*5^ 
the  aiaa  was  aooapted  bytfai  -'-^* 


10 


eierk.    Masew  v. 
44.'niegeMnl 


417,1 


^^^^^s^sa|a  aaa^wa  ^^Fa^^baa  aiaH^^^»  ^ea^w^^^  ^^^^^^^^^  ^t  ^ 

tiff  cannot  sgn  judgment  as  for  «>vff* 
plea;  and  the  idUbfttforsAtiM*^* 
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jiidgnient  od  tlie  gromid  that  a  plea  was 
yrehomfy  filed,  need  not  state  in  what 
place  It  was  filed,  for  the  Court  will  pre- 
sume it  wa8^filed  in  the  right  place,  unless 
the  cbntrary  be  shewn :  Held  also  that 
the  plea  of  not  guilty  to  an  action  of  as- 
mmptU  cannot  be  treated  as  a  nullity. 
IkwUmt  V.  il/brvfoM.  Page  715 

43.  If  mm  assumprit  be  pleaded  to  an  action 
on  the  case  against  a  coachmaater  for  not 
safely  carrying  the  phdntiff's  wife  and 
child,  Semb.  that  the  plaintiir  cannot  sign 
judgment  as  for  want  of  a  plea.  Hayne 
▼. .  716,  note 

46.  If  a  plea  partly  in  abatement  and  partly 
in  bar  be  put  in  after  the  four. days, 
qiuBre  if  tlie  plaintiff  may  not  ngn  judg- 
ment for  want  of  a  plea,  Mmttindak  v. 
Uaramg*  id, 

47.  If  defendant  plead  a  plea  without  taking 
dedafation  out  of  the  office  it  is  a  nullity, 
and  waiTcs  the  necesnty  for  demand  of 
plea,  and  the  plaintiff  may  sign  judgment 
bydefiuilt.      Bond  r.  Smart.  735 

48.  Where  a  rule  to  plead  has  been  giren 
and  demand  of  plea  made  and  judgment  is 
signed  in  a  subsequent  Term,  there  need 
not  be  a  Iresh  demand  of  plea  of  that 
Term,  though  there  should  oe  a  rule  to 
pkad.    Sufeti  r.  Jdktu  7S5 

49.  A  defendant  being  under  terms  of  pl«d- 
ing  lasnably,  filed  a  special  demurrer,  as- 
signinff  for  cause  the  mi^oinder  of  counts. 
Held  uat  plaintiff  could  not  sign  judgment 
for  want  of  a  plea.  Ifaonkam  r,  DowMng, 

711 

50.  When  time  given  to  defendsat  on  con- 
dition he  woidd  plead  issnaUyy  and  he 
demurred  generslly,  on  ground  that 
though  presentment  at  place  of  special 
aoceptanee  alleged  no  demand  and  refiisal 
was  alleged,  plaintiff  signed  judgment  and 
supported.    WikUe  r,  B^uoiu       711,  note 

POUNDAGE. 
See  Shekifp. 

PRACTICE. 

SeeJjJKY.    Plbas  and  PLSaorNG. 
PriSonbrs. 

A  prosecutor  conducting  his  case  in  person, 
and  who  is  to  be  examined  aa  a  witness  in 
support  of  the  imtictment,  has  no  right  to 
address  the  jury  In  the  same  manner  aa 
counsel.  ThtKmg  on  pro.  of  JVcflEr  r.  Briee, 

352 

2.  The  motion  for  a  criminal  information 
must  be  made  by  the  law  offlcers  of  the 
crown,  or  by  a  barrister,  and  not  by  a  pri* 
Tale  IndiTldual.  Res  on  Ftm.  of  Mhmt  v.— 
Sl Justices  of  Lmtmnhire,  602 

3H 


PRISONERS. 

1.  Where  a  defendant  in  custody  of  the  mar- 
shal pleads  to  a  declaration  filed  de  bene  esse, 
he  is  not  entitled  to  his  dischoige  under 
the  rule  of  Court  5iV.&Af.  though  no  de- 
claration in  chief  is  afterwards  delivered 
within  two  Terms.   fyUUams  v.  Scudamore. 

Page  386 

2.  In  such  case  no  affidavit  need  be  filed  of 
the  delivery  of  the  declaration,  id,  ibid,  & 
note. 

3.  Where  a  declaration  was  delivered  to  a 
prisoner  in  gaol,  indorsed  with  a  notice  to 
plead  in  eight  days,  and  the  d^endant 
pleaded  before  declaration  filed,  it  was  held 
that  the  plaintiff  could  not  sign  judgment 
as  for  want  of  a  plea .  386  (a) 

4.  When  a  defendant  renders  in  discharge  of 
his  ball  after  a  declaration  has  been  filed 
conditionally,  and  notice  served  upon  him 
and  rule  to  plead  ^ven,  it  is  not  necessary 
to  deliver  another  decUration  for  the  de- 
fendant in  custody.  Thompson  v.  Carey,  7  20 

5.  A  prisoner  disdiarged  under  the  Lords' 
Act  was  allowed  to  be  retaken  in  execution 
for  want  of  notice  to  the  plaintiff,  although 
more  tiian  a  year  had  elapsed  since  the 
time  of  his  being  dischaiged  CiUan  .v.  Bart^ 
let.  740 

PROCEDENDO. 
See  Bail.  Habeas  Corpus. 

1 .  Where  the  rule  for  better  bail  was  served  on 
the  14th  of  yamcory  and  bail  did  not  justify 

.  until  the  19th,  held  that  the  plaintir 8  ;»ro. 
oftfeadb  was  regular.  Davis  y,  Tuddcnham. 
^  130 

2.  Procedendo  cannot  issue  after  service  of 
the  rule  for  the  allowance  of  bail,  on  the 
ground  that  the  plaintiff  was  called  by  a 
wrong  name  in  the  notice  of  bail ;  but  the 
rule  fojr  the  allowance  should  be  first  set 
ande.    Rice  v.  Chambers,  575 

PROCESS. 
See  Amen  DMENTy  5—9. 

1.  Inordertosetaride  the  serviceof  a  writ 
in  a  wrong  county,  there  must  be  a  posi- 
tive aflMavit  shewing  there  could  be  no 

dispute  aatothe  boundary. v.  Waiters. 

14.  Siatuv,  friUiams.  15  (^ 

2.  Court  wUl  set  aside  service  of  writ  m 
wrong  oountv  If  there  be  no  duq>nte  as  to 
tiie  boundaries.  15  {e).  AUter  wherv 
doubt  exists.  15  (|Q 

3.  Latitat  served  on  25th  of  January  but  not 
tested  till  30tii,  on  which  day  it  was  re- 
tunable,  bad ;  but  the  obiection  waived, 
defendant's  attorney  havmg  written  to 
plaiatirs  attorney  on  28tii>  nndertakiog 
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to  appear,  aDdreQeivededantion.    j^non. 

Page  129 

4.  Appearance  «ires  inregnlarity  in  procen. 

129  (a) 

5.  Omiaaon  in  ac  etiam  part  of  bill  of  Mid' 
diaes  of  cause  of  action  for  which  defend, 
ant  18  arrested  on  bailable  process  is  irre- 
guhir,  and  he  cannot  be  holdento  bail. 
Mmtroe  r.  RoHee.  171 

6.  Tutatmn  capiat  by  original  retomable  at 
ffethmntter,  instead  of  "  wfaeresoerer," 
held  irrmlar,  and  Court  refused  to  amend 
to  prejumc^  of  baiL    Mmnk  r.  Bittchfbnf. 

323 

7.  Serrice  of  bill'of  illuAifeMx  in  St,  Otiet, 
(Vipplegate^  tiAcieht,  being  on  confines  of 
adjoining  coitnty,  and  at  all  erects  where 
the  process  was  serred  on  the  Sd  of  Maw, 
and  notice  of  declaration  giren  dn  the  lOln, 
application  to  Court  to  set  aside  proceed- 
ings on  the  I8thisoutof'Gme.  EUur. 
333 

8.  Writ  of  execution  tlJ^en  out  for  too  large 
a  sum,  in  general  only  quashed  forexcess ; 
but  where  ca?  sa.  was  indorsed  to  levy  pe- 
nalty of  warrant  of  attorney  where  a  de- 
feasance only  authorized  execution  for  the 
arrears,  the  rule  was  made  absolute  for  set- 
ting amde  execution  in  toto,  350  (a) 

9.  An  a&ai  capiat  directed  to  the  sherill^  of 
tiie  city  of  Chetter  instead  of  the  chamber- 
lain of 'the  county  PaktHney  held  irregu- 
lar, and  may  be  set  aade  at  the  instance 
of  the  defenaadt,  ^d  the  Couit  refused  to 
allow  an  amendment.    Bradthaw  v.  Dmnt, 

375 

10.  Defendant  trOfbe  discharged  out  of  cus- 
tody where  he  is  'arrested  on  a  latitat  di« 
lected  to  the  bailiff  of  borough  of 'Sout A- 
work  instead  of  sheriff  of  Surrty,  376,  note 

11.  Proceeifings  set  aside  where  a  writ  direct- 
ed to  the  sheriff  of  Kent  was  serred  in  the 
Cinque  Ports.  376,  iiote 

12.  It  is  no  ground  of  ^Bscharge  that  the  de- 
fendant was  arrested  within  the  rerge  of 
the  palace.  >6* 

13.  Held  that  kilMng  a  bailiff  while  attempt- 
ing to  execute  a  writ  without  a  non  omittas^ 
in  an  exduuTe  Bbevty,  will  not  amount  to 
murder.  ib, 

14.  The  notice  at  the  foot  of  a  bill  of  Middle^ 
tesy  specifying  the  day  of  the  month  on 
which  the  defendant  is  to  appear,  is  regu- 
lar, though  it  onut  to>8tate  the  year.  Hum- 
phriet  V.  CuUingwood.  384 

15.  Held  formeiiy,  that  the  year  in  which  tli6 
defendant  is  directed  to  appear,  in  a  notice 
at  the  foot  of  common  pvooess,  if  staled  at 
all,  must  be  in  letters,  and  not  in  figures. 

16.  But  it  was  afterwards  hdd,  that  it  is  no 
irregularity  to  state  the  year  in  figures, 
though  the  day  of  the  month  must  be  set 
forth  in  words  at  length.  Stebbing  r.  HmU, 
BayHs  V.  //a//»  and  Aium,  385,  note 


17.  Where  thtChriatianMBesfOedifei^ 
ant  is  omitted  in  a  latitat,  ^fneeedap 
are  irregular  and  win  be  Mtiiideon  auc- 
tion, and  there  b  no  ^stiacfiim  betwtei 
bailable  and  serrieeaUeproooiitevtee 
the  rule  jnn  was  nunred  for  vitiMtclNl^ 
and  the  defendant  reoeifed  the  writiiA- 
out  objection,  the  Court  mide  the  nle  lb- 
solute  without  costs.  TmHa^.Pmlmid 
GUL  ft«e3» 

18.  1^  of  AlMUEmsr  and  notice  thoebHCB- 
.    se^bing  the  defendsnt  ss  Mr.  d,  vUM 

stating  his  Christian  nane,  incgohr  -- 
Y.Smow,  «*•» 

19.  Process,  with  tiie  names  of  fanr  defalk 
'     ants,  oneof  thembdagMUMne^narlK 

served  upon  the  three  whose  ssniBiR 
right;  and  if  the  name  of  tbe  fltkr  be 
afterwards  altered,  and  the  writ  rmM, 
it  is  good  against  all.    Adm,  & 

20.  A  bill  of  AKdUfaMT  retnmsUe  OS  n»i. 

dtj  next  after  Jg^der  day,  wUeb  ns  At 
dav  of  the  ^jccdUion,  is  irregiibr,  Miv 
objection  cannot  be  waived  b^tfaedm- 
ant ;  bat  whc^  llie  defendant  bsdiMOM- 
ed  to  take  no  adranlage,  dieCdnrtirt 
aside  tile  pioceediagB  imtnua^  «■ 
on  the  tenna  of  no  action  bcisf  ImF 
Otbome  r.  Taykr.  ^ 

21.  Notice  to  appear  at  the  foot  of  MBB* 
proceasy  in  which  the  defeBdaBtiMaB- 
edyoMtf,  whenintiie  fomerptfttfAe 
writ  he  wma  called  ff^ffisai,  hdd  In^. 
and  the  proceedings  were  set  ank^ 

costs.    Hat^kH  T.  Wood^  ^ 

Seeabofli 

22.  Rfistake  m  aheriff 's  wirnat  doa  ^ 
l.v.Bd.te  4e  »«t.    W-aS-.r.i-J 

23.  Notice  at  the  footofcoBWoapw«J» 
directing  the  defendant  to  apporflom 
the  6tii  of  November,  instead  of  Ai^ 
tiie  6th  of  Naaember,  held  intpdi^ 
the  proceedings  were  set  adde  fwj* 
coots,     jtbraiam  r.  Noaktu  ,  T 

J4.  Semb,  that  on  account  of  in^f"*'"*? JJ 
notice  the  service  of  the  writ  oalf)  >* 
not  the  writ,  must  be  set  ande.       *** 

PROHIBITION. 
See  RsPLSVur. 

PROMISSORY  NOTE. 
Where  a  testator  gave  in  her  lUHhaeW  *f 
phuntiff  a  promissory  note  to  W  Jf  * 
order  "  on  demand  the  sum  of  W^  "J 
value  received  and  his  IdniaeMK"^ 
widiaverbal  engagement  on  tbc  ?>«  « 
the  phintbr  that  tiie  note  riwoll  DBt* 
demanded  until  after  her  d«^^'r 
held,  itk  an  action  upon  the  note,  WJFL 
rol  evidence  could  not  be  receSredJJ »«• 

that  it  was  not  given  for  a  ?•»*  *•" 
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^dentiM).     iruoAridgt  t.  Spooner  et  ux. 
€%e€ninjL  of  Rei'ccca  Bance,         Page  661 

PROVISO,   TRIAL  BV. 

Defendant  cannot  try  by  proviso  till  plain 
tiflf  has  been  in  default ;  issue  being  joined 
in  the  cause  for  the  summer  assizes  1816, 
when  it  was  not  tried ;  and  the  cause  hav- 
ing  gone  down  to  trial  again  at  the  sum- 
mer assizes  1818,  upon  a  different  issue, 
but  not  having  been  tried  as  intended  by  a 
spedal  jury,  neither  party  chusing  to  pray 
Atalety  held  that  defendant  could  not  try 
by  proviso.    Smiih  r.  BiuttdcU.  226 

QUARTER  SESSIONS. 
Sm  MandaaIvs.    SXSSIONS. 

QUO  WARRANTO. 

Quo  warranto  will  not  Ke  against  a  county 
treasurer  to  shew  br  wha^  authority  he 
holds  the  office,  if  he  has  been  A  facto 
elected  by  the  Justicesin  Quarter  Sessions; 
nor  will  a  mamdmmus  lie  to  the  Justices  in 
Sessions  to  make  a  new  election  of  a  coun- 
ty  treasurer  on  the  ground  that  one  of  tlie 
Justices  who  had  voted  at  the  election  had 
not  taken  the  qualification  oath  prescrib- 
ed by  IB  G'.  2.  c.  20.  prior  thereto ;  for 
the  acts  of  the  justice  are  not  void,  al- 
thoi^h  he  may  be  liable  to  penalties.  Hex 
V,  the  Justices  of  HtrefarJkhirt^  and  the 
County  Treasurer  of  the  sanie  Shire.    700 

RECORD  OF  NISI  PRIUS. 

1.  The  Court  will  not  grant  a  rule  to  set 
aside  a  verdict  merely  on  the  ground  that 
the  racord  of  wUi  jmau  varied  from  the 
issue,  unless  it  appears  that  it  varied  also 
from  the  declaration.     />o«  v.  CutterelL 

277,  and  note  (a) 

2.  Setnble,  that  it  is  irregular,  without  leave 
of  the  Court  or  a  Judge,  to  pass  the  re- 
cord differing  in  a  material  respect  from 
the  declaration  and  issue.  itL  ibid. 

3.  Record  of  fiui  jn^M  ought  to  be  transcrib- 
ed from  the  issue  roU,  and  to  contain  the 
pleadings  and  award  of  venire  as  in  Issue 
book.  ibid,  note 

RELEASE. 
See  Pleas  and  Pleading,  5,  6,  7. 

REPLEVIN. 

I.  ProhibiUon  may  be  issued  to  sheriflf  to  re- 
.  strain  him  from  proceeding  in  replevin  suit 
under  11  Geo  2.  c.  19^  after  expiration  of 
five  days  allowed  by  2  W.9l  M.  st.  1.  c.  5. 
/or  replevying  a  distress,  and  alter  sak  of 
AUch  d|8ti«8S«  Fhere  •  person  had  acted 


for  many  years  as  clerk  of  replevins  to  sc- 
%'eral,  and  had  been  recognized  as  such  by 
present  sherilf,  but  it  did  not  appear  that 
he  had  been  appointed  to  his  office  under 
tut.  1  &  2  i*.  &  AT.  c.  12.  Court  granted 
a  prohibition  to  restrain  sheriff  from  pro- 
ceeding in  a.  suit  where  a  replevin  had  been 
granted  by  such  ap  officer,  (jriffithi  v.  Stt- 
phem.  Page  196 

2»  If  goods  remain  unsold,  tc,nant  may  re- 
plevy after  the  five  days.  1^6  {a) 

REQUESTS,  COURT  OF. 
See  Court  of  Requests. 

REV^OCATION. 
Sec  Arbitration  and  Award. 

SCIRE  FAgiAS. 

Where  an.  ejectment  had  been.brotight  and 
judgment  recovered  in  1798,  and  the  term 
of  th/e  d(*iniae  laid  in  the  declaration  had 
since  expired,  the  Court  ixsfused  to  grant 
n  rule  for  cnlaq^^ing  thp  term  and  issuing  a 
scire  facitUy  the  potK<^ssion  having  changed, 
and  Uie  person  who  wi|b  the  owner  having 
since  died.     Doe  v.  Rendd^,  535 

SECURITY  FOR  COSTS, 

Plaintifr  having  Ivcrome  bankrupt  before 
plea  pleaded,  defendant  obtained  an  order 
for  giving  security  for  costs,  and  after- 
wardb  pl^ed  bankruptcy  ;  held  that  plea 
could  Jiot  be  set  aside,  but  that  order  for 
giving  security  for  90^  should  be  rescind- 
ed, the  plaintiff  to  p^v  tlvs  costs  of  tliat 
application,  and  the  defjBndant's  rule  dis- 
chargede    MiMchin  v.  Hart.  215 

SERVICE. 
Sl€  Attachuevt.     Bill  of  Excbakoe. 

Where  a  defendant  cannot  be  fotind  in  order, 
to  serve  him  personally  ^vith  a  rule  for 
taking  out  money  deposited  in  the  bunds 
of  the  sheriff  in  lieu  of  -bail,  the  Court 
will  allow  the  service  to  be  good,  by 
learing  a  copy  of  the  mle  at  the  defend*- 
ant*s  last  place  of  abode,  and  sticking  it 
up  in  the  office.  Peate  v.  Triscott,  675 
And  see  466,  in  notes.  170 

SERVICEABLE  PROCESS. 
See  Process^  % 

SESSIONS. 

See  Indict ubkt.  Jory.    Justices.  Lc- 
VARi  Facias.    Mandamus. 

I.  Where  the  Court  oS  Qoiirter  Sc^&sioas  coo- 
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firmed  iin  order  of  two  justices  for  stoppng 
up  a  highway  without  proof  that  ihe  oraer 
was  previously  made  at  a  special  sessions, 
and  an  appli^tion  was  made  to  K.  B.  for 
a  mandamus 'to  enter  continusaccsy  the 
Court  would  not  interfere,  as  the  sessions 
had  already  decided  upon  a  point  peculi- 
arly within  their  jurisdiction.  The  King 
T.  the  JMstice$  of P«ge  1^* 

8.  The  preparation  of  plans  and  maps  for  the 
purpose  of  canying  an  indosure  into^efTect, 
IS  no  evidence  of  an  allotment  under  the 
act,  which  requires  an  appeal  against  an 
allotment  to  be  made  within  six  months 
after  the  cause  of  complaint  has  arisen, 
and  it  suffices  to  appeal  within  six  months 
from  the  making  of  the  conclusive  sllot- 

'  ment  The  King  v.  the  Justices  of  Mid- 
dlesex, ^^ 

3.  Where  a  defendant  indicted  at  the  Quaiter 
.  Sessions  for  a  conspiracy,  had  entered  into 

insufficient  recognizance  to  take  his  trial, 
held,  that  this  Court  on  a  removal  by  rer- 
tiorari  might  (fischarge  them  on  motion 
and  compel  him  to  enter  into  better  securi- 
ties.   The  King  v.  Hooper,  491 

4.  The  sheriff  is  bound  ex  officio  to  levy  the 
fine  imposed  upon  a  defendant  on  a  con- 
viction for  a  misdemeanour,  and  at  all 

,  events,  the  writ  of  (eoari /aciVu  ii  regular 
if  it  has  been  adopted  on  the  part  of  the 
Crown.    The  King  v.  Wootfe,  583 

SET-OFF. 

1.  >Vherc  defendant  ^  this  suit)  had  ob- 
tained  judgment  against  pUdntifFin  C  P. 
for  12/.  the  latter  baring  suffered  judg- 
ment to  go  by  default,  though  he  had  a 
claim  against  tne  defendant  for  10/.  which 
he  neglected  to  set  off  in  that  action ;  he 
now  brought  an  action  in  K.  B.  to  recover 
that  demand,  and  held,  that  as  defendant 
had  offered  to  allow  plaintiff  the  10/.  be 
might  obtain  rule  for  judgment  as  in  case 
of  nonsuit)  unless  plaintiff  would  dther 
give  a  peremptory  undertaking  to  trjr  at 
next  sittings,  or  discontinue  the  action 
and  pay  costs.      Chapman  v.  DrunntTur, 

178 

2.  Where  defendant  has  a  set-off  against  the 
plaintiff,  and  does  not  appear  at  the  trial, 
the  plaintiff  may  either  take  a  verdict  for 
the  whole  sum  he  proves  due,  subject  to  be 
reduced  to  the  sum  due  on  the  balance  of 
accounts,  if  the  defendant  ¥rill  afterwards 
enter  into  a  rule  to  bring  no  action  for  the 
set-off;  or  he  may  take  a  verdict  for  the 
smaller  sum,  with  a  special  indorsement  on 
the  postea  as  a  foundation  for  the  Court  to 
stay  proceedings  if  another  action  should 
be  brought  for  tiie  amount  of  the  set-off. 

178,  note 
3.  An  action  being  brought  for  two  sums  of 


money  y  one  of  which  widi  costs  the  de- 
fendant offered  to  pay,  which  offer  was 
refused,  and  then  the  money  was  paid  into 
Court,  and  plaintiff  took  it  out,  findiiig 
that  he  could  not  support  the  other  part 
of  his  demand,  the  Court  granted  a  rule 
for  the  defendant  to  set  off  his  ooets  in- 
curred after  &e  offer  to  pay  the  smaller 
sum  and  costs  against  the  plaintiff's  costs 
up  to  that  time.    Jame*  v.  Raggett. 

Page  471 

SHAM  PLEAS. 
Su  Pleading* 

SHERIFFS. 
See  Attacbmknt.    Bail  Bond.    Iere- 

OULAIUTY. 

1.  An  attachment  issued  against  sheriff  for 
not  bringing  in  the  body,  the  sheriff  hav- 
ing taken  no  bail  bond  from  defendant. 
Court  rofosed  to  set  aside  the  attachment 

.  on    affidarit  of  merits  and  payment  of 
costs.     The  King  v.  Sherifi  of  London. 

68 

2.  Sheriff  will  not  be  allowed  extra  expences 
of  summoning  special  jurors  on  account  of 

their  residing  at  distance  from  each  other ; 
and  Court  wiU  grant  a  rule  absolute  for 
sheriff  to  refund  money  received  on  this 
account,  though  he  has  actually  expended 
all  the  money.    Lanev.SewtlL  175 

3.  Expences  of  summoning  knights  in  ral 
action  not  allowed  in  C.  P.  175,  note 

4.  Expences  of  keeping  poasesmon  under 
fieri  fadas  cannot  be  recovered.  ib, 

5.  In  Michaelmas  Term  Court  ordered  at- 
tachment against  sheriff  to  stand  as  a  secu- 
rity for  debt  and  costs,  the  sheriff  having 
had  regular  notice  of  the  attachment.  In 
Hilary  Term  he  appfied  to  discharge  that 
part  of  the  rule  as  to  attachment  becoming 
security,  urging  that  he  was  no  parly  to 
the  rule :  but  Court  held  that  applicsition 
was  too  late.     IjCey.Cary.  180 

6.  Where  trial  has  been  lost,  attachment 
aguiQst  sheriff  must  remain  in  office  for 
plaintiff's  security.  180  («) 

7.  Attachment  against  sheriff  regular  where 
bail  put  in  in  wrong  county;  but  Court  di- 
rected it  to  remain  in  the  office.    The 
King  V.  Sheriff  of  Middieoes.  237 

8.  Where  an  attachment  againt  the  sheriff 
was  set  aside  on  ground  that  principal  had 
surrendered;  hdd  that  attachment  should 
not  remain  as  a  security,  though  a  trial 
had  been  lost.    Nia*  v.  Oniy.        270  («) 

9.  But  since  held,  that  on  setting  aside  pro- 
ceedings on  bail  bond  when  trial  lost,  Ihe 
bond  must  stand  as  a  security.  PkUUpo 
V.  ^rhitohead.  270 

10.  Whereacommianonofbanknipthaais- 
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sued  against  a  defendant,  and  his  asrignees 
claim  the  property,  and  plaintiff  refuses  to 
indemnify  the  sl&eriff;  the  Court  will  en- 
large the  time  for  sheriff's  returning  fi€n 
facias  till  next  Term,  but  there  must  be  a 
rule  to  shew  cause.    Ledbury  v.  SmUk^ 

Page  294 

11.  At  common  law  a  sheriff  has  no  right  to 
take  fees  for  execution  of  process.  By 
sUt  23  Hen,  6.  c,  9.  a  sheriff  is  entitted 
only  to  a  fee  of  Ad.  for  issuing  his  warrant 
to  arrest  on  metnt  process,  though  it  may 
have  been  the  practice  to  allow  more  in 
taxing  costs.    Ihw  v.  Pammi.  895 

12.  Action  for  money  had  and  received  lies 
to  recover  fees  illegally  demanded  and 
paid  to  the  sheriff,  although  indictment 
lies  for  extortion  and  fees  so  paid  may  be 
set  off  in  action  brought  by  sheriff.  Dew  y. 
Par$on»»  ib, 

13.  Where  on  the  return  of  cepi  corput  the 
plaintiff  brought  an  action  against  the  she- 
riff for  an  escape,  and  recovoed  damages ; 
held  that  he  could  not  afterwards  rule  the 
sheriff  to  bring  in  the  body  with  a  view 
to- proceed  in  the  original  action  for  costs. 
The  King  r.  Tlie  SkeriJ"  of  Middkaer, 

393 
14*  After  suing  oat  an  attachment  against 
the  sheriff,  the  plaintiff  cannot  afterwards, 
whilst  the  attachment  remains  in  force, 
take  an  assignment  of  the  bail  bond,  in 
order  to  proceed  thereon  against  the  de- 
fendant or  his  baiL  CmmtnghamYmChau^ 
i«r«.  S94,  note 

15.  The  plaintiff  eannot  proceed  in  the  ori- 
ipnal  action  after  he  has  taken  an  assign- 
ment of  the  bail  bond,  and  whilst  he  re- 
tains his  light  to  sue  upon  it  ib^ 

16.  An  action  hnving  been  bronght  against 
the  sheriff  by  the  asrignees  of  a  bankrupt 
for  taking  goods  after  tlie  bsnkruptcy  on 
a  writ  issued  out  of  C.  P.  in  whiu  Court 
time  had  been  given  to  return  the  writ, 
thia  Court  staid  the  proceedings  until  an 
indemnity  was  given,  on  the  terms  of  pay- 
ing over  to  the  assignees  the  money  levied 
and  the  ooets  of  the  action  against  the 
sheriff.  ProbmUk  v.  BoberU.  577 

17.  Where  money  is  paid  into  Court  by  the 
sheriff  under  the  49  G,  3.c,  46. «.  9.  nei- 
ther the  sheriff  nor  the  oficer  of  the  Court 
is  entided  to  poundage  on  the  money 
being  taken  out  of  Court..  Siemmrt  v. 
Braeebridge.  509 

18.  Mistake  in  sherifrswamnt  will  not  in- 
nOidate  the  arrest.      WUHmnt  r.  Lmiu 

611 

19.  The  Court  will  set  aside  a  dUiHngm 
issued  against  the  sheriff,  where  the  oficer 
has  given  time  to  the  defisadanty  and  the 
plaintiff  haa  aequiasoed  in  the  arrange- 
ment and  received  part  of  the  money  with- 
out the  privity  of  the  shmriff.    The  JQng 


V.  The  late  Sherif  of  Landian^  in  a  cause  of 
RuMtin  V.  Hatfield,  PAge  613 

20.  Appointing  a  special  bailiff,  or  giving 
special  directions  to  a  particular  baUiff, 
discharges  the  sheriff.    Porirr  v.  Finerm 

613,  note 

21.  The  sheriff  is  discharged  by  the  plain- 
tiff's appointing  a  special  bailiff  and  agent 
to  maaace  the  sale  though  the  sheriff  re- 
turned ttiat  Ac  had  soU  and  that  he  had 
paid  the  sum  illegally  deducted  for  the 
auction,  &c.   PaiUMer  v.  PdUuier. 

614»  note 

22.  The  Court  allowed  five  days'  time  to  the 
sheriff  to  make  lus  return  to  hfkrifaeimif 
on  suggestion  of  a  difficulty  occasioned  by 
a  writ  of  extent  having  been  afterwards  is- 
sued at  the  suit  of  the  Crown,  but  the  rule 
for  forther  time  was  granted  on  payment 
of  costs.  The  KimgY,  The  Sher{f  ef  Devon. 

643 

23.  Where  a  writ  of  extent  and  a /m/odof 
was  issued  against  the  goods  of  tlie  de- 
fendant, tested  on  the  sane  day,  the  Court 
refosed  to  granta  writ  of  vend,  esp,  on  the 
return  to  tiie  fi,  fa.  The  King  v.  Xhe 
Sker^^  Deomu  643 

24.  Where  an  attachment  issued  agaiflii  the 
sheriff  for  not  taking  a  bail  bond,  the 
Court,  on  motion  of  the  defendant,  re- 
f^iscd  to  set  aside  the  attachment  on  any 
terms,  but  upon  an  affidavit  of  merits  they 
let  him  in  to  defend  ordering  the  attach- 
ment to  stand  at  a  secnrity.  Affidavits 
sworm  before  a  Justice  of  the  Peace  in 
Seotkmd^  are  admissibia  in  a  cause  ia  this 
Court,  if  liie  haadwiitiaa  of  tiie  Justice 
be  anthentiesled.     TWmMI  v.  Mvreion. 

721 

25.  The  Court  wiB  set  aside  a  regular  at- 
tachmeot  against  the  sheriff,  upon  pay- 
ment of  cests,  en  the  pcodnctioB  of  an  af- 
fidavit of  merits  by  the  defcndaat  himsctf. 
JIca  V.  The  Sherif  of  MiddlmeM,  in  a 
cause  of  Hepper  v.  Levi.  72  J 

26.  Attachment  against  the  sheriff  set  aside 
on  the  ground  that  the  notice  of  cxcep* 
tioB  to  ball  was  not  entitled  inthe^caose ; 
though  the  notice  was  served  upon  the 
defendant's  attorney  at  the  same  time  with 
tibe  deslaration.  Rex  v.  The  Si^erif  of 
Middktex.  741 

SLANDER. 

Where  the  declaration  stated  that  the  de- 
fendant spoke  these  words  of  the  plaintiff, 
'<  This  is  my  umbrsUa  and  he  stole  it." 
Held,  that  this  was  not  supported  by 
proof  of  the  words,  "  It  is  my  umbrella 
and  he  stole  it,"  the  umbrella  not  being 
present.    fVntlten  v.  Jfaos.  50i 
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SPECIAL  JURY. 
S«e  She&iff. 

I .  The  ]daiiitiir  moved  to  set  aside  the  special 
jury  panel,  on  the  gnrand  that  26  of  the 
persons  named  therein  were  retail  trades- 
men,  and  therefore  not  entitled  to  the  ad- 
dition of  esfjuires ;  but  G>urt  refused  to 
interfere,  as  the  affidavit  d&d  not  negative 
the  qualification  of  the  jurors  excepted  to. 
Fotmum  v.  Iveg,    ^  Page  85 

S.  Method  of  striUng  a  special  jniv.    85  {a) 

3.  Court  will  not  discharge  rule  for  special 
Jury,  where  there  is  sufficient  reason  to  be- 
lieve that  it  is  material  to  defendant  to 
have  his  case  tried  by  a  special  jury. 
Cradock  v.  IkwiM.  176 

4.  In  C  P.  rule  for  special  jury  is  never  dis- 
chai^ged,  but  Judge  at  Nisi  Mus  wiU  grant 
app£»tion  to  tiy  cause  in  Term,  unless 
proper  conations  are  consented  to. 

176,  note 

5.  Rule  for  tpedal  jury  must  be  served  a 
reaaonaUe  time  before  trial,  or  cause  may 
Le  tried  by  common  jury.  Gun  v.  Honey- 
mm.  234 

6.  But  where  ejectment  by  original  was  ap- 
pointed for  trial  at  the  sittings  in  Term, 
and  defendant  obtained  a  rale  for  a  spe- 
cial jurv>  the  Court  hdd  that  he  might  do 
soy  as  tks  plaintiff  could  not  have  obtained 
judgment  as  of  (he  present  Term.  Doe 
dem.  Lortmer  v.  Lorimer,  236 

7.  Where  a  cante  was  set  down  for  the  first 
Sittings  in  Term,  but  defendant  obtained  a 
rule  for  a  special  jury,  the  Ch.  J.  directed 
that  the  cause  should  be  tried  at  the  second 
Sittings,  on  a  suggestion  that  the  rule  was 
obtained  for  delay,  and  the  Court  refused 
to  discharge  the  rule  for  a  special  jury. 
MaU^  V.  Moeee.  489 

6.  The  Court  in  bank  will  not  give  directions 
as  to  the  order  in  which  a  special  jury 
cause  diall  be  taken  at  stm  print,  though 
the  special  jxary  appears  to  have  been  ob- 
tained for  delay.    Jnon,  HiL  T.   1817. 

489,  note 

9.  Where  a  rule  for  a  special  jury  was  ob- 
tained fiir  delay,  as  wbere  defekidant  plead- 
ed a  sham  plea,  and  at  first  offered  to  pay 
the  bill,  and  afterwards  to  give  another 
bill,  or  cogmmitf  the  Court  discharged  the 
rule  for  a  special  jury.    Awm,    490,  note 

10.  The  rule  for  a  speaal  jury  will  not  be 
discharged,  nor  any  terms  imposed,  where 
no  delay  appears,  nor  wiU  it  be  presumed 
to  have  been  obtuned  fpr  delay,  although 
defendant  acknowledged  the  debt,  if  he 
was  under  a  delusion  produced  by  plain- 
tiff.   Awn,  ih.  note 

11.  If  there  is  an  affidavit  of  merits  in  an- 
swer to  a  rule  for  discharging  a  special 
jury,  the  Court  will  act  upon  it  and  will 
not  try  the  merits  upon  this  rule.    Anon, 

•^.  note 


12.  Where  a  cause  stood  for  trial  at  the 
oond  Sittings  in  Term,  and  the  defendant 
obtained  a  rule  for  a  special  jury,  bat  con- 
fessed that  it  was  for  delay,  and  tiie  canaa 
was  ordered  to  be  set  down  fin*  tiie  tkurd 
Sittings,  and  then  the  trial  was  farther 
delay^  on  terms  which  the  defendant 
never  performed,  and  on  tins  account  the 
cause  could  not  be  tried  till  after  Term, 
and  the  dietringtu  would  not  be  retiuuaHe 
till  next  Term ;  Held,  that  the  jdainliff 
ooidd  not  have  a  rule  for  judgment  as  of 
the  Term  in  which  the  cause  ongbt  to 
have  been  tried.    Sennonv.  BmekneiL  534 

STATUTES. 

The  53  Geo,  3.  c.  152.  is  a  public  act  because 
it  relates  to  a  branch  of  the  legisiaSiire, 
and  therefore  in  an  action  founded  on  thai 
statute  at  the  suit  of  the  High  Bailiff  of 
Westminster,  to  recover  tlie  expences  of 
erecting  hustings,  &c^  on  the  electioa  of 
members  of  pailiament,  it  is  not  neceasary 
to  produce  an  examined  copy  of  the  act. 
Morris  v.  Bunt,  45S 

STET  PROCESSUS. 

Phuntiff  allowed  to  enter  a  stet  procesMus  oa 
paying  the  coste  of  the  appBcatioii,  oa 
the  ground  that  the  defendant  had  beoone 
insolvent,  altiiough  the  rule  for  judgment 
as  in  case  of  a  nonsuit,  was  dischari^d  oa 
his  giving  a  peremptory  undertaking,  and 
the  debt  sought  to  be  recovered  was  not 
induded  in  the  defendant's  schedule  and 
notice  of  discharge  under  the  InsolvcBC 
Act     Skeirs  v.  Carter.  738 

STOCK  JOBBING. 
See  Vauance. 


Form  of  declaration  and  points 
rianoc,  60.  See  Vabxancs. 


as  to  va- 


STRIKINO  OUT  COUNTS. 
See  Consolidation,  and  709. 

1.  In  an  action  on  a  bill  of  exchange  by  the 
payee  against  tiie  acceptor,  whoi  the  de- 
claration contuns  spedal  counts  on  the 
bill  with  counts  for  woriL  and  labour  aad 
the  money  counts,  and  the  particulars  arc 
confined  to  the  cauaeof  action  on  the  hB!, 
the  Court  will  not  grant  a  rule  for  sliftiag 
out  the  common  counts  if  there  be  no 

-  complaint  of  vexation.    Nickol  v.  mAaa. 

448 

2.  Where  the  dedaration  contains  special 
counts  for  work  snd  labour  besides  the 
general  counts,  the  special  counts  may  he 
struck  out  on  motion  if  they  appear  miae 
cessary,  and  the  rule  was  made  absohite 
with  coets  where  ]4aintiff  was  an  ttnoner. 
Anon.  449  («j 
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^  Cbunts  caonot  be  struck  out  as  superflu- 
ous unless  they  appear  to  be  so  on  the 
fiice  of  the  declaration,  ff^illiams  r. 
Thompson.  Page  449  (a) 

4.  The  Court  will  not  refer  a  declaration  to 
the  master  to  strike  out  superfluous  counts, 
but  they  wiU  on  motion  order  them  to  be 
struck  out  if  they  appear  vexatious.  Bag- 
ley  Y.  JVatkiM,  450 

SUMMONS  AND  ORDER. 
See  Affidavit  to  hold  to  Bail. 

1.  A  Judge's  summons  returnable  before 
judgment  is  signed,  operates  as  a  stay  of 
proceedingau  Therefore,  where  the  time 
to  plead  was  not  out  till  the  I8th  of  Ja- 
nuary ^  and  defendant  took  out  a  summons 
for  further  time,  returnable  at  11  in  the 
morning,  and  the  pliuntiff  signed  judgment 
at  3  o'clock  in  the  afternoon  of  the  same 
day ;  held  that  the  judgment  was  irregu- 
lar.   Morris  V,  Hunt,  93 

2.  Summons  for  further  time  to  justify  bail 
returnable  before  the  original  time  has 
expired,  operates  as  a  stay  of  proceedu^. 

93  (a) 

3.  Parties  may  apply  to  Court  to  discharge 
order  of  Judge  at  chambers ;  but  where 
plaintiff  countermanded  notice  of  trial, 
and  obtained  order  to  amend  inducement 
in  action  of  alander,  on  terms  of  defend- 
ant having  costs  and  imparlance.  Court 
refused  to  rescind  the  order.  Jaiius  v.  KirJL 

246 

4.  A  Judge's  onier  for  the  delivery  o^  a  bill 
of  particulars  does  not  stay  proceedings 
unless  it  is  drawn  up  and  serviid  upon  the 
plaintiff 's  attorney.     IfUson  r»  Htati.  647 

TEICM'S  NOTICE. 

A  Term's  notice  b  not  necessary  in  case  of 
of  a  trial  by  proviso  after  lapse  of  four 
Terms ;  nor  on  motion  on  judgment  as  in 
case  of  anonauit.    Theobald  r.  Crickmore. 

SI 7,  and  note 

TRESPASS,  ACTION  OF. 

See  IBHEOULARITY, 

TRIAL. 
See  Jury.    Practice. 

1.  Where  second  application  is  made  to  put 
off  trial.  Court  will  not  compel  defendant 

'  to  pay  money  into  Court,  or  give  security. 
Abraham  v.  Coatee.  182 

2.  Peremptory  undertaking  to  try  at  the  Sit- 
tings after  Hilary  Term,  issue  having  been 
joined  in  previous  .&wter  Term,  discharged 
on  payment  of  costs  of  the  motion,  where 
trial  was  prevented  by  plaintiff's  attorney's 
absconding*    Bolcot  v.  Hughes.  279 


3.  SemB.  that  such  delay  in  proceeding  to 
trial  is  a  ground  for  relieving  bail  on  Sidr 
application ;  but  the  Court  refused  to  dis- 
charge the  bail  at  the  instance  of  defend- 
ant. Page  279 

4.  Where  a  cause  stood  for  trial  at  the  second 
SitUngs  in  Term,  and  the  defiendant  ob- 
tained a  rule  for  a  spedal  jury,  but  con- 
fessed that  it  was  for  delay,  and  the  cause 
was  ordered  to  be  set  down  for  the  third 
Sittings,  and  then  the  trial  was  fiirther 
delayed  on  terms  which  the  defendant 
never  performed,  and  dii  this  account  the 
cause  could  not  be  tried  till  after  Term, 
and  the  distringas  would  not  be  returnable 
till  next  Term;  held,  that  the  plaintiff 
could  not  have  a  rule  for  jUdgmMit  as  of 
the  Term  in  which  the  cause  ought  to 
have  been  tried*    Sermon.  y.Buchull.  534 

5.  When  It  is  necessary  to  postpone  a  trial 
for  the  purpose  of  sending  abroad  to  ex- 
amine witnesses  under  a  commission,  the 
Court  win  not  put  off  the  trial  until  they 
are  examined,  which  is  too  indefinite,  but 
to  a  definite  period.    M'Auley  v.  Thorpe, 

685 

6.  The  Court  win  put  off  a  trial  in  order  to 
enable  the  defendant  to  apply  for  a  com- 
mission for  examining  witnesses  in  Africa, 
on  interrogatories,  itt  drder  to  support 
pleaA  of  justification  to  a  declaration  for  a 
libel,  where  it  appeal^  that  the  plaintiff 
has  not  promptiy  brought  his  action  after 
the  pubtication  of  the  libel,  and  has  been 
otherwise  cfllatory  in  bringing  the  dause  to 
issue.  id.  ib, 

7.  It  is  not  necessary  to  swear  to  merits  in 
order  to  put  off  a  trial  on  account  of  the 
absence  of  a  material  witness  ;  nor  will 

'  the  Court,  in  the  first  instance,  impose 
the  terms  of  paying  money  into  CourL 
Coohson  Y.  Simpson.  686,   note 

8.  The  Court  upon  a  second  motion  to  put 
off  a  trial  on  the  continued  absence  of  a 
material  witness  will,  if  it  thinks  proper, 
enquire  into  the  circumstances,  and  it  is 
not  a  sufficient  ground  to  put  o^  the  trial 
as  of  course.    Anon,  E.  T.  18K>.     id.  ib, 

9.  Where  a  cause  is  removed  by  the  defSend- 
ant  from  an  inferior  court,  and  in  tiie 
mean  time  a  witness  dies,  on  account  of 
which  the  defendant  applies  to  put  off  the 
trial,  he  must  bring  the  money  into 
Court  as  a  condition  of  the  postponement. 
Taylor  v.  Oilkes,  790 

10.  An  affidavit  that  a  witness  <<  is  not  likely 
to  return  till  a  particular  day,"  is  insuffi- 
cient to  ground  a  motion  for  putting  off 
the  trial  till  that  day,  land  such  a  state- 
ment in  the  affidavit  is  equivalent  to  a 
poritive  assertion,  that  ^  witness  is 
likely  to  return  at  the  day  mentioned 
therein.    Awm.  730 
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.     TROVER. 

See  PlCADING. 

VARIANCE. 
£v  Affidavit  to  bold  to  Bail,  18, 19. 

COMIfOir.      COKTICTION.     COPnUOHT. 

Pleai  axd  Pleading. 

1.  If  a  dedantioii  on  a  bill  of  exchange 
stete  that  the  bill  was  drawn  at  DmkUn  for 
a  certain  sum  of  money,  without  aTeniag 
that  IhtbUn  is  in  Irela^  or  that  the  bill 
was  giyan  for  /fiiA  currency,  it  must  be 
taken  to  mean  that  the  Inll  was  4rawn  for 
Emgfi$h  money ;  and  if  it  appear  in  evi- 
dence, that  the  biU  was  drawn  for  Irtak 
CQirency,  the  variance  is  fataL  Kearney 
V.  King,  28 

2.  Written  securities  must  be  stated  in  plead- 
ing acconfing  to  their  legal  effect,  and  it  is 
not  always  suflBcient  to  describe  them  in 
the  words  in  which  they  are  expressed* 

3.  Contract  described  as  havinc  been  made 
for  a  certain  number  of  bushels  of  com, 
must  be  coasiderad  as  a  contract  for  that 
number  of  statute  bushels.  28  (a) 

4.  Dedaration  on  a  contract  for  not  deliver- 
ing gum  senega!  is  supported  by  evidence 
of  a  contract  for  roufl^  gum  Senegal,  if  it 
appear  in  evidence  tluit  all  gum  senega!  on 
its  arrival  in  this  oonntry  is  called  rough. 
Silver  y.HettUme,  S9 

5.  In  action  on  7  Geo.  2,  c.  8,  t,  8.  to  re- 
,  cover  penalties  for  stock-Jobbing,  arer- 

ment  that  contract  to  transfer  stock  was 
made  for  27th  Feinmrw,  is  satisfied  by 
proof  of  contract  for  settung  day,  that  day 
being  fixed  for  27th  Febniy.  Wicket  v. 
Octdom.  60 

6.  Contract  to  defiver  from  ship  or  ware- 
house; held  that  it  may  be  described  as 
eontrsct  to  deliver  genmOy,  witlwot  spe- 
dMig  places  of  deuvery .  60  (a) 

7«  Altemative  contracts  must  be  proved  as 
laid.  ib, 

$•  It  is  a  hXaH  variance  to  describe  contract 
to  deliver  scdl  as  a  contract  to  deliyer  soi! 
or  braeae.  A.  . 

9,  Lega!  efilBCt  of  contract  is  to  be  stated,   I 
and  the  predae  words  need  not  be  used. 

.  61  W,  67 

10.  Declaration  stating  plaintiff  to  have  been 
entitled  to  common  of  pasture  in  reqiect 
of  a  messuage  and  land,  is  established  by 
proof  of  a  right  of  common  only  in  respect 
of  land.  104 

VENUE. 

U  Coort  wiH  not  change  wmte  from  Lamdtm 
to  northern  conaty  in  Mfltry  Term  on 
motion  of  defendant  wilhoMt  affidavit  of 
Merits.  14 


2.  Court  will  not  change  mnnv,  imless  affida^ 
vit  state  what  the  cause  of  action  is,  or  it 
appears,  by  produdag  the  decbratioD, 
that  the  cause  of  action  is  of  such  a  aatore 
as  to  enable  defendant  to  cfasoge  the  ve- 
nme.     Rotroe  v.  DeUato,  17 

S.  In  K.  B.  rule  for  changing  the  ocmw  ii 
absolute  in  the  first  instance,  but  in  C.F. 
is  only  a  rule  mn.  57  U) 

4.  In  K.  B.  and  C.  P.  rules  for  ehangmg  tne 
ttemie  are  drawn  up,  **  on  readbg  tlie  de- 
claration.** 57(a) 

5.  Affidavit  to  change  the  eome  most  itate 
the  cause  of  action.    Rmriek  r.  Arrav. 

334 

6.  In  an  action  on  a  bond  the  Gooit  vili 
change  the  tfemde  from  Lendan  to  Ntrtkm- 
herkmd  in  Etuter  Term,  on  aifidarit  itatiBf 
that  all  the  defendant's  vitaenea  lived 
there,  on  terms  of  wxthdnwing  the  pka 
mum  eai  factum,  id^A. 

7.  Court  win  change  the  vame  b  aa  ac- 
tion on  a  bond  on  spedal  groand  hid. 

334  (.) 
6.  Whera  the  Heme  has  beea  changed  bftlte 
defendant  from  Landm  to  St^cri,  m  tbe 
usual  affidavit  that  the  cause  of  actaoo 
arose  in  Stafford,  the  Court  will  not  briag 
back  the  vetme  to  Lenidm  on  an  affidaTit 
that  the  cause  of  action  aroae  paitly  in 
SuffordtHiA  putly  in  Wanateri  and  on  an 
undertaking  to  give  mateiial  eridcBce  ia 
one  or  other  of  those  conntiea,  if  no  facts 
are  stated  to  show  in  whst  maaner  die 
condurion  is  drawn,  that  the  came  of 
action  (fid  in  &ct  arise  in  one  or  other  of 
those  counties.   Joaa  v.  Perk*         S7( 

9.  The  pUdntiff  cannot  bring  back  tlieeMir 
into  the  county  in  which  it  was  flnt  laid, 
without  the  usual  undertaking  to  gire  an- 
terial  eridence  in  that  county;  aor  culie 
change  it  into  a  thiid  county.       377  («) 

10.  But  in  C.  P.  an  applintiootochBDgetiis 
MMne  from  A.XoB.  will  be  anivcredbf 
an  affidavit  that  the  cause  of  sctkw  vm 
in  C.  and  II.,  the  plaintiif  undeftaldaKto 
give  materia!  evidence  ia  one  of  thoi^ 
counties.  ^ 

11.  Mere  hardship  anddeky  in bdngoM 
to  try  a  cause  at  LaaeaOer  when  all  toe 
pUuntiTs  witnesses  reside  mZffMBJI^ 
ground  for  brioging  bade  the  vav' ^  ™^ 
latter  place,  unless  the  defiaidantiivBder 

terms  to  take  short  notice  of  trial,  >^.  "^ 
asrign  error  for  want  of  a  ^edsl  o<V^ 
Jomt  ▼.  DaaUm 


m 


VERDICT. 
See  Amendment,  2,  S»  19.    Pi.baoik6,38. 

Plaintiff  may  be  compelled  to  take  re^ 
specially,  according  to  tiie  pw«f- *1f!^ 
V.  Sahvey,  l<*-"* 


THE  PRINCIPAL  MATTERS. 


793 


WARRANT  OF  ATTORNEY. 

I.  By  rale,  Eoit,  15  Car.  f.  Ay.  2  noolBoer 
shall  take  from  priioner  in  Us  cmtody  by 
arrest  a  warrant  to  acknowledipe  Jodg- 
menty  except  In  presence  of  defendant's 
attorney,  who  must  snbscribe  his  name 
thereto.  Page  267  (a) 

1  SamepracdceinC.  P.  bynik^itUand 
15  Car.  9.  Reg.  4.  ik 

3.  In  K.  B«  no  warrant  to  confess  judgment 
b  valid,  udessezecated  in  presence  of  and 
attested  by  attorney  named  by  defieadant, 
but  aKter  hi  C.  P.  itLH. 

4.  But  no  attorney  need  be  present  where 
defmdant  is  in  custody  under  process  of 
execution.  S68  (a) 

5.  Nor  when  warrsnt  of  attorney  is  given  to 
a  third  person.  itL  ib» 

6.  A  warrant  ofattorney  will  not  be  set  aside 
on  the  ground  that  the  defeasance  only 
states  the  amount  of  the  sum  secured 
without  notidng  collateral  securities. 
SantoHT*  Ooode*^  311 

7.  Affidavit  to  enter  up  judgment  on  an  old 
warrant  ofattorney  must  pontivdy  state 
that  party  was  seen  and  alive  within  the 
Term ;  and  information  and  belief  is  not 
suffident,  though  defendant  purposely 
keeps  out  of  the  way.  — ' —  v.  Hobten,  314 

6.  Judgment  cannot  be  entered  up  on  a  joint 
warrant  of  attorney  against  any  of  the 
makers,  unless  they  are  all  proved  to  be 
aHve  within  the  Term.  id.ib. 

9.  Where  warrant  of  attorney  b  above  ten 
years  <^  leave  must  be  obtained  to  enter 
up  judgment ;  and  when  it  is  above  twenty 
years,  there  must  be  a  rule  to  shew  cause. 
^  314  W 

10.  Affidavit  in  support  of  the  rule  must  be 
entitled  in  the  cause.  S15  (a) 

II.  Joint  wsrrant  of  attorney  cannot  be  en- 
teredup  against  tiie  survivor  of  two  persons 
by  whom  it  is  given;  though  when  given 
to  two  persons,  judgment  may  be  entered 
by  the  survivor.  »*• 

12,  Judgment  cannot  be  entered  up  against 
two  defendanto  on  a  warrant  of  attorney 
purporting  to  be  an  authority  to  confess 
judgment  ag^nst  three  persons,  one  of 
whom  reftised  to  execute ;  and  judgment 
against  the  three  was  set  aside,  but  with- 
out costs,  and  on  terms  of  no  action  being 
brought.   Harr%$  v.  Wade.  322 

IS,  The  affidavit  to  enter  up  judgment  on  an 
old  warrant  of  attorney  must  state  posi- 
tively that  defendant  was  aKve  at  some  time 
withm  tiie  Term ;  stating  that  he  was  seen 
aUve  on  the  5th  of  Nooember^  and  that 
deponent  **  verily  believes  him  to  be  now 
limg,"  is  not  sidBdsnt  J%Mei  v.  Hentr^ 
and  other  cases*  617,  a  n* 

14,  An  affidivit  for  entering  up  judgment  on 

31 


an  old  warrant  of  attoraey,  ^at  tlw  party 
was  alive  on  the  S2d  Jemumy:  the  83d» 
the  fast  day  of  the  Term  being  Sw^,  is 
not  sufficient,    v^^mh.  V^^gt  617,  n« 

15.  An  affidavit  for  judgment  on  an  old  wnr- 
rantof  attorney,  must  shew  that  the  party 
was  afive  in  fiiill  Term.    BffheTm  fFarrem, 

id.  a. 

16.  An  affidavit  for  entering  up  judgment 
on  an  old  warrant  ofattorney,  stating  that 
the  partr  was  alive  about  ten  days  ago 
(the  affidavit  being  sworn  on  the  23d  of 
Jwney  and  the  Term  began  on  the  10th),  is 
insufficient.  Hamkku  v.  PwmuU  UU  <ft« 
1  Tumi,  and  Brod.  385 

17.  An  affidavit  for  entering  up  judgment  on 
an  old  warrant  of  attorney,  that  the  party 
was  alive  about  seven  days,  sgo  (the  affi- 
davit being  made  on  tiie  Idth  of  June t  and 
the  Term  beginmng  on  the  10th,)  is  not 
sufficient.    Anem  id,  •&• 

18.  Judgment  entered  up  on  an  old  warrant 
ofattorney,  on  an  affidavit  that  a  letter 
had  been  received  from  the  party  dated  in 
the  Term,  j^noiu  HiL  T.  1814.        id.  iB. 

19.  On  motion  in  Hilary  Term  to  enter  up 
judgment  on  an  old  warrant  of  attorn^, 
where  the  party  is  abroid,  and  there  is  only 
an  affidavit  that  he  wia  elive  up  to  a  cer- 
tain time  in  TVimtg  Term ;  judgment 
granted  as  of  that  Ternu  Amm,      618,  n* 

90.  A  rule  nut'  Obl^  is  granted  in  the  first 
instance  on  amotion  for  entering  up  jndg- 
'taent  On  a  warrant  of  attorney  twenty- 
three  years  old.    Amm.  HiL  T,  1810. 

•dLtf. 

21.  Rule  for  entering  up  judgment  on  an  old 
warrant  of  attorney  absolute  in  the  first 
instance,  though  jflven  to  secure  payment 
after  the  death  Or  the  defendant's  tather, 
this  being  diifeMnt  from  a  poet  obit  seen- 
rity«    Amm.  id.  iB. 

22*  Judgment  ettftnot  be  entered  up  upon  an 
old  warrant  of  attornev  without  an  affida- 
vit of  the  sMesting  witnesses,  or  an  affi- 
davit veriiyiiig  his  hand  writing.  Joi^ 
V,  Knight*  734 

23.  Judgmoitt  cannot  be  entered  up  upon  an 
old  wartfitit  of  attorney  without  an  affida- 
vit of  tlM  attesting  witnesses  to  ito  due  exe- 
cutioiy  And  the  acknowledgment  of  the 
dtfeunint  does  not  obviate  Oe  objection. 
But  where  the  attesting  witness  is  out  of 
the  Jurisdiction  of  the  Court,  an  affidavit 
verifying  his  hand  writingwould  be  suffid- 
emt  to  found  a  motion  for  judgment.  Ap^ 
phtoH  y.  Boad.  744 

24.  A  wanraat  of  attorney  mider  seal  exe- 
cuted by  one  person  for  himsdf  and  his 
partner,  la  the  absence  of  the  latter,  but 
with  his  consent,  is  a  tuffident  autfaiority 
for  sigolng  jndgqueot  against  both,  if  war- 
rant of  attojniy  to  confeN  judgment  need 
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tnAodty  to  rriaaae  errot*.    AWim  r. 
B^tHmBAddfObi  Page  767 

25.  JndlgmeiiC  entered  op  on  a  #tfnuit  of 
slteniey  tot  nMt  het&me  one  of  the 
pntia  ^Mraainlant  at  tlietiaieof  tbe 
ewenOan  of  it.    IKcAtf  ▼.  AcitfJk        706 

WITNESS. 

SmAKBMf  JifD  DBTAiMte,  f5s    Gom» 

19.  T»]AL,5,6,  7,8. 

1.  Defendant  put  off  trial  on  terms  Ihst  wit* 
MM  goinit  AlnPMd  riiould  be  ctgawiapd  on  ^ 


interragtfiNte;  held  duR |«^atf )•▼»« 
detained  the  witnen  untiltrul  ifter  h< 
had  been  eauitinedonittlfcrrogstoneMK 
mm  I'laaiiiied  by  defendaat,  wireiiMcd 
to  the  costB  of  the  deteaiion,  but  tfait  de- 
fendhat  waa  entitled  t»  dedDCt  Ui  cofite  of 

crooi  eaannning  oa  Mtwro^tpri<fc^^ 

«.I>epoiittoni  taken   on  inttw*'*  tm 
Hbroad,  cannot  be  pren  in  endence,  » 

wteew  he  in  tiik  mi*7  "^  «^  <^^^ 

3.Expcoeerf  of  detaBBinir  fei«%B«^  1"^ 
eoonlry  are  allowed  fipoBt  day  of  wrtjw 


"^^Jfe  ft^nter,  67!,  C^mu?^^ 
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